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I STATEMENT OF THE CASE 

A Broward  County g r a n d  j u r y  cha rged  D e n n i s  Sochor  by i n d i c t -  

m e n t  w i t h  p r e m e d i t a t e d  f i r s t  d e g r e e  m u r d e r  i n  t h e  d e a t h  o f  

P a t r i c i a  Marie G i f f o r d  and w i t h  k i d n a p p i n g  o f  Ms. G i f f o r d .  R1143. 

T h e  case was t r i e d  t o  a j u r y ,  w h i c h  f o u n d  M r .  S o c h o r  g u i l t y  a s  

c h a r g e d .  R1189-1190.  T h e  j u r y  e n t e r e d  a d e a t h  v e r d i c t  i n  t h e  

s e n t e n c i n g  p h a s e  o f  t h e  t r i a l .  R1225. The t r i a l  cou r t  s e n t e n c e d  

M r .  S o c h o r  t o  d e a t h  f o r  t h e  f i r s t  d e g r e e  murder  and t o  22 y e a r s  

o f  impr isonment  f o r  t h e  k i d n a p p i n g .  R1237-38. N r .  S o c h o r  t i m e l y  

f i l e d  h i s  n o t i c e  o f  appeal, R1240, and t h i s  appeal f o l l o w s .  

STATEMENT OF THE FACTS 

A .  The S t a t e ' s  Ev idence  

A t  t h e  c l o s e  o f  t h e  s t a t e ' s  case,  t h e  e v i d e n c e  was a s  

-- 

f o l l o w s :  P a t r i c i a  G i f f o r d  a n d  D e l t a  H a r v i l l e  w e n t  i n  Ms. 

H a r v i l l e ' s  car t o  t h e  Banana Boat Lounge i n  Broward County  on  t h e  

e v e n i n g  of December 31, 1981,  t o  ce lebra te  N e w  Year 's  Eve .  M s .  

G i f f o r d  was t o  meet h e r  b o y f r i e n d ,  J o h n  Vasel, 111, a f t e r  h e  g o t  

o f f  work a round  3:OO a.m. A t  t h e  bar,  M s .  G i f f o r d  met a p p e l l a n t ,  

D e n n i s  Sochor,  and h i s  b r o t h e r ,  Gary.  Someone a t  t h e  bar  took a 

p h o t o g r a p h  o f  D e n n i s  a n d  Ms. G i f f o r d .  M s .  H a r v i l l e  f e l l  i l l;  

Denn i s  and Gary h e l p e d  M s .  G i f f o r d  t a k e  h e r  t o  h e r  car ,  where s h e  

w e n t  to  sleep. M s .  G i f f o r d  t h e n  a g r e e d  t o  g o  w i t h  D e n n i s  a n d  

G a r y  i n  D e n n i s ' s  t r u c k  ( w h i c h  b e l o n g e d  t o  h i s  employe r )  t o  g e t  

someth ing  t o  ea t .  Denn i s  a n d  M s .  G i f f o r d  were k i s s i n g  a n d  s h e  

was n o t  forced i n t o  t h e  t r u c k .  
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A c c o r d i n g  t o  G a r y ,  D e n n i s  d r o v e  t h e  t r u c k  f o r  a b o u t  f i v e  

m i n u t e s .  T h e r e a f t e r ,  Gary h e a r d  M s .  G i f f o r d  s h o u t i n g  f o r  h e l p .  

H e  g o t  o u t  o f  t h e  t r u c k  and  saw t h a t  D e n n i s  had  h e r  p i n n e d  down. 

Gary  t h r e w  a rock a t  D e n n i s ,  who, w i t h  a n  i n s a n e  l o o k  on h i s  face 

( h e  looked  a s  t h o u g h  h e  were p o s s e s s e d  b y  t h e  d e v i l ,  w i t h  h i s  

p u p i l s  r o l l e d  b a c k  and  h i s  v o i c e  a l t e r e d ) ,  t o l d  h i m  t o  g e t  b a c k  

i n  t h e  t r u c k .  A f e w  m i n u t e s  l a t e r  D e n n i s  r e t u r n e d  t o  t h e  t r u c k  

and  t h e y  d r o v e  away. 

I n  s t a t e m e n t s  t o  t h e  po l ice  a f t e r  h i s  a r r e s t  i n  1986,  D e n n i s  

s a id  t h a t  h e  d i d  n o t  remember v e r y  w e l l  w h a t  h a d  h a p p e n e d .  H e  

r e l a t e d  t h a t  h e  and  M s .  G i f f o r d  were k i s s i n g .  H e  wanted t o  have  

s e x ,  and a n  u n c o n t r o l l a b l e  f e e l i n g  came o v e r  h i m .  T h e y  a r g u e d  

a b o u t  h a v i n g  s e x ,  h e  g r a b b e d  h e r ,  s h e  h i t  him, a s t r u g g l e  e n s u e d  

i n  w h i c h  h e  choked  h e r .  H e  d i s p o s e d  of t h e  body i n  a r u r a l  area.  

P e r s o n s  who saw D e n n i s  w i t h i n  a f e w  d a y s  o f  t h e  i n c i d e n t  

n o t i c e d  scratches o n  h i s  f a c e .  

P o l i c e  i n v e s t i g a t i n g  Ms. G i f f o r d ' s  d i s a p p e a r a n c e  o b t a i n e d  

t h e  p h o t o g r a p h  t a k e n  a t  t h e  ba r ,  which  was t h e n  p u b l i s h e d  i n  t h e  

news .  When h e  saw t h e  p i c t u r e ,  D e n n i s  l e f t  t h e  area i n  h i s  em- 

p l o y e r ' s  t r u c k ,  w h i c h  h e  abandoned i n  Tampa. H e  e v e n t u a l l y  moved 

t o  Georgia .  I n  November 1985,  h e  was u s i n g  t h e  name Mike J a c o b s  

a n d  l i v i n g  w i t h  P a u l  J o n e s ,  whom h e  t o l d  a b o u t  a k i l l i n g .  

D e n n i s  was a r r e s t e d  f o r  a t r a f f i c  o f f e n s e  i n  May 1986.  Broward 

County  S h e r i f f ' s  d e t e c t i v e s  f l e w  u p  t o  i n t e r r o g a t e  h i m ,  a n d  h e  

w a i v e d  e x t r a d i t i o n .  A t  t h e  B r o w a r d  Coun ty  J a i l  h e  m e t  Michael 

Hickey ,  who was a w i t n e s s  f o r  t h e  s t a t e  i n  t h e  m u r d e r  t r i a l  of 

M i c h a e l  K e e n ,  a f a c t  commonly known i n  t h e  j a i l .  M r .  Hickey  was 

- 2 -  
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m y s t e r i o u s l y  p l a c e d  i n  a s e g r e g a t i o n  c e l l  n e a r  D e n n i s ,  and D e n n i s  

c o n v e n i e n t l y  c o n f e s s e d  t o  him as  M r .  Keen had  d o n e  b e f o r e .  D e n n i s  

s a i d  h e  had k i l l e d  Ira f u c k i n g ,  s l u t ,  b i t c h . "  

1. T h e  b a r .  P a t r i c i a  Borman, t h e  b a r t e n d e r ,  t e s t i f i e d  t h a t  

s h e  t o l d  M s .  G i f f o r d  t h a t  s h e  d i d  n o t  l i k e  t h e  way D e n n i s  l o o k e d .  

R39. P a t r i c i a  Ann V i c k e r s  t e s t i f i e d  t h a t  s h e  saw D e n n i s  o u t s i d e  

t h e  women 's  room between 12:30 and  1 :00  a.m. and  h e  d i d  n o t  seem 

i n t o x i c a t e d .  R59. Delta H a r v i l l e  t e s t i f i e d  t h a t  D e n n i s  d i d  n o t  

seem i n t o x i c a t e d  when s h e  was t a k e n  t o  t h e  car where  s h e  p a s s e d  

o u t .  R88-89. She  woke up  a r o u n d  5:00, saw people i n  t h e  p a r k i n g  

l o t  l i g h t i n g  u p  j o i n t s ,  s p o k e  b r i e f l y  w i t h  t h e  b a r t e n d e r ,  and 

t h e n  r e t u r n e d  t o  t h e  car  and l a y  down. R91-93.  S h e  r o u s e d  h e r -  

s e l f  a round  7 : O O  and t e l e p h o n e d  t h e  po l ice .  R92-93. 

G a r y  S o c h o r  t e s t i f i e d  t h a t  h e  s p e n t  t h e  e v e n i n g  i n  t h e  

" i n n e r  b a r "  w h i l e  D e n n i s  was t a l k i n g  w i t h  M s .  H a r v i l l e  and MS. 

G i f f o r d  i n  t h e  " o u t e r  b a r . "  R310.  H e  h e l p e d  D e n n i s  a n d  M s .  

G i f f o r d  h e l p i n g  M s .  H a r v i l l e ,  who seemed p r e t t y  d r u n k ,  o u t  t o  h e r  

car.  R 3 1 1 .  Back i n s i d e ,  Gary r e t u r n e d  t o  t h e  i n n e r  b a r ,  l e a v i n g  

D e n n i s  a n d  M s .  G i f f o r d  a t  a t a b l e .  R313. E v e n t u a l l y ,  Gary s a i d  

i t  was t i m e  t o  l e a v e ,  a n d  D e n n i s  t o l d  h im t o  g e t  t h e  t r u c k .  

R313.  When G a r y  b r o u g h t  t h e  t r u c k  a r o u n d ,  Denny and  P a t t y  were 

k i s s i n g  i n  t h e  p a r k i n g  l o t .  R314. The  k i s s i n g  c o n t i n u e d  f o r  1 0  

o r  1 5  m i n u t e s  w h i l e  Gary i m p a t i e n t l y  w a i t e d .  R315. Gary sugges -  

t e d  t h a t  t h e y  g o  g e t  s o m e t h i n g  t o  e a t  f o r  b r e a k f a s t  a n d  t h e y  a l l  

l e f t  t o g e t h e r  i n  t h e  t r u c k .  R315-16. 

2 .  T h e  t r u c k .  Gary  t e s t i f i e d  as follows a b o u t  t h e  t r i p  i n  

t h e  t r u c k :  
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A I t  seemed about  a p p r o x i m a t e l y  f i v e  m i n u t e s .  

Q You were s t i l l  i n  Broward C o u n t y ,  F l o r i d a  
though:  i s  t h a t  correct? 

A F i v e  m i n u t e s .  I am n o t  sure w h a t ,  you know, 
where t h e  c o u n t y l i n e  [s ic]  is. 

Q What happened t h e n ?  

A E v e r y t h i n g .  

Q L e t  m e  a s k  you  t h i s ,  b e f o r e  I a s k  t h a t .  
Who was d r i v i n g ?  

A Denny was d r i v i n g .  

Q And where were you? 

A I was i n  t h e  p a s s e n g e r ' s  seat .  

Q Did t h e r e  come a t i m e  when t h e  v e h i c l e  
s t o p p e d ?  

A I remember t h e  v e h i c l e  coming t o  a s t o p ,  and 
Denny g o t  o u t  of t h e  t r u c k  and  --- 
Q N o w ,  d o  you remember a t i m e  when P a t t y  s a i d  
someth ing  t o  you? 

A P a t t y  w a s  h o l l a r i n g  [s ic l  f o r  h e l p ,  a s k i n g  
what was g o i n g  on .  

Q Who was she  y e l l i n g  t o  h e l p  h e r ?  

A Mysel f .  I g o t  o u t  o f  t h e  p a s s e n g e r ' s  s i d e ,  
r a n  a r o u n d  t h e  v e h i c l e ,  a n d  Denny had  h e r  o n  
t h e  g r o u n d ,  h a d  h e r  h a n d s  p i n n e d  down. I 
h o l l a r e d  [ s i c l  a t  him, and --- 
Q What  was s h e  d o i n g  a t  t h a t  t i m e ,  P a t t y ?  

A J u s t  l a y i n g  [ s i c ]  t h e r e ,  a n d  I c o u l d n ' t  
u n d e r s t a n d  w h a t  was h a p p e n i n g ,  a n d  I j u s t  
h o l l a r e d  [ s i c ]  a t  Denny t o  l e a v e  h e r  a l o n e .  I 
went and p i c k e d  up a s t o n e ,  l o o k i n g  f o r  a r o c k  
o r  s t o n e  o r  someth ing ,  and I remember t h r o w i n g  
-- n o t  t o  h i t  h im.  I t h r e w  t h e  s t o n e  j u s t  
a b o v e  h i s  head  t o  scare him, and h e  t u r n e d  and  
l o o k e d  a t  m e  a n d  t o l d  m e  t o  g e t  b a c k  i n  t h e  
t r u c k ,  w h i c h  I d i d .  

Q And why d i d  you g e t  back i n  t h e  t r u c k ?  
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A Well ,  i n  o u r  p a s t ,  Denny would -- w e  would 
g e t  i n  b r o t h e r l y  a r g u m e n t s  a n d  f i g h t s ,  a n d  
sometimes Denny would g e t  r ea l  f u r i o u s  and --- 

Q L e t  m e  ask you t h i s :  H o w  d i d  h e  l o o k  when 
y o u  saw h i m  o u t  t h e r e ?  D e s c r i b e  h i m ,  i f  you 
would,  t o  t h e  l a d i e s  and g e n t l e m e n  of t h e  j u r y .  

A I w o u l d n ' t  know what  came o v e r  him a t  times, 
b u t  a c o u p l e  o f  times i n  o u r  p a s t  a n d  a t  t h a t  
p a r t i c u l a r  t i m e  --- 

Q D o  you need a d r i n k  o f  water,  Gary? 

A Some a i r .  

MR. HANCOCK:  Can w e  g e t  a d r i n k  of water f o r  
him? 

Q ( B y  M r .  Hancock)  J u s t  r e l a x .  

A T h e  p u p i l  would r o l l  back ,  a n d  a l l  I ' d  see  
i s  w h i t e  i n  h i s  e y e s ,  and h e ' d  be  v e r y  -- rea l  
f u r i o u s ,  a n d  i n  a v o i c e  t h a t  w a s n ' t  h i s .  I t  
would b e  deep, and would scare you. 

Q And c a n  you d e s c r i b e  t h i s  l o o k ?  

A H e  l o o k e d  t o  be  possessed. 

Q What d o  you  mean b y  " h e  l o o k e d  t o  b e  pos- 
s e s s ed ? 

A W e l l ,  I d o n ' t  know. I t  w a s n ' t  h im.  H e  was 
p o s s e s s e d  b y  s o m e t h i n g ,  you  know. I a l w a y s  
l o o k e d  a t  i t  a s  t h e  d e v i l .  

Q N o w ,  y o u  i n d i c a t e d  you  h a d  s e e n  t h i s  look 
before: correct? 

A Y e s .  

Q N o w ,  a f t e r  t h a t ,  you i n d i c a t e d  you g o t  back 
i n  t h e  t r u c k :  c o r r e c t ?  

A Y e s .  

Q And a f t e r  g e t t i n g  back  i n  t h e  t r u c k ,  c a n  you 
t e l l  t h e  l a d i e s  and g e n t l e m e n  of t h e  j u r y  w h a t  
you d i d ?  

A I p u t  my f a c e  i n  my h a n d s ,  i n  my l ap ,  and 
j u s t  s a t  t h e r e .  
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Q And how l o n q  w a s  i t  b e f o r e  D e n n i s  came back 
i n t o  t h e  t r u c k ?  

A I t  seemed t o  be a r o u n d  f i v e  m i n u t e s ,  a 
c o u p l e  o f  m i n u t e s ,  n o t  v e r y  l o n g .  

Q Did you  e v e r  see P a t t y  a g a i n ?  

A N o .  

Q And w h a t  h a p p e n e d  a f t e r  h e  g o t  back  i n  t h e  
t r u c k ?  

A A s  w e  s t a r t e d  down t h e  r o a d  -- and i t ' s  n o t  
h a r d  t o  remember, b u t  i t ' s  j u s t  I c a n  r e m e m b e r  
h i m  s t a r t i n g  t o  t a l k  t o  m e ,  a n d  I s t a r t e d  
s c r e a m i n g  b e c a u s e  I d i d n ' t  w a n t  t o  h e a r  a n y -  
t h i n g  h e  h a d  t o  s a y .  I d i d n ' t  l o o k  a t  him.  I 
d i d n ' t  s i t  up. I was j u s t  s c r e a m i n g .  

Q And why d i d n ' t  y o u  make any  e f f o r t  t o  h e l p  
P a t t y ?  

A I was s c a r e d  o f  him. We g o t  i n  some f i g h t s  
i n  o u r  p a s t ,  a n d  I u s u a l l y  e n d e d  u p  o n  t h e  
s h o r t  end o f  t h e  d e a l .  

Q And a f t e r  y o u  g o t  b a c k  i n ,  d i d  h e  s a y  any- 
t h i n g  t o  you a b o u t  t e l l i n g  anyone?  

A A l l  I remember i s  t h e  s c r e a m i n g ,  j u s t  
s c r e a m i n g ,  n o t  s a y i n g  a n y t h i n g ,  j u s t  s c r e a m i n g ,  
a n d  a l l  I remember h i m  s a y i n g  was t h a t  i f  I 
d i d n ' t  s h u t  up ,  I ' d  n e v e r  see my f a m i l y  a g a i n .  

Q When h e  g a v e  t h a t  t h r e a t  t o  y o u ,  what  d i d  
you s a y  or do?  

A T h e  n e x t  t h i n g  I r emember ,  I s topped  
s c r e a m i n g ,  and I s a t  s t r a i g h t  up  i n  t h e  t r u c k ,  
a n d  I s e e n  t h e  s t o p l i g h t ,  a n d  i t  was l i k e  I 
d i d n ' t  remember a t h i n g .  I mean I a s k e d  h i m  t o  
t ake  m e  t o  t h e  beach .  

Q And d i d  t h e r e  come a time when h e  went  back 
t o  h i s  p l a c e ?  

A A l l  I remember now is  a r g u i n g  w i t h  h i m  a b o u t  
t a k i n g  m e  t o  t h e  beach .  

Q D i d  y o u  g e t  back t o  t h e  a p a r t m e n t ,  t o  where 
h e  was l i v i n g ?  
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A Yeah, h e  w o u l d n ' t  t a k e  m e  t o  t h e  beach, and 
w e  g o t  b a c k  t o  t h e  a p a r t m e n t ,  a n d  I r emember  
g e t t i n g  o u t  and s t i l l  a r g u i n g  about  I wanted t o  
g o  down t o  t h e  beach ,  and I c a n  remember some- 
b o d y  a t  t h e  other  a p a r t m e n t  h o l l a r i n g  [ s i c ]  a t  
u s  t o  q u i e t  down. 

R316-20. 

I n  h i s  t a p e d  s t a t e m e n t s ,  D e n n i s  s a i d  t h a t  h e  k i s s e d  M s .  

G i f f o r d  a f e w  times and f e l t  l i k e  h a v i n g  s e x .  R499. T h e r e  was 

a n  a r g u m e n t ,  s h e  s a i d  no,  and h e  g r a b b e d  h e r .  - I d .  She  h i t  him; 

h e  g r a b b e d  h e r  a n d  s h e  was h i t t i n g  him a n d  s c r e a m i n g ;  h e  

p a n i c k e d ,  became a n g r y ,  and began  c h o k i n g  h e r ;  s h e  was f i g h t i n g  

a n d  t h e n  s h e  d i d  n o t  move a n d  h e  became a f r a i d .  R500. H e  d i d  

n o t  have  s e x  w i t h  h e r  b e c a u s e  h e  t h o u g h t  h e  had j u s t  k i l l e d  h e r .  

R502. When a g i r l  says no ,  " a n  i n n e r  c h a r g e  b u i l d s  up  and b u i l d s  

u p ,  u p  t o  a p o i n t  of I h a v e  s a y  no  -- no  c o n t r o l .  N o  m e n t a l  

c o n t r o l  o f  a n y t h i n g ,  of a n y t h i n g . "  R474. " I t ' s  a g r e a t  e n e r g y p  

e n e r g y  f e e l i n g ,  j u s t  l i k e  i f  you e v e r  b e e n  a f r i g h t  [ s i c ]  o r  

t e r r i f i e d  or someth ing ,  j u s t  a b i g  b u i l d  up ."  R475. Denn i s  s a i d  

h e  had l e f t  Gary a t  t h e  A1A s t r i p  on t h e  beach  b e f o r e  g o i n g  b a c k  

t o  t h e  Banana Boat and p i c k i n g  up M s .  G i f f o r d .  R516-17. 

3 .  T h e  F l i g h t .  Around 6:OO a . m . ,  G a r y  woke u p  i n  t h e  

a p a r t m e n t  D e n n i s  s h a r e d  w i t h  B a r r y  a n d  Randy Eckman . l  H e  

looked o u t  t h e  window, saw t h a t  D e n n i s ' s  t r u c k  was n o t  i n  i t s  

p a r k i n g  p l a c e ,  a n d  wen t  back t o  s l e e p .  R322. He l a t e r  w e n t  

o u t s i d e  and  s a w  t h e  t r u c k  i n  i t s  p a r k i n g  place. R322. T h e r e  was 

a d a r k  l i n e  i n  t h e  t r u c k  bed ,  t h e  d o o r s  were open  and a woman's 

A r e s i d e n t  o f  M i c h i g a n ,  G a r y  w a s  v i s i t i n g  D e n n i s  f o r  t h e  
h o l i d a y s .  The Eckmans were members o f  D e n n i s ' s  B i b l e  s t u d y  
group.  
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s h o e ,  a set o f  k e y s ,  and a n  o f f  w h i t e  sweater were i n s i d e .  R323- 

24. Gary h i d  t h e  k e y s  and w e n t  t o  s l e e p  i n  t h e  t r u c k ;  when h e  

woke up t h e  d o o r s  were s h u t  and  t h e  t r u c k  had been  c l e a n e d .  R325. 

H e  went  i n t o  t h e  a p a r t m e n t ,  a n d  when D e n n i s  came i n ,  G a r y  saw 

g o u g e s  o n  h i s  c h e e k . 2  R325-26.  D e n n i s  s a i d  h e  h a d  b e e n  

s c r a t c h e d  by a woman when Denn i s  g o t  i n t o  a f i g h t  w i t h  h e r  com- 

p a n i o n .  R326. The  c o u p l e  had b e e n  "monkeying a r o u n d  t h e  t r u c k . "  

R327. D e n n i s  s a i d  t h e  k e y s  and  o t h e r  items i n  t h e  t r u c k  b e l o n g e d  

t o  t h e  c o u p l e  w i t h  whom h e  h a d  b e e n  f i g h t i n g .  7 I d .  When G a r y  

e x p r e s s e d  d o u b t  a b o u t  t h i s  s t o r y  a n d  r e f u s e d  t o  hand o v e r  t h e  

k e y s ,  D e n n i s  "was o n  t h e  v e r g e "  o f  h a v i n g  t h e  l o o k  o f  b e i n g  pos- 

s e s s e d .  - I d .  Two d a y s  l a t e r ,  D e n n i s  d r o v e  Gary back  t o  t h e  a i r -  

p o r t  f o r  h i s  f l i g h t  b a c k  t o  M i c h i g a n .  R329.  T h e  n e x t  F r i d a y ,  

D e t e c t i v e s  f r o m  B r o w a r d  C o u n t y  came t o  G a r y ' s  w o r k p l a c e  i n  

Mich igan  t o  a s k  a b o u t  D e n n i s ' s  w h e r e a b o u t s .  R330. Gary t e s t i f i e d  

t h a t  as s o o n  as  t h e  o f f i c e r s  i d e n t i f i e d  t h e m s e l v e s  h e  s a i d ,  " N o w  

w h a t  d i d  h e  d o ? "  R339.3  G a r y  i n i t i a l l y  s a i d  t h a t  M s .  G i f f o r d  

r ema ined  i n  t h e  p a r k i n g  l o t  when t h e  men l e f t .  R346. H e  came t o  

F l o r i d a  t o  t r y  t o  loca te  t h e  body. R347-48. 

Randy Eckman n o t i c e d  a s c r a t c h  o n  D e n n i s ' s  f o r e h e a d .  R259. 
B a r r y  Eckman saw a s c r a t c h  o n  t h e  r i g h t  s i d e  o f  h i s  f a c e .  
R269. A f e w  d a y s  l a t e r ,  S u s a n  C a m p b e l l  s a w  D e n n i s  a t  a 
c h u r c h  v o l l e y b a l l  game, and n o t i c e d  s c r a t c h e s  o n  h i s  neck  a n d  
f a c e .  R300.  I t  l o o k e d  as  t h o u g h  h e  had b e e n  s c r a t c h e d  by a 
ca t  or s t r u c k  by a bush .  R301. H e  s a i d  h e  h a d  c u t  h i m s e l f  
s h a v i n g .  I d .  H e  w a n t e d  h e r  t o  go f o r  a r i d e  w i t h  him and 
was so i n s i z e n t  t h a t  s h e  became n e r v o u s .  R302-303. 

D e t e c t i v e s  L a u r i a  a n d  S c h l e i n  t e s t i f i e d  t h a t  when t h e  o f f i -  
cers i d e n t i f i e d  t h e m s e l v e s  Gary s a i d ,  "Denn i s  d i d n ' t  d o  it. I 
know h e  d i d n ' t  d o  i t . "  R388 ,  548-49 .  G a r y  d e n i e d  s a y i n g  
t h i s .  R340. 
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M e a n w h i l e ,  M r .  V a s e l ,  M s .  H a r v i l l e ,  and B a r b a r a  Ryan, M s .  

G i f f o r d ' s  m o t h e r ,  h a d  b e e n  u r g i n g  t h e  p o l i c e  t o  l o c a t e  M s .  

G i f f o r d .  M r .  Vasel  and M s .  Ryan t e s t i f i e d  a t  some l e n g t h  b e f o r e  

t h e  j u r y  a b o u t  M s .  G i f f o r d ' s  good c h a r a c t e r .  M r .  Vasel  t e s t i f i e d  

t h a t  M s .  G i f f o r d  was v e r y  l oya l  and  would n o t  g o  t o  b a r s  and  p i c k  

up  guys .  R106. H e  t e s t i f i e d  t h a t  s h e  had  a v e r y  good,  e x c e l l e n t  

r e l a t i o n s h i p  w i t h  h e r  f a m i l y ,  w h i c h  came down t o  h e l p  l o o k  for  

h e r .  R109. Ms. Ryan t e s t i f i e d  t h a t  h e r  d a u g h t e r  l i v e d  w i t h  h e r  

" h i g h  s c h o o l  s w e e t h e a r t , "  M r .  Vasel .  R623. M s .  Ryan s p o k e  and 

c o r r e s p o n d e d  w i t h  h e r  d a u g h t e r  f r e q u e n t l y .  R625.  M s .  G i f f o r d  

w a s  v e r y  l o y a l  t o  h e r  f a m i l y  and  f r i e n d s .  R626. M s .  G i f f o r d  was 

v e r y  h e a l t h y  and happy,  and was s t a r t i n g  t o  meet f r i e n d s ,  h a v i n g  

j u s t  s t a r t e d  h e r  j o b  a s  a n  a e r o b i c s  i n s t r u c t o r .  R627. M s .  Ryan 

had a n  e m o t i o n a l  m e e t i n g  w i t h  Gary Sochor .  R626-27. H e  t o l d  h e r  

t h a t  h i s  b r o t h e r  had l o o k e d  l i k e  h e  had t h e  d e v i l  i n  h i s  eyes a t  

t h e  t i m e  of t h e  s t r u g g l e .  ~ 6 3 2 . 4  

T h e  police p u b l i s h e d  p h o t o g r a p h s  o f  D e n n i s  t a k e n  i n  t h e  b a r ,  

a n d  when h e  saw t h e m ,  h e  d r o v e  t o  Tampa i n  h i s  b o s s ' s  t r u c k .  

R478-79.  H e  a b a n d o n e d  t h e  t r u c k  t h e r e , 5  a n d  was a p p a r e n t l y  

M s .  Ryan was t h e  s t a t e ' s  f i n a l  w i t n e s s  i n  i t s  c a s e - i n - c h i e f .  
Both  i n  h i s  o p e n i n g  s t a t e m e n t  and i n  h i s  f i n a l  a r g u m e n t ,  t h e  
p r o s e c u t o r  emphas ized  M s .  G i f f o r d ' s  good c h a r a c t e r .  H e  s a i d  
t h a t  h e r  f a m i l y  t o l d  t h e  p o l i c e  " w h a t  a sweet, l o v i n g  g i r l  
a n d  c a r i n g  g i r l  s h e  w a s ,  t h a t  s h e  w o u l d  n e v e r ,  n e v e r  j u s t  
d i s a p p e a r .  She  was l i k e d  b y  e v e r y o n e ,  a n d  t h a t  w a s n ' t  h e r  
s t y l e ,  j u s t  t o  l e a v e  a n d  n o t  t e l l  anyone."  R25. H e  empha- 
s i z e d  t h a t  Ms. G i f f o r d  a n d  M r .  Vase l  were s w e e t h e a r t s ,  
R 8 3 4 , 8 3 9 ,  a n d  t h a t  i t  was v e r y  d i f f i c u l t  f o r  M r .  V a s e l  and 
M s .  Ryan t o  t e s t i f y .  R839-40. 

C r i m e  s c e n e  t e c h n i c i a n s  e x a m i n e d  t h e  t r u c k  i n  Tampa o n  
J a n u a r y  22,  1982 .  On t h e  p a s s e n g e r  d o o r  were " s e v e r a l  spots"  
a n d  a t e s t  o n  o n e  o f  t h e s e  spots  "gave  u s  a p o s i t i v e  i n d i c a -  
t i o n  o f  b l o o d . "  R131. The  t e s t  d i d  n o t  i n d i c a t e  w h e t h e r  i t  
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l a t e r  s e e n  h i t c h h i k i n g  n e a r  T a l l a h a s s e e .  R236-38. H e  moved t o  

N e w  O r l e a n s  and  t h e n  t o  G e o r g i a ,  R468, where h e  a s sumed  t h e  name 

o f  Mike Jacobs and l i v e d  w i t h  P a u l  J o n e s  i n  November 1985.  

M r .  J o n e s  t e s t i f i e d  t h a t  D e n n i s  t o l d  him t h a t  h e  h a d  c h o k e d  

s o m e o n e  a n d  p u t  t h e  b o d y  i n  a d r a i n a g e  pipe i n  t h e  c o u n t r y s i d e  

w h i l e  l i v i n g  i n  F t .  L a u d e r d a l e .  R564. H e  s a i d  it d i d  n o t  b o t h e r  

h i m  i f  h e  h a d  t o  d o  i t  a g a i n .  - I d .  H e  h a d  u s e d  a v e h i c l e  t o  

d i s p o s e  of t h e  b o d y ,  a n d  t h e n  wiped i t  of e v e r y  t race  of e v i -  

d e n c e .  R565. Over d e f e n s e  c o u n s e l ' s  o b j e c t i o n ,  M r .  J o n e s  t e s t i -  

f i e d  t h a t  D e n n i s  s a i d  i t  d i d  n o t  b o t h e r  him a t  a l l ,  t h a t  d e a t h  

was d e a t h ,  l i f e  is  l i f e ,  when you a re  g o n e  y o u  a r e  g o n e .  R565- 

6 6 .  D e n n i s  would d o  t h e  same t h i n g  t o  M r .  J o n e s  i f  h e  t o l d  any- 

o n e  a b o u t  t h i s .  R566.  S h o r t l y  a f t e r w a r d ,  D e n n i s  p u t  o n  t h e  

s t e r e o  a n d  d a n c e d  a n d  s a n g  a s  t h o u g h  n o t h i n g  had  happened.  - I d .  

A s k e d  a b o u t  D e n n i s ' s  t h o u g h t s  o n  women, M r .  J o n e s  r e p l i e d :  "TO 

h i m ,  women were more o r  l e s s  a s e x u a l  t o o l ,  n o t h i n g  more." 

R566. 

I n  May 1 9 8 6 ,  D e n n i s  was a r r e s t ed  o n  a minor  t r a f f i c  o f f e n s e  

i n  G e o r g i a .  D e t e c t i v e  S c h l e i n  and S e r g e a n t  L a u r i a  of t h e  Broward 

County  S h e r i f f ' s  Off ice  f l e w  u p  t o  i n t e r r o g a t e  him. A t  f i r s t ,  he  

d e n i e d  t h a t  h i s  name was S o c h o r  a n d  d e n i e d  h a v i n g  b e e n  i n  F t .  

w a s  human b lood .  R143.  T h e r e  were s c r a t c h  m a r k s  o n  t h e  
d o o r .  R135-36. T h e r e  was "an  a rea  which had  a p p e a r e d  t o  b e  
wiped  c l e a n . "  R136. 

T h e  t r i a l  c o u r t  h a d  p r e v i o u s l y  s u s t a i n e d  a n  o b j e c t i o n  when 
t h e  p r o s e c u t o r  a s k e d  Randy Eckman a b o u t  h i s  a t t i t u d e  t o w a r d  
women, a n d  h a d  c a u t i o n e d  t h a t  t h e  a r e a  s h o u l d  b e  a v o i d e d .  
R261-64. 
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L a u d e r d a l e .  R457. H e  e v e n t u a l l y  a d m i t t e d  t h a t  h e  was Denn i s  

Sochor and t h a t  h e  had l i v e d  i n  F t .  Lauderda le .  H e  made s e v e r a l  

taped s t a t e m e n t s  t o  t h e  police. 

I n  h i s  f i r s t  t a p e d  s t a t e m e n t ,  h e  s a i d  t h a t  h e  h a d  spoken  

w i t h  a woman a t  t h e  ba r  i n  t h e  p h o t o g r a p h ,  a n d  d i s c u s s e d  h a v i n g  

s e x  w i t h  h e r .  R472-73. H e  was d r u n k  and d i d  n o t  remember much 

about t h e  c o n v e r s a t i o n .  I I d .  H e  and h i s  brother  l e f t  t h e  bar ,  b u t  

h e  may h a v e  r e t u r n e d  t o  it. R474. Asked w h a t  w o u l d  happen when 

a g i r l  s a i d  no,  h e  r e p l i e d :  " I t ' s  h a r d  t o  d e s c r i b e .  I t ' s  l i k e  

a n  i n n e r  c h a r g e  b u i l d s  u p ,  u p  t o  a p o i n t  I h a v e  s a y  no  -- n o  

c o n t r o l .  N o  m e n t a l  c o n t r o l  o f  a n y t h i n g ,  of a n y t h i n g . "  R474. 

" I t ' s  a g r e a t  e n e r g y ,  ene rgy  f e e l i n q ,  j u s t  l i k e  i f  you e v e r  been 

a f r i g h t  o r  t e r r i f i e d  o f  someth ing ,  j u s t  a b i g  b u i l d  up . "  R475. 

Asked  w h e t h e r  i t  was r e l e a s e d  when h e  f o r c e d  h i m s e l f  o n  a g i r l ,  

h e  repl ied:  " I t ' s  -- you know, i n  t h e  p a s t ,  when i t ' s  h a p p e n e d ,  

I g u e s s  I c a n ' t  s a y  i t ' s  s a t i s f y i n g  o r  t h e r e  is c o m p l e t e  release. 

I t ' s  j u s t  c h a r g e d  u p ,  a n d  a t  t h e  o n s l a u g h t  o f  t h e  o n e s  I d o  

remember, i t  was a v e r y  g u i l t ,  v e r y  t e r r i b l e  f e e l i n g . "  - I d .  The  

n e x t  m o r n i n g ,  when h i s  b r o t h e r  ment ioned  t h e  items i n  t h e  t r u c k ,  

h e  became a f r a i d .  R476. H e  f e a r e d  t h a t  h e  had a g a i n  d o n e  some- 

t h i n g  t h a t  h e  h a d  d o n e  " p r e v i o u s l y  o the r  t imes,"  t h a t  h e  m i g h t  

h a v e  f o r c e d  h i m s e l f  o n  " a n o t h e r  woman.'' - Id .  H e  t h o u q h t  t h a t  h e  

" h a d  c o m m i t t e d  a n o t h e r  r a p e  p o s s i b l y ,  p r o b a b l y . "  - I d .  H e  " r a p e d  

h e r ,  a n o t h e r  g i r l . "  R477. T e r r i f i e d  a t  t h e  t h o u g h t  t h a t  h e  had 

c o m m i t t e d  " a n o t h e r  r a p e , "  h e  l e f t  t own  i n  h i s  b o s s ' s  t r u c k .  
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R479.  When h e  does t h i s  w i t h  women, h e  i s  n o t  aware of what  h e  

i s  d o i n g  d u r i n g  i t ,  b u t  a f t e r w a r d  h e  i s  aware of i t .  R485-86 .  

H e  was d e e p l y  sor ry  a b o u t  what  had happened .  R487. 

The d e t e c t i v e s  t o o k  M r .  Sochor  back t o  F t .  L a u d e r d a l e ,  where  

h e  made a d d i t i o n a l  s t a t e m e n t s  a n d  t r i ed  t o  assist  t h e  s e a r c h  f o r  

t h e  body. T h e s e  s t a t e m e n t s  were e s s e n t i a l l y  s i m i l a r  t o  t h e  f i r s t  

t a p e d  s t a t e m e n t ,  b u t  g a v e  some s k e t c h y  d e t a i l s  a b o u t  h i s  l i f e  

a f t e r  h e  l e f t  F l o r i d a .  When t a k e n  t o  t h e  Banana Boat L o u n g e ,  h e  

s a i d  he  k i l l e d  t h e  woman. T h i s  s t a t e m e n t  was n o t  t a p e d .  

I n  a d d i t i o n  t o  p l a y i n g  M r .  S o c h o r ' s  t a p e d  s t a t e m e n t s  for t h e  

j u r y ,  D e t e c t i v e  S c h l e i n  g a v e  t h e  j u r y  h i s  own t h e o r y  of t h e  case: 

" I n  t h i s  p a r t i c u l a r  case, a s  I s i t  h e r e ,  I b e l i e v e  t h e  g i r l  was 

a b d u c t e d ,  r a p e d ,  and murdered  o u t  i n  a remote area.  To a d m i t  t o  

a rape and  murder  is  much more v i a l  [ s i c ]  t h a n  s i m p l y  a d m i t t i n g  

t h a t  s h e  was choked w h i l e  r e s i s t i n g  h i s  a d v a n c e s ,  almost a c c i d e n -  

t a l l y ,  and  I t h i n k  i n  D e n n i s '  case s i n c e  h e  i s  so e m o t i o n a l ,  t o  

admi t  a v e r s i o n  t h a t  h e  c a n  l i v e  w i t h ,  and  t h a t ' s  e x a c t l y  t h e  way 

I see i t .  T h e r e  i s  no  d o u b t  i n  o u r  mind  t h a t  b o t h  h e  a n d  G a r y  

were p r e s e n t ,  t h a t  s h e  w a s  r a p e d  and  murdered ."  R560-61. 

Whi l e  i n  j a i l  a w a i t i n g  t r i a l ,  M r .  Sochor m e t  M i c h a e l  H i c k e y  

u n d e r  somewhat m y s t e r i o u s  c i r c u m s t a n c e s .  An Iowa p r i s o n  i n m a t e ,  

M r .  Hickey  had b e e n  b r o u g h t  t o  F t .  L a u d e r d a l e  t o  t e s t i f y  a b o u t  a 

j a i l h o u s e  c o n f e s s i o n  t o  m u r d e r  made t o  h im by  M i c h a e l  Keen .  

R583,586. H i s  r o l e  i n  t h e  Keen case w a s  w e l l  known a r o u n d  t h e  

j a i l .  R592. F o r  unknown r e a s o n s ,  M r .  H ickey  was t r a n s f e r r e d  fo r  

a few h o u r s  t o  a d i s c i p l i n e  c e l l  i n  a n  area where  M r .  Sochor was 
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a t r u s t e e .  R589-90.7 S t r i k i n g  u p  a n  a c q u a i n t a n c e  w i t h  M r .  

S o c h o r ,  M r .  H ickey  had  him s p e a k  t o  a g u a r d  a b o u t  t r a n s f e r r i n g  

h im o u t  o f  t h e  d i s c i p l i n e  c e l l ,  and  t h e  g u a r d  t r a n s f e r r e d  h im t o  

M r .  S o c h o r ' s  c e l l .  R594-95. M r .  H i c k e y  h e l d  h i m s e l f  o u t  a s  a 

j a i l h o u s e  l a w y e r ,  a n d  M r .  S o c h o r  c o n s u l t e d  w i t h  h im a b o u t  h i s  

case. R577-78. " J u s t  o u t  of t h e  b l u e "  M r .  Sochor s a i d  t h a t  h e  

h a d  " k i l l e d  a f u c k i n g ,  s l u t ,  b i t c h . "  R579. H e  s a i d  t h a t  h i s  

b r o t h e r  was w i t h  him. R580. A f e w  d a y s  l a t e r ,  M r .  H i c k e y  t o l d  

M r .  Sochor t h a t  h e  d i d  n o t  seem l i k e  a k i l l e r ,  a n d  M r .  S o c h o r  

r e i t e r a t e d  t h a t  h e  h a d  " s t r a n g l e d  t h e  f u c k i n g ,  s l u t ,  b i t c h . "  

R579. H i s  b r o t h e r  had been  h i t t i n g  him when he  k i l l e d  t h e  woman. 

R580. 

B.  The  D e f e n s e  E v i d e n c e .  

T h e r e  were f o u r  d e f e n s e  w i t n e s s e s .  The p r i n c i p l e  e f f ec t  of 

t h e i r  t e s t i m o n y  was t o  d e n i g r a t e  M r .  Sochor's c h a r a c t e r .  

T h e  f i r s t  d e f e n s e  w i t n e s s  was Arno ld  Z a g e r ,  a p s y c h i a t r i s t .  

T h i s  d e f e n s e  w i t n e s s  t e s t i f i e d  t h a t  M r .  Sochor  c o u l d  be " e x t r e m -  

e l y  d a n g e r o u s  t o  t h e  p u b l i c "  and  was l e g a l l y  s a n e  a t  t h e  time o f  

t h e  o f f e n s e .  R657-58. H e  r e a c h e d  t h i s  c o n c l u s i o n  a f t e r  s e e i n g  

M r .  S o c h o r  twice  a t  t h e  j a i l ,  f o r  a t o t a l  o f  t w o  h o u r s .  R651. 

T h i s  c o n s t i t u t e d  a "comprehens ive  e x a m i n a t i o n . "  R675. H i s  n o t e s  

M r .  H i c k e y  d i d  n o t  know why h e  was placed i n  t h e  pun i shmen t  
c e l l .  R591. The r e c o r d  d o e s  n o t  show how M r .  Sochor b e c a m e  
a t r u s t e e  w h i l e  a w a i t i n g  t r i a l  fo r  f i rs t  d e g r e e  murder .  A l -  
t h o u g h  i t  was n o t  r e v e a l e d  t o  t h e  j u r y  ( n o r ,  a p p a r e n t l y ,  t o  
t h e  m e n t a l  e x p e r t s  who t e s t i f i e d  a t  t r i a l ) ,  t h e  j a i l  g u a r d s  
r e p o r t e d  t h a t  M r .  S o c h o r  w a s  c r a z y .  S18 ("THE B A I L I F F :  T h e  
j a i l  t o l d  m e  h e ' s  a p s y c h o  and  t h e y  want  him back  a s  s o o n  a s  
p o s s i b l e . " )  H e  t o l d  a p s y c h i a t r i s t ,  D r .  Z a g e r ,  t h a t  h e  was 
b e i n g  t r e a t e d  w i t h  L i t h i u m  a n d  S i n e q u a n  i n  t h e  j a i l .  R654. 
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f r o m  t h i s  c o m p r e h e n s i v e  e x a m i n a t i o n  cove red  s l i g h t l y  more t h a n  

t w o  pages .  R665-66. D r .  Zager d i d  n o t  r e a d  o r  r e v i e w  t h e  s ta te -  

m e n t s  made by any w i t n e s s  i n  t h e  case. R666. H e  d i d  n o t  l i s t e n  

t o  M r .  Sochor ' s  t a p e d  s t a t e m e n t s .  R687.8 Asked  a b o u t  h i s  

g e n e r a l  l a c k  of knowledge about t h e  f a c t s  o f  t h e  case, h e  r e p l i e d  

t h a t  h e  was " n o t  t h e  d e t e c t i v e , "  5 6 7 3 - 7 4 ,  a n d  t h a t  t r y i n g  t o  

a s c e r t a i n  t h e  f a c t s  " w o u l d  be b e y o n d  w h a t  I a m  a s k e d  t o  do ."  

R682. I n v e s t i g a t i n g  w i t n e s s e s  who knew M r .  Sochor  a t  t h e  time o f  

t h e  o f f e n s e  would be beyond h i s  r a n g e .  I d .  T h e  p r o s e c u t o r  q u e s -  - 
t i o n e d  D r .  Zager  about h i s  knowledge o f  t h e  f ac t s  of t h e  case a s  

f o l l o w s :  

Q W i t h o u t  l o o k i n g  a t  y o u r  n o t e s ,  a n d  i f  you 
n e e d  t o  look  a t  y o u r  n o t e s ,  f e e l  f r e e ,  b u t  
e x p l a i n  w h a t  you c a n ,  w i t h o u t  y o u r  n o t e s ,  what 
you u n d e r s t a n d  t h e  f a c t s  t o  be.  

A I u n d e r s t a n d  t h e  v i c t i m  -- and I t h i n k  h e r  
name was a P a t r i c i a  G i f f o r d .  

Q Correct. 

A Was a t  t h e  Banana B o a t  Lounge o n  J a n u a r y  1st 
o f  1982,  a p p a r e n t l y  c e l e b r a t i n g  t h e  new y e a r ,  
a n d  a p p a r e n t l y ,  s h e  l e f t  t h a t  B a n a n a  Boat  
Lounge w i t h  some o t h e r  i n d i v i d u a l  a n d  was s u b -  
s e q u e n t l y  f o u n d  murdered ,  and t h e r e  was a p i c -  
t u r e  t a k e n  o f  s e v e r a l  i n d i v i d u a l s  t h e r e  a t  t h e  
B a n a n a  Boat L o u n g e ,  a n d  among t h e  p i c tu re s  -- 
or  among t h e  people p r e s e n t  was D e n n i s  Sochor ,  
h e n c e  h e  was a t  l e a s t  n o t  a suspect,  b u t  cer- 
t a i n l y  t h e  p o l i c e  w a n t e d  him f o r  q u e s t i o n i n g ,  
a n d  a p p a r e n t l y ,  t h e y  c o u l d  n o t  f i n d  him f o r  a 
l e n g t h y  p e r i o d  o f  t i m e ,  a n d  t h a t  s u b s e q u e n t l y  
h e  was a r r e s t e d  o n  a t r a f f i c  r e l a t e d  o f f e n s e  
i n ,  I t h i n k  R o s w e l l ,  G e o r g i a ,  a n d  a s  p a r t  of 
t h e  e v a l u a t i o n ,  a f t e r  h e  was a r r e s t e d ,  and as  I 
s a y  p r i o r  t o  h i s  b e i n g  a r r e s t e d ,  h e  u s e d  I V  

I n  t h e  p rosecu to r ' s  v i ew,  M r .  S o c h o r ' s  v o i c e  on  t h e  t a p e  was 
t h e  v o i c e  o f  a madman. R854. 
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c o c a i n e .  H e  was t h e n  a p p a r e n t l y  d i s c o v e r e d  t o  
be a t  l e a s t  a s u s p e c t  i n  t h i s  poss ib le  case and  
was r e t u r n e d  to  Fort  L a u d e r d a l e .  

Q D i d  you know any  o the r  f a c t s  o f  t h i s  case? 

A I know o t h e r  f a c t s  w i t h  r e g a r d  t o  o t h e r  
l e g a l  h i s t o r y  of t h i s  g e n t l e m a n .  

R662-63.9 

T h e  t e s t i m o n y  of P a t s y  C e r o s - L i v i n g s t o n ,  t h e  s e c o n d  d e f e n s e  

w i t n e s s  began  a s  f o l l o w s :  

Q (By M r .  R i c h )  Doctor, would you please g i v e  
u s  t h e  b e n e f i t  of y o u r  p a s t  m e d i c a l  e d u c a t i o n  
a n d  t r a i n i n g ,  s o  t h a t  t h e  j u r y  w i l l  know j u s t  
e x a c t l y  what  you d o ?  

A I h a v e  no  m e d i c a l  t r a i n i n g .  

T h e s e  " o t h e r  f a c t s "  were r e f e r r e d  t o  s e v e r a l  times i n  t h e  
p r o s e c u t o r ' s  e x a m i n a t i o n  o f  D r .  Z a g e r .  R665 ( t h e  p r o b a b l e  
c a u s e  a f f i d a v i t  m e n t i o n e d  " o t h e r  l e g a l  i s s u e s  t h a t  t h i s  
g e n t l e m a n  was i n v o l v e d  i n  a t  t h a t  t i m e . .  . . Q: What d o  y o u  
mean by l e g a l  h i s t o r y ?  A:  I n  terms o f  w h e t h e r  t h e r e  were 
any  other  l e g a l  d i f f i c u l t i e s ,  c r i m i n a l  o r  c i v i l . " ) ;  R675 ( " h e  
c o n f i d e d  i n  m e  o ther  p e r s o n a l  i s s u e s  w i t h  regard t o  a b e r r a n t  
b e h a v i o r s  b e i n g  before, t h a t  I h a v e  n o t  c e r t a i n l y  b r o u g h t  u p  
t o d a y .  Q: O t h e r  t h i n g s  t h a t  h e  h a s  d o n e  t h a t  you h a v e  n o t  
b r o u g h t  u p  t o d a y ;  correct?  A:  Y e s . " ) ;  R680 ("Q: So, e v e n  
b e f o r e  he  had  any  u s e  o f  a lcohol ,  h e  was v i o l e n t  [when h e  w a s  
a t e e n a g e r ] ;  i s  t h a t  correct ,  or c o n t i n u e d  a n t i s o c i a l  b e h a -  
v i o r ?  A: I d i d n ' t  s a y  h e  was v i o l e n t  t h e n ,  b u t  t h a t  h e  was 
c o m m i t t i n g  v a r i o u s  a c t s  a g a i n s t  s o c i e t y ,  s u c h  a s  s t e a l i n g ,  
e t ce t e ra  [ s i c ]  . ' I ) ;  R687 ("1 d o  know a b o u t  h i s  p a s t  h i s t o r y  i n  
r e g a r d  t o  women, which  you know, I h a v e  b e e n  a d v i s e d  n o t  t o  
d i s c u s s  i n  my t e s t i m o n y  t o d a y . " ) ,  ("I am aware o f  d i f f i c u l -  
t i e s  t h a t  h e  h a s  h a d  w i t h  women p r i o r  t o  t h i s  p r e s e n t  
c h a r g e . " )  I n  M r .  S o c h o r ' s  f i r s t  t a p e d  s t a t e m e n t ,  p l a y e d  by 
t h e  p r o s e c u t i o n  i n  i t s  c a s e - i n - c h i e f ,  t h e  j u r y  a l s o  h e a r d  
a b o u t  t h e s e  " o t h e r  f a c t s . "  R475 ( " a t  t h e  o n s l a u g h t  of t h e  
o n e s  I d o  remember, i t  was a v e r y  g u i l t  [ s i c ] ,  v e r y  t e r r i b l e  
f e e l i n g . " ) ;  R476 ( h e  f e a r e d  t h a t  t h e r e  had  b e e n  a r e c u r r e n c e  
of what  h a d  happened  " p r e v i o u s l y  o t h e r  t imes" )  ( h e  may h a v e  
f o r c e d  h i m s e l f  o n  " a n o t h e r  woman") ( h e  may h a v e  commit ted  
" a n o t h e r  rape") ;  R477 ( h e  " r a p e d  h e r ,  a n o t h e r  g i r l " ) ;  R479 
( s a m e ) ,  R480-81  ( h e  does  n o t  know why h e  a t t a c k s  " g i r l s " ) ;  
R481-83 ( h e  h a s  f e l t  t h e  same " u r g e s "  a g a i n ) .  
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Q You are n o t  a m e d i c a l  d o c t o r ?  

A N o ,  I a m  n o t .  

Q What are you? 

R693-94 .  I t  t u r n e d  o u t  t h a t  Ms. C e r o s - L i v i n g s t o n  was a psycho-  

l o g i s t .  R694-95 .  S h e  s p e n t  a t o t a l  o f  3 1 / 2  h o u r s  w i t h  M r .  

S o c h o r  i n  t h e  j a i l .  R697.  D e f e n s e  c o u n s e l  e l i c i t e d  f rom h e r  

t e s t i m o n y  t h a t  M r .  S o c h o r  h a d  p r e v i o u s l y i  b e e n  a r r e s t e d  o n  a 

s e x u a l  b a t t e r y  c h a r g e ,  a n d  t h a t  h e  h a d  p l e d  g u i l t y  t o  a c h a r g e  

t h a t  h e  t h o u g h t  was rape.  R711.  S h e  g a v e  h im t h e  Minnesota  

M u l t i p h a s i c  I n v e n t o r y  T e s t ,  a n d  t h e  r e s u l t s  showed a " fake -bad  

p r o f i l e . "  R714. A " fake-bad  p r o f i l e "  means t h a t  " t h e  p e r s o n  i s  

a n s w e r i n g  t h e  q u e s t i o n s  i n  s u c h  away [ s i c ]  a s  t o  make t h e m s e l v e s  

[ s i c ]  l o o k  p s y c h o p a t h o l o g i c a l ,  v e r y  ill, and t h a t ' s  what w e  found  

w i t h  t h i s  p r o f i l e . "  - I d . l 0  S h e  t e s t i f i e d  t h a t  M r .  S o c h o r  was 

lo I n  h i s  f i n a l  a r g u m e n t  t o  t h e  j u r y  i n  t h e  s e n t e n c i n g  p h a s e ,  
d e f e n s e  c o u n s e l  s o u g h t  t o  d e n i g r a t e  t h e  t e s t i m o n y  h e  h a d  
e l i c i t e d  f r o m  D r .  C e r o s - L i v i n g s t o n :  " P a t s y  C e r o s - L i v i n g s t o n  
went  t h r o u g h  a l o t  o f  p s y c h o l o g i c a l  t e s t s ,  w h e r e  you  c h e c k  
t h i n g s  o u t .  I h a v e  gone  t h r o u g h  t h a t  t h i n g ,  too. I f l u n k e d  
i t ,  too.  A c c o r d i n g  t o  h e r ,  I am a p s y c h o  m y s e l f .  S h e ' s  
p r o b a b l y  r i g h t . "  R1100. With respect t o  D r .  Zager's t e s t i -  
mony h e  s a i d :  "I was amazed when I r e a d  Z a g e r ' s  r e p o r t ,  a n d  
y o u  w i l l  h a v e  i t  h e r e .  ' T h i s  man i s  e x t r e m e l y  d a n g e r o u s ,  
u n d e r  t h e  i n f l u e n c e  o f  a n  a l c o h o l i c  b e v e r a g e .  H e  h a s  d r u g  
a b u s e  f r o m  t h e  t i m e  h e  was s i x t e e n - a n d - a - h a l f ,  b u t  h e  is  n o t  
d a n g e r o u s  e n o u g h  t o  b e  i n v o l u n t a r i l y  c o m m i t t e d ,  u n d e r  t h e  
B a k e r  A c t .  ' What k i n d  o f  s t u p i d  law is t h i s ?  What k i n d  of 
s y s t e m  d o  w e  h a v e  i n  t h i s  c o u n t r y ?  What k i n d  of s o c i e t y  d o  
we h a v e  i n  t h i s  c o u n t r y  t h a t  d o e s n ' t  t a k e  c a r e  -- w e  h a v e  
c r e a t e d  a f r a n k e n s t e i n  m o n s t e r  w i t h  t h i s  s y s t e m . "  R1096. H e  
t o p p e d  a l l  o f  t h i s  o f f  w i t h  t h e  f o l l o w i n g :  " I ' m  s u r e  i f  I 
c o u l d  have  a f f o r d e d  i t ,  I c o u l d  h a v e  g o t t e n  a n o t h e r  p s y c h i a -  
t r i s t  a n d  c o u l d  h a v e  g o t t e n  you a d i f f e r e n t  e v a l u a t i o n ,  b u t  
u n f o r t u n a t e l y ,  nobody c a n  a f f o r d  t h e s e  t h i n g s . "  R1102. 
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l e g a l l y  s a n e  a t  t h e  t i m e  of t h e  o f f e n s e .  R717.  D r .  Ceros- 

L i v i n g s t o n  was n o  b e t t e r  i n f o r m e d  a b o u t  t h e  f a c t s  of t h e  c a s e  

t h a n  D r .  Zage r  was: 

Q Would it b e  f a i r  t o  s a y  t h a t  y o u  r e a l l y  
d o n ' t  h a v e  a n y t h i n g  a b o u t  t h e  f a c t s  o f  t h i s  
case; i s  t h a t  correct? 

A Very l i t t l e .  

Q Can you t e l l  u s  what you know b o u t  t h e  f a c t s  
of t h i s  case? 

A I know t h a t  a p e r s o n  i s  dead .  

Q D o  you know who t h a t  p e r s o n  was? 

A G i f f o r d ?  N o ,  I ' m  n o t  s u r e .  I d o n ' t  
remember t h e  name. I know it was a woman, and I 
know -- o b v i o u s l y  I know w h a t  I r e a d  i n  t h e  
n e w s p a p e r .  I d i d n ' t  r e a d  i t  b a c k  t h e n ,  b u t  
o b v i o u s l y  now and  -- 

R721. S h e  d i d  t e s t i f y  t h a t  M r .  S o c h o r  had t o l d  h e r  t h a t  w h i l e  i n  

j a i l  h e  h a d  b e e n  i n  " q u i t e  a few a l t e r c a t i o n s . . . . s o m e  f i ' g h t s  w i t h  

o the r  i n m a t e s . "  R726. 

T h e  t h i r d  d e f e n s e  w i t n e s s  was B e r n a r d  B a p t i s t e .  A s  t h e  

p r o s e c u t o r  was t r y i n g  t o  i m p e a c h  M r .  B a p t i s t e  c o n c e r n i n g  h i s  

a p p a r e n t l y  n u m e r o u s  c o n v i c t i o n s ,  d e f e n s e  c o u n s e l  s a i d  o f  h i s  

w i t n e s s :  "1 d o n ' t  p i c k  and  choose these w i t n e s s e s .  I mean ,  you  

t a k e  t h e m  a s  t h e y  come." R761.  M r .  B a p t i s t e  t e s t i f i e d  t h a t  

w h i l e  h e  w a s  i n  j a i l  w i t h  M r .  Hickey  and  M r .  Sochor ,  M r .  H i c k e y  

u rged  him t o  t e s t i f y  a g a i n s t  M r .  S o c h o r ,  s a y i n g  t h a t  h e  c o u l d  g e t  

o u t  o f  j a i l  o n  a $ 5 0 0  bond i f  h e  d i d  so. R748-49.11 M r .  H ickey  

l1 A p p a r e n t l y  M r .  B a p t i s t e  was i n  j a i l  f o r  f i r s t - d e g r e e  murder .  
R761. 
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s a i d  t h a t  h e  would k i l l  M r .  Sochor  i f  h e  ( H i c k e y )  had t o  g o  back 

t o  p r i s o n  f o r  more t h a n  two y e a r s ,  b u t  wou ld  n o t  k i l l  h im i f  h e  

were se t  f r e e  o n  p r o b a t i o n .  R 751-52. 

The f i n a l  d e f e n s e  w i t n e s s  was G e n e v i e v e  H a r d w i c h ,  a d r u g  

a d d i c t  who became a c q u a i n t e d  w i t h  M r .  Sochor  w h i l e  i n  j a i l .  She  

a sked  him w h e t h e r  h e  k i l l e d  h i s  g i r l f r i e n d ,  a n d  h e  r e p l i e d  a s  

f o l l o w s :  "Dennis  s a i d  h e  d i d n ' t  k i l l  anybody. H e  s a i d  t h a t  t h e y  

d i d n ' t  f i n d  t h e  b o d y .  I d i d n ' t  p r e s s u r e  h im because  I d i d n ' t  

w a n t  him t o  q u i t  t a l k i n g  t o  m e .  I d i d n ' t  know i f  he  k i l l e d  a 

g i r l  or guy  t h a t  d a y ,  b u t  h e  j u s t  s a i d  h e  d i d n ' t  k i l l  a n y b o d y . "  

R781.  A f t e r  t h i s  c o n v e r s a t i o n ,  a n  i n v e s t i g a t o r  from t h e  S t a t e  

A t t o r n e y ' s  O f f i c e  came t o  see  h e r  a n d  s a i d  t h a t  M r .  Sochor was 

" a n o t h e r  T e d  Bundy." R779,782. M s .  Hardwich had n e v e r  h e a r d  o f  

T e d  Bundy,  so s h e  was t o l d  t h a t  h e  was l i k e  a n o t h e r  man, 

S c h a e f e r ,  who had k i l l e d  ''a whole bunch o f  g i r l s . "  R786-87. 

C, Rebuttal. T h e  s t a t e  c a l l e d  o n e  r e b u t t a l  w i t n e s s ,  

Ricardo C a s t i l l o ,  a p s y c h i a t r i s t .  H i s  t e s t i m o n y  a f f i r m e d  r a t h e r  

t h a n  r e b u t t e d  t h e  d e n i g r a t i o n  o f  M r .  S o c h o r ' s  c h a r a c t e r  by  t h e  

d e f e n s e  w i t n e s s e s .  H e  t e s t i f i e d  t h a t  M r .  Sochor  t o l d  him t h a t  

t h e  f irst  g i r l  w i t h  whom h e  had s e x  was "a b i t c h ,  a dog" and g a v e  

h i m  a v e n e r e a l  d i sease .  R794-95. A s  w i t h  D r .  C e r o s - L i v i n g s t o n ,  

D r .  C a s t i l l o ' s  k n o w l e d g e  o f  t h e  case  was based o n  n e w s p a p e r  

a c c o u n t s .  R797. M r .  Sochor  t o l d  him t h a t  h e  had no recol lect ion 

of w h a t  happened a f t e r  he  l e f t  t h e  Banana Boat ,  a n d  t h a t  h e  h a d  

c o n f e s s e d  t o  c o v e r  u p  f o r  h i s  b r o t h e r ,  who had c h i l d r e n  whereas 

h e  d i d  n o t .  R796-98. D r .  C a s t i l l o ' s  o p i n i o n  (based o n  a s i n g l e  

i n t e r v i e w  of M r .  S o c h o r  i n  1 9 8 7 ,  R 7 9 3 )  was t h a t  t h e  ' l a c k  o f  
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r e c o l l e c t i o n  was so r t  o f  a t y p e  o f  s e l e c t i v e  amnes ia . "  R798. D r .  

C a s t i l l o  c o n c l u d e d  t h a t  M r .  S o c h o r  was s a n e  a t  t h e  t i m e  o f  t h e  

k i l l i n g ,  h e  knew i t  was wrong  t o  k i l l ,  h e  h a d  a n  a n t i - s o c i a l  

p e r s o n a l i t y ,  and h e  l a c k e d  empathy.  R799. H e  t e s t i f i e d  t h a t  M r .  

S o c h o r  is  a n  a l c o h o l  a n d  d r u g  a b u s e r ,  R808,  a n d  t h a t ,  when 

a r r e s t e d  i n  G e o r g i a ,  M r .  Sochor  c a l l e d  t h e  a r r e s t i n g  o f f i c e r  a n  

a s s h o l e .  R811.  D e f e n s e  c o u n s e l  e l i c i t e d  f rom D r .  C a s t i l l o  M r .  

S o c h o r ' s  s t a t e m e n t  t h a t  t h e  n i g h t  b e f o r e  h i s  a r r e s t  h e  was d r i n k -  

i n g  w i t h  a male or  female s t r i p p e r ,  a n d  when a r r e s t e d  h e  was 

u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  and  c o c a i n e .  R 8 1 1 - 1 2 .  

D. 

T h e  s t a t e ' s  f i r s t  w i t n e s s  was P a t r i c i a  Neal, M r .  S o c h o r ' s  

f o r m e r  w i fe .  She t e s t i f i e d  t h a t  h e  d i d  n o t  t r e a t  h e r  w e l l ,  a n d  

was r e a l l y  v i o l e n t  w i t h  h e r  on  N e w  Year 's  Eve, 1974.  R953. She  

t e s t i f i e d  t o  o v e r  30  a c t s  o f  v i o l e n c e  b y  h i m ,  R953-54 ,  s a y i n g  

The State 's  Evidence - i n  the Penal ty  Phase. 

t h a t  h e  w o u l d  become  v i o l e n t  i f  h e  d i d  n o t  g e t  s e x :  " h i s  eyes 

would k i n d  o f  g l a z e  o v e r ,  a n d  h e  w o u l d  j u s t  g e t  w i l d . "  R954 ,  

963-64 .  When h e  became a n g r y  h e  j u s t  went  a f t e r  anybody who was 

a r o u n d .  R955. T h e  c o u p l e  l i v e d  i n  I t a l y  when M r .  S o c h o r  w a s  

s t a t i o n e d  t h e r e  i n  t h e  Army. M s .  Neal t e s t i f i e d  t h a t  M r .  Sochor  

would f r e q u e n t l y  d i s a p p e a r  a t  n i g h t ,  and t h a t  when o n e  n i g h t  s h e  

saw p u r s e s  i n  t h e  t r u n k  o f  t h e  car when h e  r e t u r n e d ,  h e  s a i d  h e  

"got them from t h e  whores ."  R956.  One o f  t h e  w h o r e s  s c r a t c h e d  

h im when h e  t r i e d  t o  s n a t c h  h e r  p u r s e .  R965. On c ross -examina -  

t i o n ,  d e f e n s e  c o u n s e l  e l i c i t e d  t e s t i m o n y  f r o m  M s .  Neal a b o u t  a 

rape commit ted  on  h e r  by M r .  S o c h o r  a t  a campground. €3962. 

- 1 9  - 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

T h e  s t a t e ' s  s e c o n d  w i t n e s s  was R o n a l d  Wr igh t ,  a p a t h o l o -  

g i s t ,  who t e s t i f i e d  a b o u t  s t r a n g u l a t i o n .  Asked  w h e t h e r  s u c h  a 

d e a t h  i s  s low,  h e  r e p l i e d :  "Yes, it is, r e l a t i v e l y  s p e a k i n g . "  

R968. T h e  amount of p a i n  s u f f e r e d  d e p e n d s  o n  t h e  p e r s o n :  t h e r e  

a re  t w o  major components:  bending  and  t e a r i n g  of t h e  neck s t r u c -  

t u r e ,  a n d  t h e  i n a b i l i t y  t o  g e t  o n e ' s  b r e a t h ,  w h i c h  "causes  a 

pan ic  r e a c t i o n  o r d i n a r i l y . "  R696. The minimum l e n g t h  o f  time t o  

e f f e c t  d e a t h  i s  1 3  s e c o n d s  i f  t h e  p e r s o n  i s  s h o r t  o f  b r e a t h .  

R971-72. I t  can b e  a v e r y  q u i c k  d e a t h  w i t h o u t  p a i n .  R972-73. 

D e t e c t i v e  S c h l e i n  t e s t i f i e d  a t  l e n g t h  and i n  d e t a i l  a b o u t  a 

v i o l e n t  rape  s u p p o s e d l y  committed by M r .  Sochor i n  Michigan ,  f o r  

which c h a r g e s  were s t i l l  pend ing .  R975-76. 

D e t e c t i v e  R u s s o  t e s t i f i e d  a b o u t  a s e x u a l  b a t t e r y  committed 

by M r .  Sochor  i n  Broward County f o r  which  M r .  S o c h o r  was p l a c e d  

o n  p r o b a t i o n .  R99O-97. D e t e c t i v e  R u s s o  would have  recommended a 

p s y c h i a t r i c  e v a l u a t i o n .  R998-99. 

T h e  w r i t t e n  r e p o r t s  o f  t h e  m e n t a l  h e a l t h  e x p e r t s  who t e s t i -  

f i e d  a t  t r i a l  were a d m i t t e d  i n t o  e v i d e n c e .  R1004. 

E .  Defense  Evidence i n  t h e  P e n a l t y  Phase.  

F a m i l y  members  t e s t i f i e d  a t  l e n g t h  t h a t  D e n n i s ' s  

f a t h e r  b e a t  him f r e q u e n t l y  and s a v a g e l y  when h e  was g r o w i n g  u p .  

G a r y  t e s t i f i e d  t h a t  " D e n n i s  t o o k  a l o t  of my b e a t i n g s , "  R1005, 

and t h a t  t h e  f a t h e r  w o u l d  " j u s t  b e a t ,  b e a t ,  b e a t "  t h e  c h i l d r e n  

w i t h  a b i g  b e l t .  R1006. Denn i s  a lways  g o t  t h e  worst b e a t i n g s .  

R1007 ("I c o u l d  t e l l  t h a t  Dad seemed t o  swing a l i t t l e  h a r d e r  a t  
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h i m " ) .  When t h e  f a t h e r  l o s t  h i s  j o b ,  D e n n i s  s u p p o r t e d  t h e  f a m i l y .  

R1008. D e n n i s  l e f t  home when h i s  f a t h e r  e r r o n e o u s l y  a c c u s e d  h i m  

of s t e a l i n g  a c o l l e c t i o n  o f  s i l v e r  c o i n s .  R1009-1010. 

Kathy Cooper, D e n n i s ' s  s i s t e r ,  t e s t i f i e d  t h a t  a l l  of t h e  

p a r e n t s '  f r u s t r a t i o n s  were t a k e n  o u t  o n  D e n n i s .  R1021.  T h e  

f a t h e r  was a b o x e r ,  v e r y  s t r o n g  w i t h  a q u i c k  and  v i o l e n t  temper:  

t h e r e  were times when he  had t o  b e  p u l l e d  o f f  o f  Denn i s .  R1022. 

H e  wou ld  f o r c e  D e n n i s  i n t o  a c o r n e r  so t h a t  h e  c o u l d  n o t  g e t  

a w a y ,  a n d  b e a t  h im.  I d .  H e  o n c e  h a d  D e n n i s  i n  a c o r n e r  a n d  

s m a s h e d  h i s  h e a d  i n t o  t h e  w a l l  u n t i l  h e  s l i d  t o  t h e  f loor ,  and 

t h e n  s t a r t e d  k i c k i n g  him. R1022-23. Denn i s  was o n c e  p l a c e d  i n  a 

m e n t a l  h o s p i t a l  f o r  b e a t i n g  h i s  b r o t h e r  Bryan.  R1028-29. 

- 

C h a r l e s  S o c h o r ,  D e n n i s ' s  f a t h e r ,  a d m i t t e d  t o  f r e q u e n t l y  

b e a t i n g  D e n n i s .  R1038.  He t e s t i f i e d  t h a t  D e n n i s  h a s  a v i o l e n t  

temper when u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l ,  b u t  i s  o t h e r w i s e  v e r y  

l o v i n g  a n d  k i n d .  R1049.  D e n n i s  o n c e  was d r u n k  o n  N e w  Year 's  

Eve; when C h a r l e s  t o o k  D e n n i s ' s  d r i n k  away ,  D e n n i s  w e n t  b e r s e r k  

and h i t  h i s  f a t h e r .  R1043,1057. 

Rose S o c h o r ,  D e n n i s ' s  m o t h e r ,  t e s t i f i e d  t o  b e i n g  a n  a b u s i v e  

m o t h e r  and t r e a t i n g  D e n n i s  h o r r i b l y .  R1064. A l though  a l l  of t h e  

c h i l d r e n  had p r o b l e m s ,  "he  was t h e  n u t t i e s t . ' '  R1069. 

SUMMARY OF THE ARGUMENT 

I.  G u i l t  I s s u e s .  

T h e  e v i d e n c e  i s  i n s u f f i c i e n t  t o  s u p p o r t  t h e  c o n v i c t i o n s .  T h e  

e v i d e n c e  was t h a t  M s .  G i f f o r d  g o t  i n t o  t h e  t r u c k  v o l u n t a r i l y  a n d  

t h a t  M r .  S o c h o r  k i l l e d  h e r  i n  a f i t  o f  r a g e  when s h e  r e f u s e d  t o  
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h a v e  s e x  w i t h  h i m .  T h i s  e v i d e n c e  d o e s  n o t  make o u t  a case of 

f i r s t  d e g r e e  murde r .  T h e r e  was a l so  no proof of k i d n a p p i n g .  T h e  

s t a t e  f a i l e d  t o  p r o v e  v e n u e ,  and  i t s  e v i d e n c e  g a v e  r i s e  t o  rea- 

s o n a b l e  d o u b t s  a s  t o  M r .  S o c h o r ' s  s a n i t y  a t  t h e  t ime of t h e  o f -  

f e n s e ,  so t h a t  t h e  v e r d i c t s  a re  i l l e g a l .  

The case was t r i e d  p r i n c i p a l l y  on  e v i d e n c e  o f  M r .  S o c h o r ' s  

bad c h a r a c t e r  a n d  Ms. G i f f o r d ' s  good character and o n  unsuppor-  

t e d  o p i n i o n s .  Added t o  t h i s  was t h e  p r o s e c u t i o n ' s  r e l i a n c e  o n  

improper  a r g u m e n t s  and p e r j u r e d  t e s t i m o n y ,  a l l  of which  matters,  

i n d i v i d u a l l y  and  c o l l e c t i v e l y ,  made t h e  t r i a l  u n f a i r .  

T h e  j u r y  i n s t r u c t i o n s  o n  c r u c i a l  i s s u e s  were so i n c o r r e c t  as  

t o  d i m i n i s h  c o n f i d e n c e  i n  t h e  c o r r e c t n e s s  of t h e  v e r d i c t .  

A l t h o u g h  t h e  d e f e n s e  r e l i e d  o n  a v a l i d  d e f e n s e  o f  v o l u n t a r y  

i n t o x i c a t i o n ,  t h e  t r i a l  c o u r t  i n s t r u c t e d  t h e  j u r y  i n c o r r e c t l y  

t h a t  v o l u n t a r y  i n t o x i c a t i o n  was a d e f e n s e  o n l y  t o  premeditated 

murder  and  n o t  t o  f e l o n y  murder  o r  k i d n a p p i n g .  T h e  e v i d e n c e  g a v e  

r i s e  t o  a n  a b s o l u t e  d e f e n s e  t o  k i d n a p p i n g ,  b u t  t h e  t r i a l  c o u r t  

d i d  n o t  i n s t r u c t  t h e  j u r y  o n  t h i s  d e f e n s e .  T h e  e v i d e n c e  g a v e  

r i s e  t o  d o u b t s  w h e t h e r  Ms. G i f f o r d  was k i l l e d  by M r .  S o c h o r ,  y e t  

t h e  t r i a l  c o u r t  r e f u s e d  t o  i n s t r u c t  t h e  j u r y  on  n o n - d e a t h  l e s se r  

o f f e n s e s .  T h e  t r i a l  c o u r t  i n s t r u c t e d  t h e  j u r y  o n  f e l o n y  murder  

t h e o r i e s  n o t  s u p p o r t e d  b y  t h e  e v i d e n c e ,  a n d  g a v e  i n c o m p l e t e  

i n s t r u c t i o n s  o n  e x c u s a b l e  h o m i c i d e  ( a n d  h e n c e  o n  m a n s l a u g h t e r )  

and t h i r d  d e g r e e  murde r .  

On t h e  f ace  o f  t h e  i n d i c t m e n t ,  t h e  s t a t u t e  o f  l i m i t a t i o n s  

barred M r .  S o c h o r ' s  k i d n a p p i n g  a n d  f e l o n y  m u r d e r  c o n v i c t i o n s .  

T h e  case was s u b m i t t e d  t o  t h e  j u r y  o n  a n  u n c h a r g e d  t h e o r y  o f  
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k i d n a p p i n g ,  w h i c h  e f f e c t e d  a n  i l l e g a l  amendment t o  t h e  i n d i c t -  

m e n t  a n d  v i o l a t e d  t h e  s i x t h  amendment  r i g h t  t o  n o t i c e  o f  t h e  

n a t u r e  o f  t h e  c h a r g e s .  S i m i l a r l y ,  s u b m i s s i o n  of t h e  case t o  t h e  

j u r y  o n  f e l o n y  m u r d e r  t h e o r i e s  n o t  c h a r g e d  i n  t h e  i n d i c t m e n t  

v i o l a t e d  t h e  s i x t h  amendment. 

11. P e n a l t y  Issues.  

T h e  p e n a l t y  v e r d i c t  of d e a t h  a n d  t h e  r e s u l t i n g  d e a t h  sen -  

t e n c e  a re  t h e  p r o d u c t  of v i g o r o u s  p r e s e n t a t i o n  a n d  a r g u m e n t  o f  

n o n s t a t u t o r y  a g g r a v a t i n g  circumstances. Hence M r .  S o c h o r '  s d e a t h  

s e n t e n c e  is i l l e g a l .  

T h e  s e n t e n c e  i s  a l s o  i l l e g a l  where  t h e  j u r y  i n s t r u c t i o n s  on 

c r u c i a l  i s s u e s  were i n c o r r e c t  so t h a t  t h e  d e a t h  v e r d i c t  i s  

i l l e g a l .  

T h e  d e a t h  v e r d i c t  i s  a l s o  i m p r o p e r  because  t h e  j u r y  was 

m i s l e d  as t o  t h e  g r a v i t y  of i ts  t a s k .  

The  a g g r a v a t i n g  and m i t i g a t i n g  c i r c u m s t a n c e s  were i m p r o p e r l y  

a p p l i e d .  T h e  e v i d e n c e  d i d  n o t  s u p p o r t  t h e  f e l o n y  m u r d e r ,  

" h e i n o u s ,  a t roc ious  o r  c r u e l , "  and "cold,  c a l c u l a t e d  and  premedi-  

t a t e d "  a g g r a v a t i n g  c i r c u m s t a n c e s  found by t h e  t r i a l  c o u r t  j u d g e .  

T h e  a r g u m e n t  of t h e  prosecutor  m i s l e d  t h e  j u r y  a s  t o  t h e  n a t u r e  

of t h e  s t a t u t o r y  m e n t a l  m i t i g a t i n g  c i r c u m s t a n c e s ,  a n d  t h e  t r i a l  

j u d g e ' s  f i n d i n g s  r e f l e c t  i g n o r a n c e  as  t o  t h e i r  a p p l i c a t i o n .  A l l  

t h i s  n o t w i t h s t a n d i n g  t h a t  t h e  s t a t e ' s  main e v i d e n c e  was t h a t  M r .  

S o c h o r  was b e r s e r k  a t  t h e  t i m e  of t h e  i n c i d e n t .  T h e  t r i a l  court  

a l so  erred by f a i l i n g  t o  g i v e  any  w e i g h t  t o  t h e  u n r e b u t t e d  non-  

s t a t u t o r y  m i t i g a t i n g  e v i d e n c e .  
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T h e  d e a t h  p e n a l t y  i s  d i s p r o p o r t i o n a t e  i n  t h i s  case.  T h e  

s t a t e ' s  e v i d e n c e  w a s  t h a t  M r .  Sochor was i n  a b l i n d  r a g e ,  t h a t  h e  

s e e m e d  t o  b e  p o s s e s s e d  by t h e  d e v i l  a t  t h e  time o f  t h e  i n c i d e n t .  

The  e v i d e n c e  was t h a t  h e  s u f f e r e d  from v i c i o u s  a b u s e  d u r i n g  a n  

i m p o v e r i s h e d  c h i l d h o o d  a n d  was a h a r d  worke r ,  b u t  s u f f e r e d  t h e  

r e s u l t s  of y e a r s  o f  s u b s t a n c e  a b u s e .  T h i s  i s  n o t  a n  a p p r o p r i a t e  

case for  i m p o s i t i o n  of t h e  d e a t h  p e n a l t y .  

F l o r i d a ' s  d e a t h  p e n a l t y  has f a i l e d  t o  meet t h e  r e q u i r e m e n t s  

o f  e v e n h a n d e d ,  n o n a r b i t r a r y  a p p l i c a t i o n  u n d e r  P r o f f i t t  v .  

F l o r i d a ,  428 U . S .  242, 96 S . C t .  2960, 49 L.Ed.2d 9 1 3  ( 1 9 7 6 ) .  T h e  

s t a n d a r d  j u r y  i n s t r u c t i o n s  a r e  c o n s t i t u t i o n a l l y  i n f i r m ,  t h e  

reporters a re  chock  f u l l  o f  cases r e c o r d i n g  t h e  d e r e l i c t i o n s  o f  

a t t o r n e y s  i n  c a p i t a l  cases,  t r i a l  j u d g e s  commit r e v e r s i b l e  error  

w i t h  a s t o n i s h i n g  r e g u l a r i t y ,  a n d  t h e  u s e  o f  t e c h n i c a l  b a r s  t o  

a p p e l l a t e  r e v i e w  has t u r n e d  d e a t h  p e n a l t y  l i t i g a t i o n  i n t o  a maze 

o f  t r a p s  f o r  t h e  unwary. 

T h e  k i d n a p p i n g  s e n t e n c e  i s  i l l e g a l  b e c a u s e  i n  1982 o n e  c o u l d  

n o t  be s e n t e n c e d  f o r  t h e  u n d e r l y i n g  f e l o n y  i n  a f e l o n y  m u r d e r  

case. 
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ARGUMENT 

I .  GUILT ISSUES 

A. SUFFICIENCY OF THE EVIDENCE 

1. F i r s t  Degree Murder 

Gary  Sochor  t e s t i f i e d  t h a t  D e n n i s  and Ms. G i f f o r d  were k i s s -  

i n g  b e f o r e  t h e  t h r e e  o f  them e n t e r e d  A p p e l l a n t ' s  t r u c k .  R314,316. 

A f t e r  d r i v i n g  f o r  f i v e  m i n u t e s ,  t h e y  s t o p p e d  and D e n n i s  e x i t e d  

t h e  t r u c k .  R316-317. The n e x t  t h i n g  G a r y  knew, Ms. G i f f o r d  was 

h o l l e r i n g  f o r  h e l p .  R317.  H e  r a n  a r o u n d  t h e  t r u c k  t o  see t h a t  

Denn i s  had  h e r  h a n d s  p i n n e d  down. R317.  G a r y  d i d  n o t  i n d i c a t e  

t h a t  s h e  was a l i v e  o r  s t r u g g l i n g .  R317.  S h e  was " j u s t  l a y i n g  

t h e r e . "  R317. The  p u p i l s  o f  D e n n i s ' s  e y e s  were r o l l e d  b a c k  a n d  

a l l  t h a t  o n e  c o u l d  see was t h e  w h i t e  of h i s  e y e s .  R 3 1 8 .  H e  

l o o k e d  t o  b e  p o s s e s s e d  by  t h e  d e v i l .  R318. 

I n  t h e  t a p e d  s t a t e m e n t s  M r .  S o c h o r  s a i d  h e  k i s s e d  Ms. 

G i f f o r d  a f e w  times and s t a r t e d  t o  become s t i m u l a t e d .  R499.  H e  

a s k e d  h e r  i f  s h e  w o u l d  c o n s e n t  t o  h a v e  s e x  w i t h  him. R499. She  

s a i d  ' 'no." R499,520. H e  r e p e a t e d  h i s  q u e s t i o n .  R520. She y e l l e d  

a t  h im a n d  h e  g r a b b e d  h e r .  R499,520. She  t h e n  s t a r t e d  s c r e a m i n g  

a n d  h i t t i n g  h im.  R500 ,520 .  H e  p a n i c k e d .  R5O0.l2 H e  began  chok- 

i n g  h e r .  R500. Then s h e  d i d n ' t  move. R500. She  was n o t  b r e a t h -  

i n g .  R 5 0 1 , 5 2 1 .  H e  b e l i e v e d  t h a t  s h e  was d e a d .  R501,521. H e  l a i d  

h e r  down i n  some b u s h e s .  R501.  T h e  b o d y  may h a v e  b e e n  c o v e r e d  

w i t h  a b l a n k e t .  R501. 

l 2  S h e  may h a v e  s c r a t c h e d  h i m ,  b u t  h e  was n o t  s u r e  t h a t  t h i s  
o c c u r r e d .  R500,520. 
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a. P r e m e d i t a t e d  Murder .  

T h e  e v i d e n c e  o n l y  a l l o w s  f o r  c o n j e c t u r e  a s  t o  w h e t h e r  M r .  

Sochor had a p r e m e d i t a t e d  d e s i g n  t o  k i l l .  A p r e m e d i t a t e d  d e s i g n  

t o  k i l l  i s  more t h a n  s i m p l y  a n  i n t e n t  t o  murde r ,  it i s  a f u l l y  

f o r m e d  a n d  c o n s c i o u s  purpose t o  t a k e  human l i f e ,  f o r m e d  u p o n  

r e f l e c t i o n  a n d  d e l i b e r a t i o n ,  e n t e r t a i n e d  i n  t h e  m i n d ,  b o t h  

b e f o r e  a n d  a t  t h e  t i m e  o f  t h e  h o m i c i d e .  McCutchen v .  S t a t e ,  96 

So. 1 5 2  ( F l a .  1 9 5 7 ) .  T h e  l e n g t h  of t i m e  o f  d e l i b e r a t i o n  is  n o t  

p re sc r ibed ,  a f e w  moments r e f l e c t i o n  w i l l  s u f f i c e .  

T h e r e  i s  no  p r e s u m p t i o n  t h a t  murde r  is i n  t h e  f i r s t  d e g r e e .  

R a t h e r ,  t h e r e  i s  a p r e s u m p t i o n  t h a t  a lower d e g r e e  m u r d e r  

o c c u r r e d .  I n  P h i p p e n  v .  S t a t e ,  389 So.2d 9 9 1  ( F l a .  1 9 8 0 ) ,  t h i s  

C o u r t  wrote: 

. . . p r e m e d i t a t i o n ,  l i k e  o t h e r  f a c t u a l  c i rcum-  
s t a n c e s ,  may b e  p r o v e n  by  c i r c u m s t a n t i a l  e v i -  
d e n c e .  Among t h e  c i r c u m s t a n c e s  f r o m  w h i c h  
p r e m e d i t a t i o n  may b e  i n f e r r e d  a re  s u c h  ma t t e r s  
a s  (1) p r e v i o u s  d i f f i c u l t i e s  be tween t h e  par- 
t i e s ,  ( 2 )  t h e  manner i n  which  t h e  h o m i c i d e  was 
commi t t ed ,  and ( 3 )  t h e  n a t u r e  and  manner  of t h e  
wounds i n f l i c t e d .  

389 So.2d a t  993.  I n  t h e  p r e s e n t  case t h e  c i r c u m s t a n c e s  were n o t  

s u f f i c i e n t  t o  p r o v e  a p r e m e d i t a t e d  d e s i g n  by M r .  Sochor  t o  murde r  

G i f f o r d .  For i n s t a n c e ,  p r i o r  t o  t h e  t ime of t h e  f a t a l  f i g h t  

be tween  M s .  G i f f o r d  and  h i m ,  t h e r e  h a d  b e e n  no  e v i d e n c e  of a n y  

d i f f i c u l t i e s  b e t w e e n  them.  Compare P h i p p e n  ( w i t h i n  48 h o u r s  of 

k i l l i n g  d e f e n d a n t  s t a t e d  h e  w a s  g o i n g  t o  k i l l  v i c t i m s ) .  I n  f a c t ,  

M r .  Sochor  and M s .  G i f f o r d  o n l y  m e t  t h a t  n i g h t .  T h e  a c t u a l  k i l l -  

i n g  appeared  t o  b e  i n  a h e a t  o f  p a s s i o n  r a t h e r  t h a n  from a pre- 

m e d i t a t e d  d e s i g n  d u e  t o  pr ior  d i f f i c u l t i e s .  A l s o ,  t h e  m a n n e r  of 
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t h e  k i l l i n g  d u r i n g  a n  a r g u m e n t  i s  more c o n s i s t e n t  w i t h  s e c o n d  

d e g r e e  murder  r a the r  t h a n  a murde r  i n  t h e  f i r s t  d e g r e e .  Compare 

N i b e r t  v .  S t a t e ,  5 0 8  So .2d  1 ( F l a .  1 9 8 7 )  ( v i c t i m  made t o  g e t  on  

k n e e s  a n d  t h e n  f a t a l l y  s t a b b e d ) .  T h e  e v i d e n c e  s i m p l y  d i d  n o t  

show t h a t  M r .  S o c h o r  h a d  a p r e m e d i t a t e d  d e s i g n  t o  e f f e c t  t h e  

d e a t h  of Ms.  G i f f o r d .  

Where  t h e  c i r c u m s t a n t i a l  e v i d e n c e  i s  c o n s i s t e n t  w i t h  t h e  

l a c k  of p r e m e d i t a t i o n ,  a s  a ma t t e r  o f  l a w  t h e  e v i d e n c e  i s  n o t  

c a p a b l e  o f  s u p p o r t i n g  a f i r s t  d e g r e e  m u r d e r  c o n v i c t i o n  o n  t h e  

b a s i s  o f  p r e m e d i t a t i o n .  I n  H a l l  v .  S t a t e ,  403  So.2d 1319  ( F l a .  

1 9 8 1 )  t h i s  C o u r t  wrote: 

A l t h o u g h  i t  is  c l e a r  t h a t  o n e  o f  t h e  men s h o t  
Coburn,  t h e  e v i d e n c e  p r e s e n t e d  i s  n o t  s u f f i -  
c i e n t  t o  p r o v e  p r e m e d i t a t i o n  beyond a r e a s o n -  
a b l e  d o u b t .  Coburn was w e a r i n g  a b u l l e t p r o o f  
v e s t ,  b u t  t h e  s i d e s  o f  t h e  v e s t  were open .  H e  
was s h o t  t h r o u g h  t h e  o p e n i n g  i n  t h e  v e s t  w i t h  
h i s  own g u n  f r o m  a d i s t a n c e ,  a s  o p i n e d  by o n e  
e x p e r t ,  o f  t w o  t o  f i v e  f e e t .  T h e  e v i d e n c e  o f  
t h e  d e f e n d a n t s '  h o m i c i d a l  i n t e n t  is s u b j e c t  t o  
c o n f l i c t i n g  i n t e r p r e t a t i o n s .  One i s  t h a t  H a l l  
o r  R u f f i n  s e i z e d  C o b u r n ' s  gun i n t e n d i n g  t o  k i l l  
h im,  took aim, and f i r e d .  I f  t h i s  were t r u e ,  
t h e n  t h i s  k i l l i n g  was p r e m e d i t a t e d .  T h e r e  a re  
o t h e r  i n t e r p r e t a t i o n s ,  o n e  o f  w h i c h  i s  t h a t  
Coburn s t r u g g l e d  w i t h  o n e  o r  b o t h  of t h e  d e f e n -  
d a n t s  u n t i l  e i t h e r  H a l l  o r  R u f f i n  p u l l e d  t h e  
t r i g g e r  w i t h o u t  i n t e n d i n g  t o  k i l l .  I f  t h i s  
were t r u e ,  t h e n  t h e  k i l l i n g  was n o t  p remedi -  
t a t e d .  

T o  p r o v e  a f a c t  by c i r c u m s t a n t i a l  e v i d e n c e ,  t h e  
c i r c u m s t a n c e s  m u s t  be  i n c o n s i s t e n t  w i t h  a n y  
r e a s o n a b l e  h y p o t h e s i s  o f  i n n o c e n c e .  McArthur 
v. S t a t e ,  3 5 1  So .2d  9 7 2  ( F l a .  1 9 7 7 ) ;  D a v i s  v .  
S t a t e ,  90  S o . 2 d  6 2 9  ( F l a .  1 9 5 6 ) .  W h i l e  t h e  
c i r c u m s t a n t i a l  e v i d e n c e  i n  t h i s  case i s  incon-  
s i s t e n t  w i t h  any  r e a s o n a b l e  h y p o t h e s i s  o f  i nno-  
c e n c e  a s  t o  t h e  h o m i c i d e  of Deputy  Coburn ,  it 
is  n o t  i n c o n s i s t e n t  w i t h  any  r e a s o n a b l e  e x c u l -  
p a t o r y  h y p o t h e s i s  a s  t o  t h e  e x i s t e n c e  o f  pre- 
m e d i t a t i o n .  T h e r e f o r e ,  t h e  e v i d e n c e  i s  i n s u f -  
f i c i e n t  t o  p r o v e  p r e m e d i t a t i o n ,  and t h e  c o n v i c -  
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t i o n  f o r  f i r s t - d e g r e e  murde r  i s  r e v e r s e d .  W e  do 
f i n d ,  however ,  s u f f i c i e n t  e v i d e n c e  t o  s u s t a i n  a 
c o n v i c t i o n  of second  d e g r e e  murde r .  

403  So.2d a t  1320-1321. The  s t a t e ' s  e v i d e n c e  is  c o n s i s t e n t  w i t h  

a l a c k  of p r e m e d i t a t i o n .  K i l l i n g  Ms. G i f f o r d  d u r i n g  a n  a rgumen t  

i s  c o n s i s t e n t  w i t h  a k i l l i n g  i n  a h e a t  of p a s s i o n ,  n o t  w i t h  a 

p l a n n e d  d e s i g n .  T h e  f a c t  t h a t  t h e  k i l l i n g  was by  manual  s t r a n g u -  

l a t i o n  i s  n o t  s u f f i c i e n t  t o  p r o v e  p r e m e d i t a t i o n .  S t a t e  v .  

B i n g h a m ,  7 1 9  P .2d  1 0 9  (Wash. 1 9 8 8 ) . 1 3  I n  f a c t ,  t h e  e v i d e n c e  

t h a t  a weapon was n o t  u s e d ,  o r  o b t a i n e d ,  makes more l i k e l y  a l a c k  

o f  p r e m e d i t a t i o n .  - C f .  P r e s t o n  v .  S t a t e ,  444  S o . 2 d  9 3 9 ,  9 4 4  

( F l a .  1 9 8 4 )  ( " d e l i b e r a t e  u s e  o f  t h i s  type weapon [ k n i f e  o f  f o u r  

or f i v e  i n c h e s  i n  l e n g t h ]  so a s  t o  n e a r l y  d e c a p i t a t e  t h e  v i c t i m  

l3 I n  Bingham, t h e  government  a r g u e d  t h a t  t h e  s t r a n g u l a t i o n  t o o k  
t h r e e  t o  f i v e  m i n u t e s  a n d  t h e r e f o r e  an  o p p o r t u n i t y  f o r  re- 
f l e c t i o n  e x i s t e d  a n d  t h u s  p r e m e d i t a t i o n  e x i s t e d .  T h e  
Washington  Supreme C o u r t  r e j e c t e d  t h i s  a rgumen t :  

... t o  a l l o w  a f i n d i n g  o f  p r e m e d i t a t i o n  o n l y  
b e c a u s e  t h e  ac t  takes  a n  a p p r e c i a b l e  amount o f  t i m e  
o b l i t e r a t e s  t h e  d i s t i n c t i o n  b e t w e e n  f i r s t  a n d  
second  d e g r e e  m u r d e r .  H a v i n g  t h e  o p p o r t u n i t y  t o  
d e l i b e r a t e  is  n o t  e v i d e n c e  t h e  d e f e n d a n t  d i d  d e l i b -  
e ra te .  O t h e r w i s e ,  any  f o r m  o f  k i l l i n g  w h i c h  t o o k  
more t h a n  a moment c o u l d  r e s u l t  i n  a f i n d i n g  o f  
p r e m e d i t a t i o n ,  w i t h o u t  a d d i t i o n a l  e v i d e n c e  s h o w i n g  
r e f l e c t i o n .  Here, n o  e v i d e n c e  was p r e s e n t e d  o f  
d e l i b e r a t i o n  o r  r e f l e c t i o n  before  or  d u r i n g  t h e  
s t r a n g u l a t i o n ,  o n l y  t h e  s t r a n g u l a t i o n .  T h e  oppor- 
t u n i t y  t o  de l ibe ra t e  i s  n o t  s u f f i c i e n t .  

I t  s h o u l d  b e  n o t e d  t h a t  i n  t h e  p r e s e n t  case i n  a d d i t i o n  t o  
showing a l a c k  o f  r e f l e c t i o n  and  d e l i b e r a t i o n ,  t h e  e v i d e n c e  
d i d  n o t  s h o w  t h e  a m o u n t  of t ime  i t  t o o k  t o  e f f e c t  d e a t h .  
However, d u r i n g  t h e  p e n a l t y  p h a s e  D r .  W r i g h t  i n d i c a t e d  t h a t  
d e a t h  b y  s t r a n g u l a t i o n  c o u l d  o c c u r  i n  a s  l i t t l e  a s  t h i r t e e n  
s e c o n d s .  R971. I n  any  e v e n t ,  t h e  e v i d e n c e  p r e s e n t e d  w a s  n o t  
i n c o n s i s t e n t  w i t h  t h e  c h o k i n g  o c c u r r i n g  i n  t h e  hea t  o f  pas- 
s i o n ,  w i t h o u t  r e f l e c t i o n .  
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c l e a r l y  s u p p o r t s  a f i n d i n g  of p r e m e d i t a t i o n " ) ;  Roberts  v .  S t a t e ,  

5 1 0  S o . 2 d  8 8 5  ( F l a .  1 9 8 7 )  ( p r i o r  t o  k i l l i n g  d e f e n d a n t  o b t a i n e d  

a baseba l l  b a t ,  r e t u r n e d ,  and b ludgeoned  v i c t i m  t o  d e a t h ) .  

D u r i n g  t r i a l  t h e  s t a t e  e m p h a s i z e d  M r .  S o c h o r ' s  a c t i o n s  

a f t e r  t h e  c o m m i s s i o n  o f  t h e  o f f e n s e .  R e g a r d l e s s  w h e t h e r  M r .  

S o c h o r ' s  a c t i o n s  a f t e r  t h e  k i l l i n g  i n d i c a t e  t h a t  h e  was c o n -  

s c i o u s  of t h e  f a c t  h e  h a d  commit ted  a homic ide ,  t h e  e v i d e n c e  is  

c o n s i s t e n t  w i t h  a w a r e n e s s  t h a t  h e  c o m m i t t e d  o n l y  a h o m i c i d e  

r a t h e r  t h a n  a murder  i n  t h e  f i r s t  d e g r e e .  A d e f e n d a n t ' s  a c t i o n s  

a f t e r  t h e  k i l l i n g  t o  a v o i d  d e t e c t i o n  and  p u n i s h m e n t  are  n o t  rele- 

v a n t  f o r  t h e  p u r p o s e  o f  showing p r e m e d i t a t i o n  and  d e l i b e r a t i o n ,  

a s  t h e y  o n l y  g o  t o  show t h e  d e f e n d a n t ' s  s t a t e  o f  mind a t  t h e  time 

o f  f l i g h t  a n d  n o t  b e f o r e  or a t  t h e  t i m e  o f  t h e  k i l l i n g .  A u s t i n  

v .  U n i t e d  S ta tes ,  - 382 F.2d 129  ( D . C . C i r .  1 9 6 7 )  ( e v i d e n c e  o f  d r a g -  

g i n g  v i c t i m  t o  r i v e r ,  f l e e i n g ,  and d e n y i n g  crime, a l t h o u g h  s u f f i -  

c i e n t  f o r  s e c o n d  d e g r e e  m u r d e r ,  i n s u f f i c i e n t  f o r  f i r s t  d e g r e e  

p r e m e d i t a t e d  m u r d e r ) ;  W i l s o n  v .  S t a t e ,  493  So.2d 1019 ,  1 0 2 1  ( F l a .  

1 9 8 6 )  ( s t a t e ' s  e v i d e n c e  c o n s i s t e n t  w i t h  d e a t h  r e s u l t i n g  from 

h e a t e d  q u a r r e l  a n d  l a c k  o f  p r e m e d i t a t i o n  e v e n  w h e r e  d e f e n d a n t  

t o l d  p o l i c e  t h a t  a n o t h e r  p e r s o n ,  " a n  i n t r u d e r ,  I' k i l l e d  t h e  

v i c t i m s ) .  The j u r y  c o u l d  o n l y  s p e c u l a t e  t h a t  t h e r e  was a p l a n n e d  

d e s i g n  r a t h e r  t h a n  a k i l l i n g  i n  t h e  h e a t  o f  a n g e r .  T h e  e v i d e n c e  

was i n s u f f i c i e n t  t o  p r o v e  a p r e m e d i t a t e d  d e s i g n  t o  c o m m i t  t h e  

m u r d e r  r a t h e r  t h a n  a c t i o n s  o f  a d e p r a v e d  mind  a c t i n g  w i t h o u t  

p r e m e d i t a t i o n .  
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b. F e l o n y  Murder  

T h e  p r o s e c u t i o n ' s  a l t e r n a t i v e  t h e o r y  was t h a t  t h e  k i l l i n g  

o c c u r r e d  d u r i n g  t h e  commission of k i d n a p p i n g  o r  attempted s e x u a l  

b a t t e r y ,  so t h a t  M r .  S o c h o r  was g u i l t y  o f  f i r s t  d e g r e e  f e l o n y  

murder .  

K idnapp ing  c o n s i s t s  o f  a b d u c t i n g  o r  c o n f i n i n g  a n o t h e r  p e r s o n  

a g a i n s t  h i s  o r  h e r  w i l l  w i t h  t h e  i n t e n t  t o  h o l d  f o r  r a n s o m ,  com- 

m i t  a f e l o n y ,  o r  i n f l i c t  b o d i l y  h a r m  o r  t e r r o r i z e .  5 787.02,  

-- F l a .  S t a t .  ( 1 9 8 1 ) .  I t  d o e s  n o t  e x i s t  i f  t h e  c o n f i n e m e n t  is inti- 

d e n t a l  t o  t h e  c o m m i s s i o n  o f  a n o t h e r  crime. F a i s o n  v .  S t a t e ,  426 

S o . 2 d  9 6 3  ( F l a .  1 9 8 3 ) .  Here t h e  c o n f i n e m e n t ,  i f  a n y ,  o f  M s .  

G i f f o r d  was i n c i d e n t a l  t o  t h e  k i l l i n g .  

T h e  s t a t e ' s  e v i d e n c e  d e m o n s t r a t e d  t h a t  M s .  G i f f o r d  e n t e r e d  

t h e  t r u c k  v o l u n t a r i l y .  R 3 1 6 , 4 9 8 . 1 4  I n  d e n y i n g  t h e  m o t i o n  f o r  

judgment  of a c q u i t t a l  t h e  t r i a l  c o u r t  n o t e d  t h a t  s h e  was i n  t h e  

t r u c k  o n  h e r  own v o l i t i o n ,  " b u t  t h e n  t h e r e  came a p o i n t  when s h e  

was n o t  t h e r e  w i l l i n g l y .  " R821. T h i s  i n t e r e s t i n g  c o n j e c t u r e  i s  

c o n t r a r y  t o  t h e  s t a t e ' s  e v i d e n c e .  E x c e p t  for t h e  t i m e  t h a t  M r .  

S o c h o r  c h o k e d  M s .  G i f f o r d ,  t h e r e  i s  n o  e v i d e n c e  t h a t  s h e  was 

b e i n g  c o n f i n e d  a g a i n s t  h e r  w i l l .  

T h e  i n s t a n t  s i t u a t i o n  i s  v i r t u a l l y  i d e n t i c a l  t o  t h a t  i n  

H r i n d i c h  v .  S t a t e ,  427 So.2d 212 ( F l a .  5 t h  DCA 1 9 8 3 )  w h e r e i n  t h e  

v i c t i m  v o l u n t a r i l y  e n t e r e d  t h e  d e f e n d a n t ' s  a u t o m o b i l e .  T h e r e  was 

no  e v i d e n c e  t h a t  s h e  was c o n f i n e d  or a t t e m p t e d  t o  l e a v e  u n t i l  t h e  

p o i n t  s h e  was c o n f i n e d  d u r i n g  a n  a t tempted s e x u a l  b a t t e r y .  T h u s ,  

l4  A p p e l l a n t  a n d  G i f f o r d  were k i s s i n g  i m m e d i a t e l y  before t h e y  
e n t e r e d  t h e  t r u c k .  R314,316. 
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t h e  c o u r t  h e l d  t h a t  t h e r e  was no  k i d n a p p i n g .  S e e  a l so  J e n k i n s  v .  

S t a t e ,  4 3 3  S o . 2 d  6 0 3  ( F l a .  1st DCA 1 9 8 3 )  ( k i d n a p p i n g  c o n v i c t i o n  

improper w h e r e  v i c t i m  m u r d e r e d  i m m e d i a t e l y  u p o n  c o n f i n e m e n t  

s i n c e  c o n f i n e m e n t  was i n c o n s e q u e n t i a l  t o  t h e  c o m m i s s i o n  o f  

f u r t h e r  c r i m i n a l  a c t s ) .  

F i n a l l y ,  t h e  e v i d e n c e  d i d  n o t  e s t a b l i s h  a n  attempted s e x u a l  

b a t t e r y .  The  e v i d e n c e  was t h a t  M r .  S o c h o r  a s k e d  M s .  G i f f o r d  i f  

t h e y  were g o i n g  t o  h a v e  s e x  a n d  s h e  s a i d ,  "no." T h i s  r e f l e c t s  

o n l y  a r e j e c t i o n  of c o n s e n s u a l  s e x .  T h u s ,  a f e l o n y  murder  c o n v i c -  

i o n  c a n n o t  s t a n d  w i t h  a t tempted s e x u a l  b a t t e r y  as  t h e  u n d e r l y i n g  

f e l o n y .  T h e  e v i d e n c e  was i n s u f f i c i e n t  f o r  a f i r s t  d e g r e e  murde r  

c o n v i c t i o n  u n d e r  e i t h e r  t h e  t h e o r y  of p r e m e d i t a t i o n  o r  o f  f e l o n y  

murder .  

A c o n v i c t i o n  based  upon i n s u f f i c i e n t  e v i d e n c e  i s  a d e n i a l  of 

d u e  p rocess .  J a c k s o n  v .  V i r g i n i a ,  443  U.S. 307,  99 S .C t .  2781, 

6 1  L.Ed.2d 560 ( 1 9 7 9 ) .  C o n s e q u e n t l y ,  t h e  c o n v i c t i o n  and  s e n t e n c e  

for murder  i n  t h e  f i r s t  d e g r e e  must  b e  v a c a t e d .  

c. Corpus delicti 

A d m i s s i o n s  o r  c o n f e s s i o n s  a r e  n o t  a d m i s s i b l e  u n t i l  t h e  

c o r p u s  d e l i c t i  o f  t h e  crime is p r o v e n  i n d e p e n d e n t l y  o f  t h e  c o n -  

f e s s i o n . 1 5  E.g .  J e f f e r s o n  v .  S t a t e ,  128  So.2d 1 3 2  ( F l a .  1 9 6 1 ) .  

T h e  e l e m e n t s  of t h e  co rpus  d e l i c t i  i n  a h o m i c i d e  case are:  

(1) t h e  f a c t  o f  d e a t h ;  ( 2 )  t h e  i d e n t i f y  of t h e  d e c e d e n t :  a n d  ( 3 )  

l5 T h e  s u f f i c i e n c y  of t h e  e v i d e n c e  o f  c o r p u s  d e l i c t i  must  be 
r e v i e w e d  e v e n  when n o t  r a i s e d  b y  t h e  d e f e n s e .  Dawson v .  
S t a t e ,  139  So.2d 408 ,  412 ( F l a .  1 9 6 2 ) .  See also P e n t e c o s t  v .  
S t a t e ,  1 4  FLW 3 1 9  ( F l a .  J u n e  29, 1 9 8 9 )  ( s u f f i c i e n c y  of e v i -  
d e n c e  r e v i e w e d  e v e n  t h o u g h  n o t  r a i s e d ) .  
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t h e  c r i m i n a l  a g e n c y  of a n o t h e r  p e r s o n  a s  a c a u s e  o f  d e a t h .  

J e f f e r s o n .  T h e  i s s u e  a t  hand is  t h e  s u f f i c i e n c y  o f  e v i d e n c e  t o  

e s t a b l i s h  t h e  f a c t  o f  d e a t h  and  d e a t h  by c r i m i n a l  agency .  

I n  t h e  p r e s e n t  c a se  t h e  s t a t e  w h o l l y  f a i l e d  t o  show t h a t  

P a t r i c i a  G i f f o r d  was, or is, i n  f a c t  d e a d .  Gary  Sochor  t e s t i f i e d  

t h a t  t h e  l a s t  t i m e  h e  s a w  M s .  G i f f o r d  s h e  w a s  o u t s i d e  t h e  t r u c k ,  

h a d  b e e n  h o l l e r i n g ,  a n d  D e n n i s  had h e r  down on  t h e  g round .  Soon 

a f t e r  t h i s  t i m e  Gary and  Denn i s  l e f t  i n  t h e  t r u c k .  N o  m e n t i o n  was 

made t h a t  M s .  G i f f o r d  was dead  or e v e n  i n j u r e d .  I n  o ther  words ,  

t h e  e v i d e n c e  i s  l a c k i n g  t h a t  G i f f o r d  was or  i s  d e a d ,  o r  t h a t  h e r  

d e a t h  o c c u r r e d  by t h e  c r i m i n a l  a g e n c y  o f  a n o t h e r .  C o n s e q u e n t l y ,  

i t  was error t o  allow t h e  c o n f e s s i o n  i n  e v i d e n c e ,  a n d  t h e  c o n -  

v i c t i o n s  and s e n t e n c e s  must  b e  r e v e r s e d .  

2 .  Kidnappinq 

A s  a l r e a d y  n o t e d ,  t h e  s t a t e  f a i l e d  t o  p r o v e  t h a t  a k idnap-  

p i n g  o c c u r r e d .  The  s t a t e  a l so  f a i l e d  t o  p r o v e  a c o r p u s  d e l i c t i  

o f  k i d n a p p i n g  i n d e p e n d e n t l y  of M r .  S o c h o r ' s  s t a t e m e n t s  -- i n  i t s  

s e n t e n c i n g  o r d e r  t h e  t r i a l  c o u r t  r e l i e d  e n t i r e l y  o n  M r .  S o c h o r ' s  

s t a t e m e n t s  i n  f i n d i n g  p r o o f  o f  i n t e n t  fo r  k i d n a p p i n g .  R1233. Of 

c o u r s e  e v e n  w i t h  t h e  s t a t e m e n t s  t he re  was no  proof of k i d n a p p i n g .  

Hence,  M r .  S o c h o r ' s  c o n v i c t i o n  and s e n t e n c e  f o r  k i d n a p p i n g  s h o u l d  

b e  r e v e r s e d  a n d  t h e  t r i a l  c o u r t  s h o u l d  be d i r e c t e d  t o  e n t e r  a 

judgment  of a c q u i t t a l  on  t h a t  charge. 

3. Venue 

T h e  s t a t e ' s  p r o o f  o f  venue  was as  f o l l o w s :  

Q. A p p r o x i m a t e l y  how f a r  d i d  you g o ,  Gary? 

A. I t  seemed a b o u t  a p p r o x i m a t e l y  f i v e  m i n u t e s  
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Q. You were s t i l l  i n  Broward  Coun ty ,  F l o r i d a  
though :  is  t h a t  correct?  

A .  F i v e  m i n u t e s .  I a m  n o t  s u r e  what  you know 
where t h e  c o u n t y l i n e  [s ic]  is. 

315.  

A r t i c l e  1, s e c t i o n  1 6  of o u r  C o n s t i t u t i o n  g u a r a n t e e s  t o  t h e  

c u s e d  t h e  r i g h t  t o  be t r i e d  i n  t h e  crime w h e r e  t h e  crime was 

c o m m i t t e d . 1 6  W h e r e  t h e  s t a t e  f a i l s  t o  meet a s t a t e  l a w  b u r d e n  

t o  p r o v e  v e n u e ,  a r e s u l t i n g  c o n v i c t i o n  v i o l a t e s  d u e  process .  

J o n e s  v.  R u s s e l l ,  299 F.  Supp . 970 ( E . D .  Tenn.  1 9 6 9 ) .  Where t h e  

e v i d e n c e  does  n o t  c o n t a i n  p r o o f  of venue ,  t h e  r e s u l t i n g  c o n v i c -  

t i o n  m u s t  be r e v e r s e d  and  t h e  d e f e n d a n t  d i s c h a r g e d .  S e e  P e n n i c k  

v .  S t a t e ,  4 5 3  S o . 2 d  5 4 2  ( F l a .  3 r d  DCA 1 9 8 4 ) .  Compare t h e  f a c t s  

- 

a t  ba r  w i t h  t h o s e  i n  C r i t t e n d o n  v .  S t a t e ,  338 So.2d 1 0 8 8  ( F l a .  

1st DCA 1 9 7 6 )  and  B a r c l a y  v .  S t a t e ,  343 So.2d 1266  ( F l a .  1 9 7 7 ) .  

4. Sanity 

Where  t h e  e v i d e n c e  g i v e s  r i s e  t o  a r e a s o n a b l e  d o u b t  as  t o  

t h e  d e f e n d a n t ' s  s a n i t y  a t  t h e  t i m e  of t h e  o f f e n s e ,  t h e  s t a t e  h a s  

t h e  b u r d e n  o f  p r o v i n g  s a n i t y  beyond a r e a s o n a b l e  d o u b t .  Yohn v .  

S t a t e ,  4 7 6  S o . 2 d  1 2 3  ( F l a .  1 9 8 5 ) .  I n  J o h n s o n  V .  S t a t e ,  57 F l a .  

18 ,  49 So. 40 ( 1 9 0 9 ) ,  t h i s  C o u r t  wrote: 

A l l  p e r s o n s  are p resumed  t o  b e  s a n e :  a n d  when 
i n s a n i t y  a t  t h e  t ime of c o m m i t t i n g  a n  a l l e g e d  
o f f e n s e  i s  re l ied  on a s  d e f e n s e ,  a n d  t h e  e v i -  
d e n c e  f o r  t h e  s t a t e  d o e s  n o t  r a i se  a r e a s o n a b l e  
d o u b t  a s  t o  t h e  s a n i t y  o f  t h e  d e f e n d a n t  when 
t h e  o f f e n s e  was committed, it is  incumbent  upon 
t h e  d e f e n d a n t  t o  s u b m i t  e v i d e n c e  s u f f i c i e n t  t o  

M r .  S o c h o r  a l s o  c o n t e n d s  t h a t  t h e  v e n u e  p r o v i s i o n  o f  t h e  
See S t a t e  v .  s i x t h  amendment  a p p l i e s  t o  t h e  s t a t e s .  

V a l e n t i n e ,  506  S . W .  2d 406 ,  410 (Mo. 1 9 7 4 ) .  But  see Cook v .  
Moril l ,  783  F.2d 593  ( 5 t h  C i r .  1 9 8 6 ) .  

-- 
-- 
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r a i s e  a r e a s o n a b l e  d o u b t  o f  h i s  g u i l t .  I f  s u c h  
d o u b t  i s  r a i s e d  by t h e  e v i d e n c e ,  t h e  d e f e n d a n t  
s h o u l d  be a c q u i t t e d .  

Where  t h e  e v i d e n c e  c a n n o t  s u s t a i n  a c o n v i c t i o n  f o r  t h e  

o f f e n s e  c h a r g e d  a t  t h e  close of t h e  s t a t e ' s  case,  t h e  t r i a l  c o u r t  

mus t  r e d u c e  t h e  o f f e n s e  c h a r g e d  or e n t e r  a judgment  o f  a c q u i t t a l .  

S t a t e  v.  P e n n i n g t o n ,  534 So.2d 393  ( F l a .  1 9 8 8 ) .  Where i t s  w i t n e s s  

makes o u t  a d e f e n s e ,  t h e  s t a t e  i s  bound  by  t h a t  t e s t i m o n y .  

D . J . G .  v .  S t a t e ,  524 So.2d 1024  ( F l a .  1st DCA 1 9 8 7 ) .  

I n  t h e  s t a t e ' s  case i n  c h i e f ,  t h e  o n l y  e y e w i t n e s s ,  G a r y  

S o c h o r ,  t e s t i f i e d  t h a t  D e n n i s  was b e r s e r k  a t  t h e  t ime of t h e  

i n c i d e n t .  T h i s  was c o r r o b o r a t e d  by  D e n n i s ' s  S t a t e m e n t s .  T h e  

s t a t e  i s  b o u n d  b y  t h e  t e s t i m o n y  o f  G a r y ,  w h i c h  cor robora ted  

D e n n i s ' s  s t a t e m e n t s .  Hence,  t h e  s t a t e ' s  e v i d e n c e  g a v e  r ise t o  a 

r e a s o n a b l e  d o u b t  a s  t o  D e n n i s ' s  s a n i t y  a t  t h e  t ime o f  t h e  

o f f e n s e ,  a n d  t h e  e v i d e n c e  c o u l d  n o t  s u p p o r t  t h e  g u i l t y  v e r d i c t s .  

I t  is  conceded  t h a t  t r i a l  c o u n s e l  d i d  n o t  f i l e  a n o t i c e  of 

i n t e n t  t o  r e l y  o n  i n s a n i t y  a s  a d e f e n s e  u n d e r  r u l e  3 . 2 1 6 ( b )  

F l o r i d a  R u l e s  of C r i m i n a l  P r o c e d u r e .  The  f a i l u r e  t o  f i l e  s u c h  a 

n o t i c e ,  h o w e v e r ,  s e r v e s  o n l y  t o  bar  t h e  p r e s e n t a t i o n  of d e f e n s e  

e v i d e n c e  of i n s a n i t y .  Here, i t  was t h e  s t a t e ' s  e v i d e n c e  which  

g a v e  r ise t o  a r e a s o n a b l e  d o u b t  as t o  M r .  S o c h o r ' s  s a n i t y .  

B.  U N F A I R N E S S  OF THE GUILT PHASE OF T H E  T R I A L .  

A s  a l r e a d y  n o t e d ,  t h e  p r o s e c u t o r ' s  case was weak. Why t h e n  

d i d  t h e  j u r y  unan imous ly  c o n v i c t  M r .  S o c h o r  as  c h a r g e d ?  L a r g e l y  

b e c a u s e  h e  was t r i e d  o n  h i s  bad c h a r a c t e r  r a t h e r  t h a n  o n  t h e  

f a c t s  o f  t h e  case.  T h e  t r i a l  was u n f a i r  b e c a u s e  t h e  j u r y  was 
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d i v e r t e d  f rom i t s  t a s k  of d e c i d i n g  t h e  case o n  i t s  merits. T h e  

c o n v i c t i o n s  v i o l a t e  t h e  r i g h t s  t o  d u e  process, t o  j u r y  t r i a l ,  and  

t o  n o n a r b i t r a r y  a p p l i c a t i o n  of t h e  d e a t h  p e n a l t y  u n d e r  a r t i c l e  1, 

s e c t i o n s  9 ,  1 6 ,  1 7 ,  a n d  2 2  o f  t h e  s t a t e  c o n s t i t u t i o n  a n d  t h e  

f i f t h ,  s i x t h ,  e i g h t h  a n d  f o u r t e e n t h  a m e n d m e n t s  t o  t h e  f e d e r a l  

c o n s t i t u t i o n .  

T h i s  C o u r t  f a c e s  t w o  obstacles i n  r e v i e w i n g  t h e  f a i r n e s s  o f  

t h e  t r i a l :  f i r s t ,  t h e  g e n e r a l  a b s e n c e  of o b j e c t i o n s  b y  d e f e n s e  

c o u n s e l ;  a n d  s e c o n d ,  some damaging e v i d e n c e  came from w i t n e s s e s  

p r e s e n t e d  by t h e  a t t o r n e y  t h a t  t h e  c o u r t  had a p p o i n t e d  t o  repre-  

s e n t  M r .  S o c h o r .  M r .  S o c h o r  a r g u e s  t h a t  use o f  these l e g a l  t e c h -  

n i c a l i t i e s  t o  upho ld  what  o c c u r r e d  h e r e  would be u n j u s t .  

T h e  con temporaneous  o b j e c t i o n  r u l e .  S e c t i o n  90 .104 ,  F l o r i d a  

S t a t u t e s  p r o v i d e s :  

Rulings  on evidence.--  

(1) A c o u r t  may pred ica te  error, s e t  as ide  or 
r e v e r s e  a judgment ,  o r  g r a n t  a new t r i a l  o n  t h e  
b a s i s  of  a d m i t t e d  o r  e x c l u d e d  e v i d e n c e  when a 
s u b s t a n t i a l  r i g h t  of t h e  p a r t y  i s  a d v e r s e l y  
a f f e c t e d  and;  

( a )  When t h e  r u l i n g  is  o n e  a d m i t t i n g  e v i d e n c e ,  
a t i m e l y  o b j e c t i o n  or m o t i o n  t o  s t r i k e  a p p e a r s  
o n  t h e  r e c o r d ,  s t a t i n g  t h e  s p e c i f i c  g r o u n d  of 
o b j e c t i o n  i f  t h e  s p e c i f i c  g round  was n o t  appar- 
e n t  from t h e  c o n t e x t ;  o r  

( b )  When t h e  r u l i n g  is  o n e  e x c l u d i n g  e v i d e n c e ,  
t h e  s u b s t a n c e  o f  t h e  e v i d e n c e  was made known t o  
t h e  c o u r t  by o f f e r  o f  proof o r  was a p p a r e n t  
from t h e  c o n t e x t  w i t h i n  w h i c h  t h e  q u e s t i o n s  
were a s k e d .  

( 2 )  I n  cases  t r i e d  b y  a j u r y ,  a c o u r t  s h a l l  
c o n d u c t  p r o c e e d i n g s ,  t o  t h e  maximum e x t e n t  
p r a c t i c a b l e ,  i n  s u c h  a m a n n e r  a s  t o  p r e v e n t  
i n a d m i s s i b l e  e v i d e n c e  from b e i n g  s u g g e s t e d  t o  
t h e  j u r y  by any  means.  
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( 3 )  N o t h i n g  i n  t h i s  s e c t i o n  s h a l l  p r e c l u d e  a 
c o u r t  f rom t a k i n g  n o t i c e  o f  f u n d a m e n t a l  e r r o r s  
a f f e c t i n g  s u b s t a n t i a l  r i g h t s ,  e v e n  t h o u g h  s u c h  
errors were n o t  b r o u g h t  t o  t h e  a t t e n t i o n  o f  t h e  
t r i a l  j u d g e .  

T h i s  s t a t u t e  i s  i n  c o n f o r m a n c e  w i t h  t h e  g e n e r a l  p r i n c i p l e  t h a t  

appe l la te  r e v i e w  be p r e d i c a t e d  o n  a con temporaneous  o b j e c t i o n  i n  

t h e  t r i a l  c o u r t ,  u n l e s s  f u n d a m e n t a l  error h a s  o c c u r r e d .  

M r .  S o c h o r  c o n t e n d s  f i r s t  t h a t  t h e  t r i a l  was so u n f a i r  t h a t  

f u n d a m e n t a l  e r r o r  o c c u r r e d  a n d  s e c o n d  t h a t  t h e  con temporaneous  

o b j e c t i o n  r u l e  h a s  l e s s  force i n  c a p i t a l  l i t i g a t i o n .  

A s  t o  t h e  f i r s t  a r g u m e n t ,  h e  r e l i e s  o n  P a i t  v .  S t a t e ,  1 1 2  

S o . 2 d  380  ( F l a .  1 9 5 9 )  for  t h e  g e n e r a l  p r i n c i p l e  t h a t  f u n d a m e n t a l  

error o c c u r s  where t h e r e  is  a rgumen t  o r  e v i d e n c e  p r e s e n t e d  t h a t  

i s  so  p r e j u d i c i a l  t o  t h e  r i g h t s  o f  t h e  a c c u s e d  t h a t  n e i t h e r  

r e b u k e  n o r  r e t r a c t i o n  c a n  e r a d i c a t e  i t ,17 T h e  t r i a l  a t  b a r  

c o n t a i n s  a n  i n s i n u a t i o n  t h a t  M r .  S o c h o r  had p o i s o n e d  M s .  H a r v i l l e  

a s  p a r t  of a c l e v e r  s c h e m e  t o  i s o l a t e  and k i l l  Ms. G i f f o r d ,  an 

a s s e r t i o n  t h a t  t h e  p r o s e c u t i o n  c o n s i d e r e d  M r .  Sochor  a n o t h e r  T e d  

Bundy or  G e r a l d  S c h a e f e r  who " k i l l e d  a whole  bunch o f  g i r l s , "  a n  

a s s e r t i o n  o f  a c a p t a i n  of t h e  S h e r i f f ' s  O f f i c e  a s  t o  h i s  a g e n c y ' s  

b e l i e f  t h a t  D e n n i s  and Gary  S o c h o r  " a b d u c t e d ,  raped and murde red"  

M s .  G i f f o r d  c o n t r a r y  t o  t h e  t e s t i m o n y  of t h e  s t a t e ' s  e y e w i t n e s s ,  

r e p e a t e d  r e f e r e n c e s  t o  p r io r  rapes and o t h e r  bad ac t s  commit ted  

by Mr. S o c h o r ,  and  p r o s e c u t o r i a l  a rgumen t  d e n i g r a t i n g  t h e  c o n s e -  

q u e n c e s  of t h e  j u r y ' s  v e r d i c t .  Any o n e  of these  matters  would be 

l7 I n  i t s  most p u n g e n t  f o r m ,  t h e  r u l e  i s  t h a t  " i f  you t h r o w  a 
skunk  i n t o  t h e  j u r y  box,  you c a n ' t  i n s t r u c t  t h e  j u r y  n o t  t o  
sme l l  i t . "  Dunn v .  U n i t e d  S t a t e s ,  307  F . 2 d  8 8 3 , - 8 8 6  ( 5 t h  
C i r .  1 9 6 2 ) .  
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so damaging a s  t o  c o n s t i t u t e  f u n d a m e n t a l  error .  T a k i n g  them a s  a 

who le ,  o n e  wonders  t h a t  t h e  j u r y  d i d  n o t  l y n c h  M r .  S o c h o r  o n  t h e  

spo t ,  r e g a r d l e s s  of t h e  l a c k  o f  p r o o f  o f  t h e  o f f e n s e  c h a r g e d .  

A s  t o  t h e  second  i s sue ,  M r .  S o c h o r  r e l i e s  o n  t h e  p r i n c i p l e  

t h a t  t h e  t r i a l  j u d g e ' s  r o l e  i s  n o t  e n t i r e l y  t h a t  of a p a s s i v e  

o b s e r v e r  o f  t h e  t r i a l .  S e c t i o n  9 0 . 1 0 4 ( 2 )  a n d  t h e  C o n s t i t u t i o n  

impose o n  t h e  j u d g e  t h e  a f f i r m a t i v e  d u t y  t o  e n s u r e  t h a t  t h e  

a c c u s e d  r e c e i v e  a f a i r  t r i a l  on  t h e  meri ts  o f  t h e  case. S t a n d a r d  

6 - 1 . 1  ( a )  o f  t h e  ABA S t a n d a r d s  f o r  C r i m i n a l  J u s t i c e  p r o v i d e s  t h a t  

t h e  t r i a l  j u d g e  h a s  " t h e  o b l i g a t i o n  o f  r a i s i n g  o n  h i s  o r  h e r  

i n i t i a t i v e ,  a t  a l l  a p p r o p r i a t e  t imes  a n d  i n  a n  a p p r o p r i a t e  

manner ,  mat ters  which may s i g n i f i c a n t l y  promote a j u s t  d e t e r m i n a -  

t i o n  of t h e  t r i a l . "  The c o m m e n t a r y  t o  t h i s  S t a n d a r d  n o t e s  t h a t  

" i t  i s  a p p r o p r i a t e  f o r  t h e  t r i a l  j u d g e  f r o m  t i m e  t o  t i m e  t o  

i n t e r v e n e  i n  t h e  c o n d u c t  of a case." 

T h e  C o n s t i t u t i o n  imposes a h i g h e r  s t a n d a r d  i n  cap i t a l  cases. 

The  g e n e r a l  d o c t r i n e  t h a t  w a i v e r  c a n  b e  i n f e r r e d  from a s i l e n t  

record sometimes d o e s  n o t  a p p l y  i n  c a p i t a l  ca ses ,  so t h a t  t h e  

t r i a l  c o u r t  h a s  a n  a f f i r m a t i v e  d u t y  t o  a c t  t o  e n s u r e  a f a i r  

t r i a l .  See,  e .g . ,  J o n e s  v .  S t a t e ,  484 So.2d 577 ( F l a .  1 9 8 6 )  ( i n  

a c a p i t a l  case,  t h e  c o u r t  m u s t  o b t a i n  a p e r s o n a l  w a i v e r  from t h e  

d e f e n d a n t  of t h e  r i g h t  t o  i n s t r u c t i o n  o n  l esser  i n c l u d e d  

o f f e n s e s ) ,  and  E l l e d g e  v .  S t a t e ,  346 So.2d 998  ( F l a .  1 9 7 7 )  ( con-  

t e m p o r a n e o u s  o b j e c t i o n  r u l e  d o e s  n o t  a p p l y  t o  p r e s e n t a t i o n  of 

nons  t a t u  t o r y  a g g r a v a t i n g  c i r c u m s t a n c e s  be  c a u s e  o f  I' spec i a 1 scope 

of r e v i e w  by t h i s  C o u r t  i n  d e a t h  cases") .  T h i s  p r i n c i p l e  d e r i v e s  

i n  p a r t  f r o m  t h e  d o c t r i n e  s e t  o u t  i n ,  e.g., P r o f f i t t  v .  

- 

- 
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Wainwr igh t ,  - 685 F.2d 1 2 2 7 ,  1253  ( 1 1 t h  C i r .  1 9 8 2 ) ,  t h a t  t h e  e i g h t h  

amendment  r e q u i r e s  g r e a t  r e l i a b i l i t y  i n  f a c t  f i n d i n g .  Many, i f  

n o t  most,  s t a t e s  h a v e  r e l a x e d  p r e s e r v a t i o n  r e q u i r e m e n t s  i n  

c a p i t a l  cases.  - S e e  4 1  C.J .S . ,  Homicide S414,  n .  23-28. Accord- 

i n g l y ,  t h e  e i g h t h  amendment and  F l o r i d a ' s  c a p i t a l  r e v i e w  s t a t u t e  

r e q u i r e  t h e  r e l a x a t i o n  of t h e  s t r i c t  r e q u i r e m e n t s  of t h e  c o n t e m -  

p o r a n e o u s  o b j e c t i o n  r u l e  i n  c a p i t a l  cases where t h e r e  is  a sub- 

s t a n t i a l  l i k e l i h o o d  t h a t  improper comment s  a n d  e v i d e n c e  h a v e  

d i v e r t e d  t h e  j u r y  f rom c o n s i d e r a t i o n  o f  t h e  meri ts  o f  t h e  case. 

E v i d e n c e  f rom d e f e n s e  w i t n e s s e s .  As h a s  a l r e a d y  been  n o t e d ,  

some d a m a g i n g  e v i d e n c e  came f rom d e f e n s e  w i t n e s s e s .  M r .  S o c h o r  

a r g u e s  f i r s t  t h a t  e v e n  w i t h o u t  t h e  t e s t i m o n y  p r e s e n t e d  by  t h e  

d e f e n s e ,  t h e  improper p r o s e c u t i o n  e v i d e n c e  and  a rgumen t  was s u c h  

as  t o  r e q u i r e  a new t r i a l ;  s e c o n d ,  t h a t  t h e  p r o s e c u t o r ' s  c ross -  

e x a m i n a t i o n  a n d  a r g u m e n t  e x a c e r b a t e d  t h e  i l l  e f f e c t s  o f  t h e  

d e f e n s e  t e s t i m o n y  t o  s u c h  a n  e x t e n t  a s  t o  r e q u i r e  a new t r i a l ;  

a n d  t h i r d ,  t h a t  t h e  t r i a l  c o u r t  f a i l e d  i n  i t s  d u t y  t o  v i n d i c a t e  

h i s  r i g h t  t o  a f a i r  t r i a l .  

Some e l a b o r a t i o n  is  r e q u i r e d  a s  t o  t h i s  t h i r d  a rgument .  I n  

F i t z g e r a l d  v .  E s t e l l e ,  505  F.2d 1334 ( 5 t h  C i r .  1 9 7 4 ) ,  t h e  c o u r t  

n o t e d  t h a t  t h e  t r i a l  c o u r t  h a s  a n  a f f i r m a t i v e  d u t y  u n d e r  t h e  Due 

Process C l a u s e  t o  i n t e r v e n e  t o  a s s u r e  t h a t  t h e  a c c u s e d  r e c e i v e  a 

f a i r  t r i a l .  T h i s  c o n s t i t u t i o n a l  p r i n c i p l e  h a s  c o n t i n u i n g  v i t a l -  

i t y .  See U.S. v .  Malekzadeh ,  855  F.2d 1492  ( 1 1 t h  C i r .  1 9 8 8 ) .  A t  

b a r ,  t h e  t r i a l  c o u r t  s h o u l d  h a v e  a c t e d  when d e f e n s e  c o u n s e l  

p r e s e n t e d  i n c o m p e t e n t  and immaterial e v i d e n c e  t h a t  d i r e c t l y  a n d  

a d v e r s e l y  a f f e c t e d  M r .  S o c h o r ' s  r i g h t  t o  a f a i r  t r i a l .  
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1. Comments o n  Fac t s  O u t s i d e  t h e  E v i d e n c e  

I n  h i s  a r g u m e n t  t o  t h e  j u r y  t h e  p r o s e c u t o r  a r g u e d  f a c t s  n o t  

b r o u g h t  o u t  i n  e v i d e n c e .  D u r i n g  c l o s i n g  a r g u m e n t  h e  a s s e r t e d  

r e p e a t e d l y  t h a t  M r .  Sochor had  d r a g g e d  Ms. G i f f o r d  o u t  of t h e  

t r u c k .  The  f o l l o w i n g  i s  a n  example :  

... Gary t o l d  y o u  t h e r e  was a s t r u g g l e  b e c a u s e  
P a t t y  t r i e d  t o  g e t  him t o  h e l p  and p l e a d e d  f o r  
h i m  t o  h e l p ,  a n d  t h a t  man d r a g g e d  h e r  o u t  of 
t h e  p i c k - u p ,  d r a g g e d  h e r  o u t ,  so  t h e r e  was a 
s t r u g g l e  i n  t h e r e .  . . t h e  e v i d e n c e  d o e s n ' t  t e l l  
you how b r u t a l l y  s h e  was b e a t e n ,  a n d  how s h e  
w a s  m u r d e r e d ,  and i f  s h e  was r a p e d  or n o t ,  b u t  
w e  know t h a t  he  had  t o  f o r c e  h i m s e l f ,  a n d  t h i s  
i s  w h a t  t h i s  case i s  a l l  a b o u t ,  l a d i e s  a n d  
g e n t l e m e n .  

I t  shows how c h e a p  l i f e  is ,  how c h e a p  i t  r e a l l y  
i s  t h a t  t h a t  man c o u l d  d r a g  o u t  some e i g h t e e n  
y e a r  o l d  g i r l  a n d  t a k e  h e r  t o  t h e  back  of t h e  
t r u c k  i n  some abandoned  r o a d  t o  r ape  h e r ,  a n d  
h e  h a d  a u d a c i t y  t o  t h i n k  t h a t  h e  c o u l d  l e a v e  
F o r t  L a u d e r d a l e . .  . 

R915-917.18 

S i m i l a r l y ,  t h e  p r o s e c u t o r  i n s i n u a t e d  i n  h i s  o p e n i n g  s t a t e -  

ment  t h a t  M s .  H a r v i l l e  had been  d r u g g e d .  R22. I t  i s  r e v e r s i b l e  

e r ror  for  t h e  p r o s e c u t o r  t o  comment o n  matters u n s u p p o r t e d  by t h e  

e v i d e n c e .  Huff v .  S t a t e ,  437 So.2d 1087  (F la .  1 9 8 3 ) .  

M r .  Sochor was o n  t r i a l  for  k i d n a p p i n g  and  for  f e l o n y  murde r  

( w i t h  k i d n a p p i n g  a s  t h e  u n d e r l y i n g  f e l o n y ) .  P a r t  of t h e  o f f e n s e  

o f  k i d n a p p i n g  i n c l u d e s  t h e  a b d u c t i o n  of a n o t h e r  a g a i n s t  h i s  w i l l .  

I n  c l o s i n g  a r g u m e n t  t h e  p r o s e c u t o r  s t a t e d  f i v e  t imes t h a t  M r .  

Sochor f o r c i b l y  d r a g g e d  Ms. G i f f o r d  from t h e  t r u c k .  R 847,  913 ,  

~~ ~ 

l8 T h e  p r o s e c u t o r ' s  r e m a r k s  were s u f f i c i e n t l y  c o n v i n c i n g  t o  
p e r s u a d e  t h e  t r i a l  c o u r t  j u d g e  t h a t  M r .  S o c h o r  h a d  d r a g g e d  
M s .  G i f f o r d  from t h e  t r u c k  n o t w i t h s t a n d i n g  t h e  l a c k  of e v i -  
d e n c e .  See p a r a g r a p h  2 o f  t h e  s e n t e n c i n g  o r d e r  a t  R1232. 
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9 1 5 ,  9 1 7 ,  918 .  T h e r e  was no e v i d e n c e  t o  s u p p o r t  t h i s  a s s e r t i o n .  

The  v i o l a t i o n  of t h e  r u l e  t h a t  a rgument  of c o u n s e l  b e  c h a n n e l e d  

b y  t h e  e v i d e n c e  p r o d u c e d  a t  t r i a l  was e g r e g i o u s  and  f u n d a m e n t a l  

where  i t  went t o  t h e  h e a r t  of t h e  i s s u e  a t  t r i a l  -- w h e t h e r  there  

w a s  a k i d n a p p i n g .  As t h i s  C o u r t  n o t e d  i n  Washington  v .  S t a t e ,  86 

F l a .  5 3 3 ,  9 8  So. 605 ( 1 9 2 3 ) ,  a new t r i a l  s h o u l d  be g r a n t e d  where  

t h e  p r o s e c u t o r  a t tempts  t o  i n f l u e n c e  t h e  j u r y  b y  a s t a t e m e n t  o f  

f a c t s  n o t  s u p p o r t e d  by t h e  r e c o r d .  

2 .  O p i n i o n s  of Government W i t n e s s e s .  

T h e  p r o s e c u t o r  p r e s e n t e d  e x t e n s i v e  t e s t i m o n y  from C a p t a i n  

S c h l e i n  t h a t  h e  a n d  D e t e c t i v e  L a u r i a  d i s b e l i e v e d  M r .  S o c h o r ' s  

s t a t e m e n t s ,  and  were c o n v i n c e d  of M r .  S o c h o r ' s  g u i l t .  

Q How l o n g  was t h a t  s t a t e m e n t ?  

A A p p r o x i m a t e l y  t w e n t y  o r  t w e n t y - f i v e  m i n u t e s  
a s  I r e m e m b e r .  I t  was c l e a r  t o  P a u l  a n d  I 
[ s i c ] ,  a f t e r  w e  l e f t  G e o r g i a ,  t h a t  h e  w a s n ' t  
t e l l i n g  u s  t h e  w h o l e  s t o r y .  I t  w a s  a b e g i n -  
n i n g ,  b u t  c l e a r l y ,  t h e r e  was a l o t  h e  w a s  ho ld -  
i n g  back .  

R4 9 2- 9 3 .  

Q (By  M r .  H a n c o c k )  N O W ,  why d i d  y o u  t a k e  
a n o t h e r  s t a t e m e n t  f rom Denn i s  Sochor? 

A B e c a u s e  f r a n k l y ,  I w a s n ' t  c o n v i n c e d  h e  was 
t e l l i n g  m e  t h a t  whole t r u t h ,  and  i n  s i t u a t i o n s  
l i k e  t h i s ,  a s  t h e  t r u t h  b e g i n s  t o  emerge ,  you 
c a n  sometimes l e a r n  more a b o u t  i t ,  a s  t h e  d a y s  
p a s s .  I n  t h i s  p a r t i c u l a r  case, t h o u g h ,  w e  were 
s a t i s f i e d  t h a t  t h i s  w a s n ' t  t h e  whole story.  

13510. 

Q N o w ,  you i n d i c a t e d  t h a t ,  when M r .  R i c h  a s k e d  
you a b o u t  him coming c l e a n ,  why d i d n ' t  you f ee l  
he  w a s n ' t  coming c l e a n  w i t h  you? 
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A I b a s i c a l l y ,  a f t e r  examin ing  t h e  case,  f e e l  
w e  know p r e t t y  much what  happened ,  and  w e  d o n ' t  
b e l i e v e  t o  t h i s  d a y  t h a t  h e  h a s  a d m i t t e d  com- 
p l e t e l y  what  happened  f o r  a v a r i e t y  of r e a s o n s .  

Q What were t h o s e  r e a s o n s ?  

A W e l l ,  i n  my e x p e r i e n c e ,  i t ' s  v e r y  d i f f i c u l t  
f o r  s o m e o n e  w h o ' s  c o m m i t t e d  a m u r d e r  i n  many 
ca ses  t o  a d m i t ,  number  o n e ,  t o  t h e  p o l i c e .  
T h a t ' s  o b v i o u s l y  d i f f i c u l t ,  b u t  s u b c o n s c i o u s l y ,  
i t ' s  i m p o r t a n t  t o  come o u t  w i t h  a v e r s i o n  t h a t  
y o u  c a n  l i v e  w i t h ,  w i t h  a c e r t a i n  a m o u n t  o f  
p r i d e .  I n  t h i s  p a r t i c u l a r  case, a s  I s i t  h e r e ,  
I b e l i e v e  t h e  g i r l  w a s  a b d u c t e d ,  r a p e d ,  a n d  
murdered  o u t  i n  a remote a r e a .  T o  a d m i t  t o  a 
r a p e  a n d  m u r d e r  i s  much more v i a l  [ s i c ]  t h a n  
s i m p l y  a d m i t t i n g  t h a t  s h e  was c h o k e d  w h i l e  
r e s i s t i n g  h i s  a d v a n c e s ,  a lmost  a c c i d e n t a l l y ,  
a n d  I t h i n k  i t ' s  i m p o r t a n t  i n  D e n n i s '  case ,  
s i n c e  h e  i s  so e m o t i o n a l ,  t o  a d m i t  a v e r s i o n  
t h a t  h e  c a n  l i v e  w i t h ,  a n d  t h a t ' s  e x a c t l y  t h e  
way w e  see  i t .  T h e r e  i s  n o  d o u b t  i n  o u r  mind 
t h a t  b o t h  h e  a n d  G a r y  were p r e s e n t ,  t h a t  s h e  
was r a p e d  and murdered .  

R560-61. 

T h e  p r o s e c u t o r  a l s o  p r e s e n t e d  t e s t i m o n y  f r o m  D e t e c t i v e  

L a u r i a  as  t o  h i s  o p i n i o n  of G a r y ' s  s i n c e r i t y .  R442-43. 

T h e  o p i n i o n  of a w i t n e s s  as  t o  t h e  g u i l t  of t h e  a c c u s e d  is  

n o t  a d m i s s i b l e .  E.g. G i b b s  v.  S t a t e ,  1 9 3  So.2d 460 ,  463 ( F l a .  2d 

D C A  1 9 6 7 )  ( w i t n e s s ' s  s t a t e m e n t s  t h a t  d e f e n d a n t  murde red  v i c t i m ) .  

Such t e s t i m o n y  s h o u l d  be s t r i c k e n  by t h e  c o u r t  o n  i t s  own mot ion .  

- I d .  T e s t i m o n y  t h a t  t h e  police or p r o s e c u t o r s  a re  o f  t h e  o p i n i o n  

b a s e d  o n  i n v e s t i g a t i o n s  a n d  d i s c u s s i o n s  t h a t  t h e  a c c u s e d  i s  

g u i l t y  i s  f u n d a m e n t a l  e r ro r .  S e e  P a i t  v .  S t a t e ,  1 1 2  So.2d 380 ,  

384-389 ( F l a .  1 9 5 9 )  ( n o t  appropr ia te  t o  g i v e  t h e  j u r y  t h e  b e n e f i t  

o f  j u d g m e n t  o f  t h e  s t a t e  a t t o r n e y ' s  o f f i c e ) .  See a l so  Ryan v.  

S t a t e ,  4 5 7  S o . 2 d  1 0 8 4 ,  1 0 9 0  ( F l a .  4 t h  DCA 1 9 8 4 )  ( a rgumen t  t h a t  

l a w  e n f o r c e m e n t  o f f i c e r s  b e l i e v e  d e f e n d a n t  i s  g u i l t y ) .  
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T e s t i m o n y  a n d  o p i n i o n s  f r o m  p o l i c e  o f f i c e r s  c a r r y  a g r e a t  

amount o f  w e i g h t  w i t h  a j u r y .  S e e  P e r e z  v. S t a t e ,  3 7 1  So.2d 714 ,  

7 1 7  ( F l a .  3d DCA 1 9 7 9 )  ( p o l i c e  o f f i c e r s  a re  g e n e r a l l y  " r e g a r d e d  

-- 

by t h e  j u r y  a s  d i s i n t e r e s t e d  a n d  t h e r e f o r e  h i g h l y  c r e d i b l e . .  . 
[ t h u s ]  t h e  d a n g e r  o f  i m p r o p e r l y  i n f l u e n c i n g  t h e  j u r y  becomes 

p a r t i c u l a r l y  g r a v e " ) .  See a l so  U n i t e d  S t a t e s  v .  Bass, 593  F.2d 

7 4 9 ,  7 5 5  ( 5 t h  C i r .  1 9 7 9 )  ( a s s e r t i o n  o f  p e r s o n a l  b e l i e f  t h a t  

d e f e n d a n t  is  g u i l t y  a l so  impl ies  t h a t  a s s e r t i o n  i s  based on  know- 

l e d g e  a n d  e x p e r i e n c e  n o t  s h a r e d  b y  j u r y ) .  I n  t h i s  case among 

t h e  key  i s s u e s  t o  be d e c i d e d  b y  t h e  j u r y  were w h e t h e r  t h e  k i l -  

l i n g  was p r e m e d i t a t e d  o r  o c c u r r e d  d u r i n g  a k i d n a p p i n g  or rape. 

C a p t a i n  S c h l e i n ' s  t e s t i m o n y  t h a t  t h e r e  was "no  d o u b t  i n  o u r  mind" 

t h a t  a n  a b d u c t i o n ,  r a p e ,  a n d  m u r d e r  o c c u r r e d  w o u l d  c e r t a i n l y  

i n f l u e n c e  t h e  j u r y .  S c h l e i n ' s  s t a t e m e n t  is  p a r t i c u l a r l y  i n a p p r o -  

p r i a t e  when h e  had no proof or e v i d e n c e  t o  j u s t i f y  t h e  o p i n i o n .  

3 .  A n o t h e r  Ted Bundy 

M r .  S o c h o r  was a l s o  d e n i e d  a f a i r  t r i a l  where  t h e  j u r y  was 

made aware t h a t  t h e  p r o s e c u t o r ' s  o f f i c e  c o n s i d e r e d  h i m  a n o t h e r  

Ted Bundy or Gerald S c h a e f e r  who k i l l e d  a "whole bunch of g i r l s . "  

D e f e n s e  w i t n e s s  G e n e v i e v e  H a r d w i c h  t e s t i f i e d  o n  c ross -  

e x a m i n a t i o n  r e g a r d i n g  w h a t  a n  i n v e s t i g a t o r  f r o m  t h e  s t a t e  

a t t o r n e y ' s  o f f i ce ,  David L. P a t t e r s o n ,  t o l d  h e r  a b o u t  M r .  Sochor: 

Q [ A s s i s t a n t  S t a t e  A t t o r n e y ] :  I f  you need  t o  
e x p l a i n ,  f e e l  free. 

A [Ms. Hardwich l :  Okay, y e s ,  s i r ,  h e  d i d ,  b u t  
h e  t o l d  m e  t h a t  Denn i s  was a n o t h e r  Ted Bundy. 

Q Well, see, I d i d n ' t  a s k  t h a t .  
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A S e e ,  h e  s h o u l d n ' t  h a v e  s a i d  t h i n g s ,  n a s t y  
t h i n g s  l i k e  t h a t  h e  d i d n ' t  know t h a t  w a s n ' t  
t r u e .  I d i d n ' t  e v e n  know who T e d  Bundy was. 
They s a id  someth ing  l i k e  Schae fe r  ( p h o n e t i c ) ,  
w h e r e  I ' m  f r o m ,  M a r t i n  C o u n t y ,  a t i n y  t o w n ,  
which  S c h a e f e r  w a s  a p o l i c e  o f f i c e r  i n  W i l t o n  
Manors,  a d e p u t y  t h a t  was k i l l i n g  a whole  bunch 
of g i r l s ,  so someone t o l d  m e  t h a t  Ted Bundy was 
a n o t h e r  o n e  t h a t  k i l l e d  a whole bunch o f  g i r l s  
f rom h e r e .  

R786-787.  T h e  p r e j u d i c e  f r o m  t e s t i m o n y ,  t h a t  an  i n v e s t i g a t o r  

from t h e  s t a t e  a t t o r n e y ' s  o f f i c e  b e l i e v e d  M r .  Sochor  h a d  " k i l l e d  

a whole  bunch of g i r l s "  as  Ted Bundy d i d ,  i s  o b v i o u s .  

A r e m a r k a b l y  s i m i l a r  s i t u a t i o n  a rose  i n  People v .  Kel ley,  

3 7 0  N.W.2d 3 2 1  ( M i c h .  A p p .  1 9 8 5 ) .  T h e r e  t h e  d e f e n d a n t  was o n  

t r i a l  f o r  t h e  c h a r g e  o f  s e x u a l l y  a s s a u l t i n g  a young b o y .  D u r i n g  

t h e  t r i a l  a n  i m p l i e d  c o m p a r i s o n  b e t w e e n  t h e  d e f e n d a n t  and J o h n  

Wayne Gacey was made. On appeal t h e  s t a t e  a r g u e d  t h a t  t h e  refer- 

e n c e  d i d  n o t  d e p r i v e  t h e  d e f e n d a n t  of a f a i r  t r i a l .  T h e  a p p e l -  

l a t e  c o u r t  d i s a g r e e d :  

. . . s t a n d i n g  a l o n e ,  t h e  p r o s e c u t o r ' s  r e f e r e n c e  
t o  J o h n  Wayne Gacey, t h e  C h i c a q o  man who mur- 
d e r e d  more t h a n  a few b o y s  a f t e ;  p e r p e t r a t i n g  
homosexual  a s s a u l t s ,  c l e a r l y  i s  p r e j u d i c i a l  and  
improper. 

370 N.W.2d a t  322 (emphasis a d d e d ) .  
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A t  b a r  t h e  j u r y ' s  k n o w l e d g e  t h a t  a n  i n v e s t i g a t o r  f rom t h e  

s t a t e  a t t o r n e y ' s  o f f i c e  compared M r .  S o c h o r  t o  T e d  Bundy d e n i e d  

M r .  Sochor a f a i r  t r i a l .  l9 T h i s  improper e v i d e n c e  c r e a t e d  a 

r e a l  c h a n c e  t h a t  t h e  j u r y  would a c t  o n  t h a t  p a s s i o n  r a t h e r  t h a n  

r e a s o n  i n  e v a l u a t i n g  t h e  e v i d e n c e .  

4 .  O t h e r  Improper Arguments  

T h e  p r o s e c u t o r  began  h i s  c l o s i n g  a rgumen t  by a s s e r t i n g  t h a t  

t h i s  would be t h e  o n l y  t i m e  t h e  s t a t e  c o u l d  t r y  M r .  Sochor :  

* * * I t h i n k  most i m p o r t a n t l y ,  I s h o u l d  t h a n k  
each o n e  of you f o r  p r e s i d i n g  o n  t h i s  case  a s  
b e i n g  j u r o r s  because i t ' s  a n  e x t r e m e l y  impor- 
t a n t  case  b e c a u s e  t h i s  i s  t h e  o n l y  t i m e  t h e  
s t a t e  h a s  t o  t r y  M r .  S o c h o r  f o r  t h i s  s e n s e l e s s  
a n d  h e a r t l e s s  and a t r o c i o u s  crime t h a t  h e  com- 
m i t t e d  a g a i n s t  P a t t y  . . . 

R831-32 ( e m p h a s i s  s u p p l i e d ) .  S i m i l a r  comments a b o u t  t h e  j u r y ' s  

h e i g h t e n e d  r e s p o n s i b i l i t y  t o  t h e  s t a t e  b e c a u s e  of t h e  s t a t e ' s  

i n a b i l i t y  t o  a p p e a l  was h e l d  t o  b e  f u n d a m e n t a l  error  i n  P a i t  v .  

S t a t e ,  1 1 2  So.2d 380  ( F l a .  1 9 5 9 ) .  

T h e  p r e j u d i c e  t o  M r .  Sochor was f u r t h e r  e x a c e r b a t e d  when t h e  

p r o s e c u t o r  d e n i g r a t e d  t h e  r o l e  of t h e  j u r y  b y  a r g u i n g  t h a t  t h e  

g i v i n g  of i n s t r u c t i o n s  o n  lesser o f f e n s e s  was a mere f o r m a l i t y 2 0  

and t h a t  i f  c o n v i c t e d  M r .  Sochor  would m e r e l y  f a c e  t h e  p o s s i b i l -  

i t y  o f  a t w e n t y - f i v e  year s e n t e n c e :  

~~ 

I t  is  a l so  p r e j u d i c i a l  t o  t h e  d e f e n d a n t  f o r  t h e  j u r y  t o  l e a r n  
o f  t h e  b e l i e f s  of t h e  s t a t e  a t t o r n e y ' s  o f f i c e  a s  t o  h i s  
a l l e g e d  c h a r a c t e r .  - See P a i t  v S t a t e ,  1 1 2  So.2d 380 384-385 
( F l a .  1 9 5 9 )  and  Ryan v .  S t a t e ,  457 So.2d 1084 ,  1090  ( F l a .  4 t h  
DCA 1 9 8 4 ) .  

2 o  Such a r g u m e n t s  were d i s a p p r o v e d  i n  Cooper v .  S t a t e ,  413 So.2d 
1244  ( F l a .  1st DCA 1 9 8 2 ) .  
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N O W ,  t h e  J u d g e ,  b y  l a w ,  i s  r e q u i r e d  t o  
i n s t r u c t  o n  some l e s s o r s .  H e  i s  g o i n g  t o  
d o  t h a t .  T h e y  d o n ' t  a p p l y  i n  t h i s  case .  
T h i s  i s  p r e m e d i t a t e d  f i r s t  d e g r e e  m u r d e r .  
H e  i s  a l s o  g o i n g  t o  t e l l  y o u  t h a t  i f  y o u  
a r e  c o n v i c t e d  o f  f i r s t  d e g r e e  m u r d e r ,  
t h e r e ' s  a m a n d a t o r y  t w e n t y - f i v e  y e a r s  t h a t  
you  h a v e  t o  s e r v e .  B i g  d e a l .  I f  you  d o  
t h e  crime, you have  t o  d o  t h e  t i m e .  

R917. T h i s  t y p e  of d e n i g r a t i o n  of t h e  j u r y ' s  r e s p o n s i b i l i t y ,  

w h i l e  a r g u i n g  t h a t  t h e  s t a t e  had  b u t  o n e  o p p o r t u n i t y  t o  t r y  M r .  

S o c h o r ,  e f f e c t i v e l y  d e n i e d  h im of d u e  process and a f a i r  t r i a l .  

5 .  

I n  

t h e  case 

R31-32. 

T h e  

Sochor. 

O t h e r  E v i d e n c e  o f  M r .  S o c h o r ' s  Bad C h a r a c t e r ,  a n d  
M s .  G i f f o r d ' s  Good C h a r a c t e r ,  B e a u t y ,  and Fami ly .  

h i s  o p e n i n g  s t a t e m e n t ,  t h e  p r o s e c u t o r  b e g a n  t o  t r y  

on  M r .  Sochor's charac te r :  

You w i l l  l e a r n  t h e n  t h e r e  w a s  a n a t i o n w i d e  
s e a r c h  f o r  D e n n i s  Sochor ,  who was known 
down he re  a s  D e n n i s  G r a n t .  T h e  p o l i c e  
t a l k e d  t o  a f e w  people  down h e r e  t h a t  knew 
h i m .  You w i l l  l e a r n  t h a t  i n  f a c t  h e  h a d  
t o l d  people  t h a t  h e  was a b o r n  a g a i n  C h r i s -  
t i a n ,  a n d  t h a t  h e  w o u l d  condemn peop le  t h a t  
d r a n k ,  condemn people  t h a t  smoke ,  y e t  h e  
d r a n k ,  a n d  y e t  h e  smoked,  a n d  y o u  w i l l  h e a r  
t h a t  h e  h a d  a g r e a t  d i s l i k e ,  e v e n  t o  t h e  
p o i n t  o f  h a t r e d  f o r  women, a n d  t h a t  h e  
t h o u g h t  women were l e s s  t h a n  men. 

s t a t e ' s  w i t n e s s e s  c o u l d  n o t  s a y  e n o u g h  bad a b o u t  M r .  

M s .  Berman d i d  n o t  l i k e  h i s  l o o k s  a n d  t h o u g h t  h e  

w o u l d  b e  a problem f o r  M s .  G i f f o r d .  R39-40. Oscar  Z i e l  

t e s t i f i e d  t h a t  M r .  S o c h o r  s t o l e  h i s  t r u c k .  R243.  D e t e c t i v e  

Ward t e s t i f i e d  t h a t  t h e  p o l i c e  l o o k e d  f o r  M r .  S o c h o r  i n  

p l a c e s  f r e q u e n t e d  by  t r a n s i e n t s .  R252.  Randy Eckman t e s t i -  

f i e d  t h a t  M r .  S o c h o r  u s e d  t h e  f a l s e  name " D e n n i s  G r a n t . "  

R255.  S u s a n  Campbell  t e s t i f i e d  t h a t  h e  made h e r  n e r v o u s .  
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R303. G a r y  S o c h o r  t e s t i f i e d  a b o u t  p r i o r  a c t s  o f  v i o l e n c e  

c o m m i t t e d  by  D e n n i s ,  R317-18,  a n d  h i s  f e a r  o f  D e n n i s .  

R327-28.  D e t e c t i v e  L a u r i a  t e s t i f i e d  t o  M r .  S o c h o r ' s  u s e  o f  

t h e  a l i a s  " J o h n  McGloff  i n . "  R408.  C a p t a i n  S c h l e i n  t e s t i f i e d  

t h a t  M r .  Sochor  s a i d  he had "p rob lems  w i t h  g i r l s . "  R460. 

T h e  f i r s t  t a p e d  s t a t e m e n t  p l a y e d  by  t h e  c a p t a i n  f o r  t h e  

j u r y  c o n t a i n e d  r e p e a t e d  r e f e r e n c e s  t o  p r i o r  a c t s  o f  v i o l e n c e  

a g a i n s t  women: "when a g i r l  s a y s  n o , "  M r .  S o c h o r  l o s e s  c o n -  

t r o l ,  R474;  " i n  t h e  p a s t ,  when i t ' s  h a p p e n e d "  h e  f e l t  g u i l t ,  

R475;  i n  t h e  m o r n i n g  h e  was a f r a i d  b e c a u s e  " t h e  n i g h t  b e f o r e  

was o n e  o f  t h o s e  n i g h t s , "  R476;  " t h e r e ' s  a p o s s i b i l i t y  t h a t  

s o m e t h i n g  h a p p e n e d ,  t h a t  h a d  h a p p e n e d  p r e v i o u s l y  o t h e r  

t imes . . . .  [ t l h a t  I m i g h t  of [ s i c ]  f o r c e d  m y s e l f  o n  a n o t h e r  

woman," R476;  " Q : . . . . w h a t  d i d  you  t h i n k  h a d  h a p p e n e d ?  A :  I 

h a d  c o m m i t t e d  a n o t h e r  rape  p o s s i b l y ,  p r o b a b l y , "  R477;  "Q 

... w h a t  d o  you  t h i n k  you d i d  t o  t h a t  g i r l ,  a s  you  s i t  h e r e  

r i g h t  now t a l k i n g  t o  me? A :  T h a t  I r a p e d  h e r ,  a n o t h e r  

g i r l , "  R477;  " Q :  Okay.  Why d o  you d o  t h a t  k i n d  o f  t h i n g ?  

Why d o  you  t h i n k  t h a t  you  d o  t h i s  k i n d  o f  t h i n g ,  t h a t  you  

a t t a c k  t h e s e  g i r l s ?  What c a u s e s  i t ?  A :  I o n l y  w i s h  I knew. 

C a u s e  i f  I knew, i t  wou ld  n e v e r  h a p p e n .  I -- I d o n ' t ,  I 

d o n ' t  know. I know I f e e l  t e r r i b l e  a n d  i n n h e r h u r t  [ s i c ]  when 

t h e y  h a v e  h a p p e n e d , "  R481; "Q Have you  f e l t  t h e  u r g e s  s i n c e  

t h i s  N e w  Y e a r ' s  Eve i n  F o r t  L a u d e r d a l e  w i t h  t h i s  g i r l ?  A :  * 

Y e s . "  I_ I d .  See g e n e r a l l y  R481-86. W e  h a v e  a l r e a d y  n o t e d  
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C a p t a i n  S c h l e i n ' s  r e p e a t e d  a s s e r t i o n s  t h a t  h e  f e l t  t h a t  M r .  

Sochor  l i e d  t o  him, and  h i s  c o l l e a g u e s '  b e l i e f  i n  M r .  S o c h o r ' s  

g u i l t .  

O v e r  d e f e n s e  c o u n s e l ' s  o b j e c t i o n ,  t h e  p r o s e c u t o r  p r e s e n t e d  

t e s t i m o n y  f r o m  P a u l  J o n e s  a b o u t  M r .  S o c h o r ' s  a t t i t u d e  a b o u t  a 

k i l l i n g 2 1 :  " H e  s a i d  i t  d i d n ' t  b o t h e r  him a t  a l l .  H e  s a i d  t h a t  

d e a t h  was d e a t h ,  l i f e  is  l i f e ,  when y o u r  [ s i c ]  g o n e ,  y o u r  [ s i c ]  

gone . "  R565-66. H e  t e s t i f i e d  t h a t  M r .  S o c h o r  t h r e a t e n e d  t o  k i l l  

him i f  h e  t o l d  anyone  a b o u t  t h e  c o n v e r s a t i o n .  R566.  A l t h o u g h  

t h e  t r i a l  c o u r t  had p r e v i o u s l y  s u s t a i n e d  a n  o b j e c t i o n  and a d v i s e d  

t h e  p r o s e c u t o r  t o  s t a y  away from t h e  a r e a  o f  i n q u i r y ,  R261-64 

( s u s t a i n i n g  d e f e n s e  o b j e c t i o n  t o  q u e s t i o n  a b o u t  M r .  S o c h o r ' s  

a t t i t u d e  t o w a r d s  women), t h e  p r o s e c u t o r  f e l t  emboldened t o  p u r s u e  

t h e  mat te r  a g a i n ,  a n d  e l i c i t e d  t e s t i m o n y  from M r .  J o n e s  t h a t  t o  

M r .  Sochor  "women were more o r  less a s e x u a l  t oo l ,  n o t h i n g  more." 

R566. M r .  Hickey  t e s t i f i e d  t h a t  M r .  Sochor  was t r y i n g  t o  c o n c o c t  

a d e f e n s e ,  R578,  t h a t  M r .  Sochor was t r y i n g  t o  p r e v e n t  G a r y ' s  

t e s t i m o n y ,  R582, and  t h a t  M r .  Sochor w a s  making i t  " p r e t t y  r o u g h  

f o r  M r .  Keen i n  j a i l .  R618. 

21 " A  k i l l i n g "  b e c a u s e  a s  d e f e n s e  c o u n s e l  p o i n t e d  o u t ,  M r .  
J o n e s ' s  t e s t i m o n y  c o u l d  b e  t a k e n  a s  r e f e r r i n g  t o  a s e p a r a t e  
h o m i c i d e .  R443-49. The  t r i a l  c o u r t  was u n t r o u b l e d  t h a t  t h e  
j u r y  c o u l d  t a k e  M r .  J o n e s ' s  t e s t i m o n y  t o  mean t h a t  M r .  S o c h o r  
was a s e r i a l  k i l l e r .  R447 ( " T h a t ' s  g o i n g  t o  be y o u r  problem, 
I g u e s s . .  . . ' I ) .  
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D r .  C a s t i l l o ,  t h e  " r e b u t t a l "  w i t n e s s ,  t e s t i f i e d  t h a t  M r .  

Sochor t e rmed  t h e  f i r s t  g i r l  w i t h  whom h e  h a d  s e x  " a  b i t c h ,  a 

d o g , "  R794-95 ,  t h a t  M r .  S o c h o r  h a d  " s e l e c t i v e  a m n e s i a , "  R798, 

t h a t  h e  was a n t i - s o c i a l  a n d  l a c k e d  e m p a t h y ,  R799,  a n d  t h a t  h e  

c a l l e d  t h e  o f f i c e r  who a r r e s t e d  him a n  a s s h o l e .  R 8 1 1 .  

T h u s ,  f r o m  t h e  o u t s e t  o f  t h e  t r i a l  t h e  p r o s e c u t o r  d i l i -  

g e n t l y  s o u g h t  t o  o b t a i n  a c o n v i c t i o n  founded  more o n  t h e  d e f e n -  

d a n t ' s  c h a r a c t e r  t h a n  o n  t h e  s l i m  f a c t s  o f  t h e  case.  Our  l a w  

f o r b i d s  s u c h  t a c t i c s .  S e c t i o n  90.404,  F l o r i d a  S t a t u t e s  and t h e  

Due Process C l a u s e  f o r b i d  t h e  u s e  o f  improper c h a r a c t e r  e v i d e n c e  

t o  o b t a i n  a c o n v i c t i o n . 2 2  T h e  e i g h t h  amendment  requires y e t  a 

h i g h e r  s t a n d a r d  o f  r e l i a b i l i t y  i n  f a c t - f i n d i n g  i n  c a p i t a l  ca ses .  

M r .  Sochor's c o n v i c t i o n s  v i o l a t e  these  p r o t e c t i o n s .  

Compounding t h e  p r e j u d i c e  f rom t h e  p r o s e c u t i o n ' s  p r e s e n t a -  

t i o n  was e v i d e n c e  f r o m  t h e  d e f e n s e  w i t n e s s e s .  I n  r e v i e w i n g  

t h e i r  t e s t i m o n y ,  i t  i s  w o r t h w h i l e  t o  r e c a l l  t h a t  a c o n v i c t i o n  

" a f t e r  a t r i a l  t h a t  i s  f u n d a m e n t a l l y  u n f a i r ,  w h a t e v e r  t h e  c a u s e  

of s u c h  u n f a i r n e s s ,  v i o l a t e s  F o u r t e e n t h  Amendment d u e  process .  'I 

F i t z g e r a l d  v .  E s t e l l e ,  505  F.2d 1334 ,  13367 ( 5 t h  C i r .  1 9 7 4 ) .  

T h e  f i r s t  d e f e n s e  w i t n e s s ,  D r .  Z a g e r ,  w h i l e  n o t  r e spond-  

i n g  t o  a n y  p a r t i c u l a r  q u e s t i o n  f r o m  d e f e n s e  c o u n s e l , 2 3  t es t i -  

f i e d  o n  d i r e c t  e x a m i n a t i o n  a b o u t  a n t i - s o c i a l  b e h a v i o r ,  i n c l u -  

d i n g  t h e f t ,  by  M r .  S o c h o r  a s  a c h i l d .  R653-54.  I n  r e s p o n s e  

22 Of c o u r s e  t h e  s t a t e  g a v e  no  n o t i c e  o f  i t s  i n t e n t  t o  r e l y  o n  
e v i d e n c e  o f  o ther  c r i m i n a l  o f f e n s e s  a s  r e q u i r e d  b y  s e c t i o n  
9 0 . 4 0 4 ( b ) .  R448. 

2 3  D e f e n s e  c o u n s e l  h a d  n e v e r  m e t  D r .  Zager b e f o r e  t h e  l a t t e r  
took t h e  s t a n d .  R659. 
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t o  t h e  q u e s t i o n ,  " w h a t ' s  B a k e r  A c t ,  Doctor?" ,  Z a g e r  g a v e  h i s  

o p i n i o n  of M r .  S o c h o r  " t h a t  c r i m i n a l l y ,  h e  c a n  b e  e x t r e m e l y  

d a n g e r o u s  t o  t h e  p u b l i c  i n  v i e w  o f  my o b s e r v a t i o n s  a n d  p s y -  

c h i a t r i c  e x a m i n a t i o n . "  R657-58. 

A l t h o u g h  t h e  n o n r e s p o n s i v e  t e s t i m o n y  of D r .  Zager  on  d i r e c t  

e x a m i n a t i o n  h u r t  somewhat, t h e  prosecutor 's  c r o s s - e x a m i n a t i o n  o f  

h i m  e m p h a s i z e d  t h a t  D r .  Z a g e r  knew many t e r r i b l e  secrets a b o u t  

M r .  Sochor  which h e  would n o t  s p e c i f i c a l l y  m e n t i o n .  R663 ("Q: 

D i d  y o u  know a n y  o t h e r  f a c t s  of t h i s  case? A :  I know o t h e r  

f a c t s  w i t h  r e g a r d  t o  o t h e r  l e g a l  h i s t o r y  o f  t h i s  g e n t l e m a n . " ) ;  

R665 ( T h e  p r o b a b l e  cause a f f i d a v i t  ment ioned  " o t h e r  l e g a l  issues 

t h a t  t h i s  g e n t l e m a n  was i n v o l v e d  i n  a t  t h a t  t i m e . . . .  Q: What d o  

you  mean by  l e g a l  h i s t o r y ?  A :  I n  terms o f  whe the r  t h e r e  were 

any  o t h e r  l e g a l  d i f f i c u l t i e s ,  c r i m i n a l  o r  c i v i l . " ) ;  R675 ( ' ' h e  

c o n f i d e d  i n  m e  o t h e r  p e r s o n a l  i s s u e s  w i t h  r e g a r d  t o  a b e r r a n t  

b e h a v i o r s  b e i n g  be fo re ,  t h a t  I h a v e  n o t  c e r t a i n l y  b r o u g h t  u p  

t o d a y .  Q: O t h e r  t h i n g s  t h a t  h e  h a s  d o n e  t h a t  you  h a v e  n o t  

b r o u g h t  u p  t o d a y ;  c o r r e c t ?  A: Y e s . " ) ;  R687 ("I d o  know a b o u t  

h i s  p a s t  h i s t o r y  i n  r e g a r d  t o  women, which you know, I have  been  

a d v i s e d  n o t  t o  d i s c u s s  i n  my t e s t i m o n y  t o d a y . " ) ,  ( " I  am aware of  

d i f f i c u l t i e s  t h a t  h e  h a s  had  w i t h  women p r i o r  t o  t h i s  p r e s e n t  

c h a r g e . " ) .  O v e r  d e f e n s e  o b j e c t i o n ,  t h e  p r o s e c u t o r  d u r i n g  D r .  

Z a g e r ' s  c r o s s - e x a m i n a t i o n  b r o u g h t  o u t  a h e a r s a y  s t a t e m e n t  by M r .  

Sochor's f a t h e r  t o  t h e  p o l i c e  t o  t h e  e f f e c t  t h a t  t h e  f a t h e r  d i d  

n o t  t h i n k  t h a t  M r .  Sochor  had a n  a l c o h o l  problem.24 R669-70. 

* 4  When h e  t e s t i f i e d  a t  t h e  p e n a l t y  phase, t h e  f a t h e r  s a id  t h a t  
what  h e  meant was t h a t  D e n n i s  was n o t  a n  a l c o h o l i c ,  b u t  h e  
had a problem when he  d r a n k  a l c o h o l .  R1050. 
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T h e  s e c o n d  d e f e n s e  w i t n e s s  was D r .  C e r o s - L i v i n g s t o n ,  whose 

o c c u p a t i o n  was a s u r p r i s e  t o  d e f e n s e  c o u n s e l .  25 D e f e n s e  c o u n s e l  

e l i c i t e d  f rom h e r  t e s t i m o n y  a b o u t  a n  i n c i d e n t  i n  which  M r .  S o c h o r  

became  a n g r y  a t  a wa i t r e s s  i n  w h i c h  h i s  " c l o t h e s  came f l y i n g  

o f f , "  R702-703, t h a t  h e  o n c e  p o u r e d  a p i t c h e r  o f  b e e r  o n  a w o -  

m a n ' s  h e a d ,  R706,  t h a t  h e  h a d  b e e n  c o n v i c t e d  a s  a j u v e n i l e  f o r  

i n v o l v e m e n t  i n  a b r e a k - i n  a t  a d o c t o r ' s  o f f i c e ,  R710, t h a t  h e  h a d  

p r e v i o u s l y  b e e n  a r r e s t e d  a n d  s e n t e n c e d  f o r  s e x u a l  b a t t e r y  o r  

rape,  R711, a n d  t h a t  p s y c h o l o g i c a l  t e s t i n g  showed  a " f a k e - b a d  

p r o f i l e . "  R714.  T h i s  was n o t  e n o u g h  f o r  t h e  p r o s e c u t o r ,  who 

b r o u g h t  o u t  t e s t i m o n y  t h a t  M r .  S o c h o r  h a d  b e e n  i n  q u i t e  a f e w  

a l t e r c a t i o n s  w i t h  o t h e r  i n m a t e s ,  R726-27, and  c o u l d  n e v e r  cope 

w i t h  a j o b  b e c a u s e  h e  would ' ' j u s t  blow up." R732. 

T h e  l a s t  d e f e n s e  w i t n e s s  was G e n e v i e v e  H a r d w i c h .  I n  

r e s p o n s e  t o  d e f e n s e  c o u n s e l ' s  q u e s t i o n ,  "when you  s a y  h e ,  

w h o ' s  h e ? "  ( r e f e r r i n g  t o  t h e  S t a t e  A t t o r n e y  i n v e s t i g a t o r  who 

came t o  see h e r ) ,  s h e  r e p l i e d  t h a t  M r .  P a t t e r s o n  h a d  t o l d  h e r  

t h a t  M r .  S o c h o r  was " a n o t h e r  T e d  Bundy . "  R782.  N o t  s a t i s -  

25 As w i t h  D r .  Z a g e r ,  D r .  C e r o s - L i v i n g s t o n  had  n e v e r  d i s c u s s e d  
t h e  case w i t h  d e f e n s e  c o u n s e l .  R698. As a mat te r  of f a c t ,  
d e f e n s e  c o u n s e l  had  a l s o  n o t  s p o k e n  w i t h  t h e  o t h e r  t w o  
d e f e n s e  w i t n e s s e s  a t  l e a s t  u n t i l  t h e  d a y  b e f o r e  t h e  t r i a l  
b e g a n ,  R637-38,  a p p a r e n t l y  d i d  n o t  s p e a k  w i t h  Gary Sochor, 
t h e  o n l y  e y e w i t n e s s ,  p r i o r  t o  t r i a l ,  S 3 4 - 3 5 ,  h a d  t r o u b l e  
g e t t i n g  i n  t o u c h  w i t h  D r .  C a s t i l l o ,  R638,  a n d  h a d  t r o u b l e  
communica t ing  w i t h  M r .  Sochor .  R889. On t h e  o t h e r  h a n d ,  h e  
h a d  v i v i d  p l a n s  f o r  c o n v e r s a t i o n s  w i t h  t h e  D e i t y .  R1094, 
1105-1106, 1110 .  
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f i e d  w i t h  t h a t ,  t h e  p r o s e c u t o r  h a d  M s .  H a r d w i c h  e l a b o r a t e  o n  

t h e  Ted  Bundy r e m a r k  a t  some l e n g t h ,  R786-87 ,  a s  a l r e a d y  

n o t e d  i n  t h i s  b r i e f .  

I n  summary ,  t h e  p r o s e c u t i o n  o f  t h i s  case was f o c u s e d  o n  

e v i d e n c e  o f  M r .  Sochor 's  b a d  c h a r a c t e r  a s  much a s  o n  t h e  

m e r i t s .  T h e  c h a r a c t e r  e v i d e n c e  was a f e a t u r e  of t h e  case ,  

a n d  M r .  S o c h o r  s h o u l d  r e c e i v e  a t r i a l  f r ee  o f  s u c h  e v i d e n c e ,  

e s p e c i a l l y  i n  l i g h t  of t h e  e x t e n s i v e  improper p r o s e c u t o r i a l  

a r g u m e n t  a n d  e v i d e n c e  a s  t o  M s .  G i f f o r d ' s  g o o d  c h a r a c t e r ,  

b e a u t y ,  and close f a m i l y . 2 6  

6.  P e r j u r e d  t e s t i m o n y  

M r .  H i c k e y  ( "Mike"  t o  t h e  p r o s e c u t o r ,  R575 ) t e s t  i f  i e d  

t h a t  h e  m e t  M r .  S o c h o r  w h i l e  w a i t i n g  i n  j a i l  t o  t e s t i f y  f o r  

t h e  s t a t e  i n  t h e  t r i a l  of  M i c h a e l  Keen .  D e f e n s e  c o u n s e l  

q u e s t i o n e d  M r .  H ickey  a b o u t  h i s  i n v o l v e m e n t  i n  t h e  Keen case: 

Q: So, t h e  S t a t e  of F l o r i d a ,  more o r  l e s s ,  
h a s  g i v e n  you  n o t h i n g  f o r  y o u r  t e s t i m o n y  i n  
t h e  Keen case? 

A: T h e r e  was n o t h i n g  t h e y  c a n  g i v e  m e .  I 
h a v e  g o t  t w o  y e a r s  d i s c h a r g e  r e q u i r e m e n t s  
of p a r o l e  s e r v i n g  t w e n t y  p e r c e n t  o f  t h e  
s e n t e n c e .  I h a v e  s e r v e d  o v e r  f i f t y .  

R588 ( e m p h a s i s  a d d e d ) .  H e  a l s o  q u e s t i o n e d  h im a b o u t  h i s  

c r i m i n a l  r e c o r d :  

Q: You d o n ' t  h a v e  a s e c o n d  d e g r e e  m u r d e r  
f e l o n y ?  

26 T h i s  improper argument  and  e v i d e n c e  r e s p e c t i n g  Ms. G i f f o r d  is  
s e t  o u t  i n  P o i n t  I1 D o f  t h i s  b r i e f .  M r .  S o c h o r  c o n t e n d s  
t h a t  t h i s  a r g u m e n t  and e v i d e n c e  d e p r i v e d  him o f  a f a i r  t r i a l  
o n  g u i l t  a s  w e l l  a s  o n  t h e  p e n a l t y .  
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A :  N o ,  s i r .  I h a v e n ' t  g o t  a n y  v i o l e n t  
c o n v i c t i o n s  or c h a r g e s .  

R585. 

M r .  K e e n ' s  c o n v i c t i o n  and s e n t e n c e  a re  p r e s e n t l y  b e f o r e  t h i s  

C o u r t  i n  case number 71 ,358 .  A r e v i e w  o f  t h e  t r a n s c r i p t  o f  M r .  

H i c k e y ' s  t e s t i m o n y  t h e r e  r e v e a l s  t h a t  he  had had a pend ing  c h a r g e  

for  a v i o l e n t  f e l o n y  a n d  t h a t  M r .  H a n c o c k ' s  c o l l e a g u e  W i l l i a m  

D i m i t r o u l e a s  i n t e n d e d  t o  c o n f e r  a s u b s t a n t i a l  b e n e f i t  o n  h i m  

because h e  " d i d  a bang-up job": 

Q: Okay.  And t h e  c h a r g e s  t h a t  you  were 
b r o u g h t  b a c k  f r o m  Iowa o n  i n  1 9 8 4 ,  a r e  t h e y  
s t i l l  p e n d i n g  now i n  Broward  C o u n t y  now i n  
1987? 

A: Y e s ,  s ir .  

Q: And do t h e y  stem from a 1980 i n c i d e n t ?  

A: Y e s ,  s ir .  

Q:  And w i t h o u t  g o i n g  i n t o  t h e  n a t u r e  of 
t h e  c h a r g e s ,  a r e  t h e  c h a r g e s  b a s i c a l l y  a 
r o b b e r y  and a g r a n d  t h e f t ?  

A: Y e s ,  sir.  

P a g e s  790-91 o f  t h e  record i n  case 71,358.  

MR. DIMITROULEAS: I m e n t i o n e d  t o  M r .  
W i l l i a m s  t h a t  I was w i l l i n g  t o  e n t e r  i n t o  
t h e  s t i p u l a t i o n  a n d  I e n t e r  i t  because i t ' s  
i n  my b e s t  i n t e r e s t  l a t e r  o n  s o  t h a t  t h e r e  
i s n ' t  a n y  B r a d y  - o r  I reduce  t h e  B r a d y  
i s s u e s .  

I t h i n k  i t ' s  v e r y  l i k e l y  t h a t  M r .  H i c k e y ' s  
d i s p o s i t i o n  i s  g o i n g  t o  b e  a f a v o r a b l e  o n e  
t o  h im.  I h a v e  n o t  promised h im a n y t h i n g ,  
b u t  I am w i l l i n g  t o  s t i p u l a t e  i n  f r o n t  of 
t h i s  j u r y  t h a t  a l t h o u g h  h e ' s  n e v e r  b e e n  
p r o m i s e d  a n y t h i n g ,  I e x p e c t  h i s  p e n d i n g  
c h a r g e s  t o  b e  r e s o l v e d  i n  a f a v o r a b l e  
f a s h i o n  t o  him. 

MR. WILLIAMS: Okay. 
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MR. D I M I T R O U L E A S :  And i f  you  w a n t  t o  
a n n o u n c e  t h a t  a s  a s t i p u l a t i o n ,  I am w i l l -  
i n g  t o  d o  t h a t  so  t h a t  when h e  does  g e t  
t h o s e  f a v o r a b l e  d i s p o s i t i o n s ,  w e  d o n ' t  h a v e  
a n y  a l l e g a t i o n s  -- 
T H E  COURT:  Why d o n ' t  y o u  w r i t e  i t  o n  t h e  
b a c k  o f  s o m e t h i n g  a n d  I ' l l  s a y  i t  t h e  way 
y o u  a l l  w a n t  m e  t o .  Can y o u  u s e  s o m e t h i n g  
e lse  o t h e r  t h a n  'If a v o r a b l e " ?  

MR. D I M I T R O U L E A S :  A l l  r i g h t .  What do  y o u  
t h i n k ?  T h a t ' s  p r o b a b l y  w h a t  I ' m  g o i n g  t o  
do .  

T H E  COURT: L e t  it r u n  c o n c u r r e n t .  

MR. DIMITROULEAS: I ' m  g o i n g  t o  work w i t h  
him o n  it. I t h i n k  h e  d i d  a bang-up j o b .  

P a g e s  882-83 of t h e  r e c o r d  i n  case 71 ,358 .  

Where t h e  s t a t e ,  a l t h o u g h  n o t  s o l i c i t i n g  i t ,  l e t s  per -  

j u r e d  t e s t i m o n y  g o  u n c o r r e c t e d  t h e r e  i s  a d e n i a l  o f  d u e  pro-  

cess .  Napue  v .  I l l i n o i s ,  360  U.S. 2 6 4 ,  79 S . C t .  1 1 7 3 ,  3 

L .Ed .2d  1 2 1 7  ( 1 9 5 9 ) .  T h i s  p r i n c i p l e  a p p l i e s  t o  e v i d e n c e  

w h i c h  g o e s  o n l y  t o  t h e  c r e d i b i l i t y  o f  a w i t n e s s ,  r e g a r d l e s s  

w h e t h e r  t h e r e  i s  o t h e r  e v i d e n c e  t e n d i n g  t o  i m p e a c h  t h e  w i t -  

n e s s ' s  c r e d i b i l i t y .  - I d .  360  U . S .  a t  2 6 9 ,  2 7 0 .  T h e  Due P r o -  

c e s s  C l a u s e  m a n d a t e s  a new t r i a l  w h e r e  t h e r e  i s  a n y  r e a s o n -  

a b l e  l i k e l i h o o d  of a n  e f f ec t  o n  t h e  v e r d i c t .  

A t  b a r ,  t h e  e v i d e n c e  o f  M r .  Sochor ' s  g u i l t  a s  c h a r g e d  

w a s  s l i m .  M r .  H i c k e y ' s  p u n g e n t  t e s t i m o n y  t h a t  M r .  Sochor 

c l a i m e d  t o  h a v e  k i l l e d  a n d  b u r i e d  t h e  " s l u t ,  b i t c h "  c e r t a i n l y  

h e l p e d  t h e  s t a t e ' s  c a u s e .  T h e  p r o s e c u t o r  d w e l l e d  o n  M r .  

H i c k e y ' s  t e s t i m o n y  a t  some l e n g t h  i n  h i s  f i n a l  a r g u m e n t .  

R855-56 ,  8 6 1 - 6 2 ,  911-13 .  H e n c e  i t  c a n  s c a r c e l y  b e  c l a i m e d  

t h a t  h i s  c r e d i b i l i t y  was t a n g e n t i a l  t o  t h e  case. 
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C . J U R Y  INSTRUCT I O N S .  

A n o t h e r  l i k e l y  r e a s o n  f o r  M r .  Sochor ' s  c o n v i c t i o n  o n  s u c h  

s l i m  e v i d e n c e  i s  t h a t  t h e  j u r y  i n s t r u c t i o n s  were s u b s t a n t i a l l y  

e r r o n e o u s .  The  t r i a l  c o u r t  i n s t r u c t e d  t h e  j u r y  t h a t  t h e  d e f e n s e  

o f  v o l u n t a r y  i n t o x i c a t i o n  w e n t  o n l y  t o  p r e m e d i t a t i o n ,  a n d  d i d  

n o t  a p p l y  t o  any  o t h e r  o f f e n s e  c h a r g e d ;  i t  c h a r g e d  t h e  j u r y  on  a n  

uncha rged  t h e o r y  of k i d n a p p i n g ;  it f a i l e d  t o  i n s t r u c t  t h e  j u r y  o n  

t h e  s t a t u t e  of l i m i t a t i o n s  d e f e n s e  a p p a r e n t  o n  t h e  face of t h e  

i n d i c t m e n t ;  i t  r e f u s e d  t o  i n s t r u c t  t h e  j u r y  a s  t o  n o n - d e a t h  l e s -  

sers  w h e r e  t h e  proof o f  Ms. G i f f o r d ' s  d e a t h  a t  M r .  S o c h o r ' s  hand 

was weak; i t  i n s t r u c t e d  t h e  j u r y  o n  f e l o n y  m u r d e r  t h e o r i e s  n o t  

s u p p o r t e d  b y  t h e  e v i d e n c e ;  and  i t  g a v e  a n  i n c o r r e c t  i n s t r u c t i o n  

as  t o  e x c u s a b l e  and j u s t i f i a b l e  h o m i c i d e  and  t h i r d  d e g r e e  murder .  

T h e s e  i n s t r u c t  i o n s  a n d  l a p s e s ,  i n d i v i d u a l l y  a n d  c o l l e c t i v e l y ,  

d e n i e d  M r .  Sochor d u e  process,  e f f e c t i v e  a s s i s t a n c e  of c o u n s e l ,  

and  t r i a l  by a j u r y  p r o p e r l y  i n s t r u c t e d  o n  t h e  l a w ,  and s u b j e c t e d  

him t o  c r u e l  and u n u s u a l  p u n i s h m e n t  i n  v i o l a t i o n  o f  a r t i c l e  1, 

s e c t i o n s  2, 9 ,  1 6 ,  a n d  1 7  o f  t h e  F l o r i d a  C o n s t i t u t i o n ,  and  t h e  

f i f t h ,  s i x t h ,  e i g h t h ,  a n d  f o u r t e e n t h  a m e n d m e n t s  t o  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n .  

A d m i t t e d l y ,  t h e r e  was n o  o b j e c t i o n  o n  most o f  t h e s e  

m a t t e r s  a s  r e q u i r e d  b y  r u l e  3 . 3 9 0 ( d ) ,  F l o r i d a  R u l e s  o f  

C r i m i n a l  P r o c e d u r e .  N e v e r t h e l e s s ,  M r .  S o c h o r  a r g u e s  t h a t  

t h e s e  errors  were f u n d a m e n t a l  and r e q u i r e  appe l l a t e  r e v i e w .  
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M a t e r i a l l y  e r r o n e o u s  j u r y  i n s t r u c t i o n s  which  a d v e r s e l y  a f -  

f e c t  a d e f e n s e  c o n s t i t u t e  f u n d a m e n t a l  e r r o r .  - E , g .  - S m i t h  v .  

S t a t e ,  5 3 9  S o . 2 d  5 1 4  ( F l a .  2d DCA 1 9 8 9 ) .  F u n d a m e n t a l  e r ro r  

o c c u r s  i n  t h e  f a i l u r e  t o  d e f i n e  t h e  u n d e r l y i n g  f e l o n y  i n  t h e  

f e l o n y - m u r d e r  p r o n g  of  f i r s t  d e g r e e  m u r d e r ,  e . g . ,  F r a n k l i n  v .  

S t a t e ,  4 0 3  So.2d 9 7 5  ( F l a .  1 9 8 1 ) ,  and  i n  t h e  f a i l u r e  t o  i n s t r u c t  

o n  p r e m e d i t a t i o n .  A n d e r s o n  v .  S t a t e ,  276 So.2d 1 7  ( F l a .  1 9 7 3 ) .  

T h e  " f a i l u r e  o f  c o u n s e l  d o e s  n o t  r e l i e v e  t h e  c o u r t  of t h e  d u t y  t o  

g i v e  a l l  c h a r g e s  n e c e s s a r y  t o  a f a i r  t r i a l  o f  t h e  i s s u e s . "  R o b l e s  

v .  S t a t e ,  188  So.2d 789 ,  793 ( F l a .  1 9 6 6 ) .  

I n s t r u c t i o n  e r r o r s  r e g a r d i n g  k i d n a p p i n g  and f e l o n y  murder  

were i n d e p e n d e n t l y  p r e j u d i c i a l  i n  t h e  s e n t e n c i n g  p h a s e .  The j u r y  

was i n s t r u c t e d  t h a t  i f  t h e  h o m i c i d e  o c c u r r e d  d u r i n g  a k i d n a p p i n g  

t h i s  was a n  a g g r a v a t i n g  f a c t o r .  R1112.  T h e  p r o s e c u t o r  

e x p l i c i t l y  a r g u e d  f o r  t h i s  a g g r a v a t i n g  f a c t o r ,  r e l y i n g  o n  t h e  

c o n v i c t i o n  f o r  k i d n a p p i n g .  R1080-81 .  T h e  j u r y  may w e l l  h a v e  

r e l i e d  o n  t h i s  a g g r a v a t i n g  c i r c u m s t a n c e ,  or g i v e n  it more w e i g h t  

t h a n  i t  d e s e r v e d ,  based o n  a m i s u n d e r s t n d i n g  of t h e  l a w  o f  k i d -  

n a p p i n g  r e s u l t i n g  f r o m  e r r o n e o u s  i n s t r u c t i o n s .  A s  sum i ng 

a r g u e n d o ,  t h a t  t h i s  H o n o r a b l e  C o u r t  does n o t  r e q u i r e  a new t r i a l ,  

r e s e n t e n c i n g  b e f o r e  a new j u r y  i s  r e q u i r e d .  T h e  i n c o r r e c t  j u r y  

i n s t r u c t i o n s  a l so  r e f l e c t  t h e  t r i a l  j u d g e ' s  e r r o n e o u s  u n d e r s t a n d -  

i n g  of k i d n a p p i n g .  T h u s  h i s  f i n d i n g  of t h i s  a g g r a v a t i n g  c i rcum-  

s t a n c e  is  suspect.  

1. Kidnapp ing  and  F e l o n y  Murder 

a .  V o l u n t a r y  I n t o x i c a t i o n  
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T h e  t r i a l  c o u r t  e r r o n e o u s l y  i n s t r u c t e d  t h e  j u r y  t h a t  

v o l u n t a r y  i n t o x i c a t i o n  i s  n o t  a d e f e n s e  t o  k i d n a p p i n g  o r  

f e l o n y  m u r d e r .  T h i s  c o n s t i t u t e s  f u n d a m e n t a l  e r r o r  i n  a case 

s u c h  a s  t h i s  w h e r e  v o l u n t a r y  i n t o x i c a t i o n  was a k e y  e l e m e n t  

o f  t h e  d e f e n s e .  T h u s ,  a new t r i a l  i s  mandated .  

T h e  f o l l o w i n g  i n s t r u c t i o n  was g i v e n :  

A d e f e n s e  a s s e r t e d  i n  t h i s  case i s  v o l u n -  
t a r y  i n t o x i c a t i o n  by use of a l c o h o l .  

T h e  u s e  of a l c o h o l  t o  t h e  e x t e n t  t h a t  i t  
m e r e l y  a r o u s e s  p a s s i o n s ,  d i m i n i s h e s  percep-  
t i o n s ,  r e l e a s e s  i n h i b i t i o n s  o r  c l o u d s  
r e a s o n  a n d  j u d g m e n t  d o e s  n o t  e x c u s e  t h e  
commiss ion  of a c r i m i n a l  act .  

However ,  w h e r e  a c e r t a i n  m e n t a l  s t a t e  i s  a n  
e s s e n t i a l  e l e m e n t  of a crime, a n d  a p e r s o n  
was so i n t o x i c a t e d  t h a t  h e  was i n c a p a b l e  of 
f o r m i n g  t h a t  m e n t a l  s t a t e ,  t h e  m e n t a l  s t a t e  
wou ld  n o t  e x i s t  a n d  t h e r e f o r e  t h e  crime 
c o u l d  n o t  be commit ted .  

As I h a v e  t o l d  y o u ,  p r e m e d i t a t e d  d e s i g n  t o  
k i l l  i s  a n  e s s e n t i a l  e l e m e n t  o f  t h e  crime 
o f  Murder  i n  t h e  F i r s t  Degree .  

T h e r e f o r e ,  i f  y o u  f i n d  f r o m  t h e  e v i d e n c e  
t h a t  t h e  d e f e n d a n t  was so i n t o x i c a t e d  f r o m  
t h e  v o l u n t a r y  u s e  of a l coho l  a s  t o  b e  i n c a -  
p a b l e  of f o r m i n g  p r e m e d i t a t e d  d e s i g n  t o  
k i l l ,  o r  Y O U  h a v e  a r e a s o n a b l e  d o u b t  a b o u t  

A 

i t ,  y o u  s h o u l d  f i n d  t h e  d e f e n d a n t  n o t  
g u i l t y  o f  Murder i n  t h e  F i r s t  Degree. 

V o l u n t a r y  i n t o x i c a t i o n  i s  n o t  a d e f e n s e  t o  
l e s s e r  i n c l u d e d  crimes o r  o t h e r  crimes 
c h a r g e d  i n  t h e  i n d i c t m e n t .  

R934-935 ( e m p h a s i s  s u p p l i e d ) .  T h u s ,  t h e  j u r y  was i n s t r u c t e d  t h a t  

v o l u n t a r y  i n t o x i c a t i o n  i s  n o t  a d e f e n s e  t o  k i d n a p p i n g  o r  t o  

f e l o n y  murder .  
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V o l u n t a r y  i n t o x i c a t i o n  was a major d e f e n s i v e  i s s u e  t h r o u g h -  

o u t  t h i s  case. D e f e n s e  c o u n s e l  q u e s t i o n e d  v i r t u a l l y  e v e r y  p o t e n -  

t i a l  j u r o r  c o n c e r n i n g  h i s  o r  h e r  a b i l i t y  t o  accept t h e  d e f e n s e  of 

v o l u n t a r y  i n t o x i c a t i o n .  F i r s t  S u p p l e m e n t a l  R e c o r d  a t  1 1 1 - 1 1 9 ,  

1 5 8 - 1 6 3 ,  165-166,  1 6 9 ,  1 9 9 ,  201-204, 230, 232, 243-244, 248-249. 

T h e r e  was c o n s i d e r a b l e  e v i d e n c e  of i n t o x i c a t i o n .  M r .  Sochor h a d  

s p e n t  t h e  e n t i r e  e v e n i n g  i n  a bar.  R307-310. Gary  Sochor  tes- 

t i f i e d  t h a t  g e n e r a l l y  when t h e y  went o u t  D e n n i s  d r a n k  h e a v i l y .  R 

357-358. H e  t e s t i f i e d  t h a t  on  t h e  n i g h t  i n  q u e s t i o n  D e n n i s  Sochor  

"was m o d e r a t e l y  d r u n k . "  R358.  O f f i c e r  P a u l  L a u r i a ,  t e s t i f i e d  

t h a t  i n  M r .  S o c h o r ' s  f i r s t  s t a t e m e n t  h e  had  s t a t e d  t h a t  h e  was 

" v e r y  w e l l  d r u n k "  o n  t h e  e v e n i n g  i n  q u e s t i o n .  R438. T h e  prose- 

c u t i o n  i n t r o d u c e d  D e n n i s  Sochor' s taped s t a t e m e n t  i n t o  e v i d e n c e ,  

i n  which  h e  s ta ted  t h a t  h e  d r a n k  s e v e r a l  d r i n k s  t h a t  n i g h t  a n d  

" g o t  v e r y  w e l l  d r u n k . "  R472.  T h e  s t a t e m e n t  a l s o  shows  t h a t  

a l c o h o l  c a u s e s  h im t o  lose c o n t r o l .  R482.  T h e  p r o s e c u t i o n  a l s o  

i n t r o d u c e d  M r .  S o c h o r ' s  t h i r d  po l ice  s t a t e m e n t  i n  which  h e  s t a t e d  

"1 was v e r y  d r u n k  t h a t  n i g h t . "  R517. H e  r e i t e r a t e d  t h a t  h e  h a d  

b e e n  " d r u n k "  a n d  t h a t  t h i s  a f f e c t e d  h i s  a b i l i t y  t o  c o n t r o l  him- 

s e l f .  R520. H e  went o n  t o  s t a t e  t h e n  h e  h a d  d r u n k  f o r  3 t o  5 

h o u r s  t h a t  n i g h t .  R529-520. 

D r .  Zage r  c o r r o b o r a t e d  t h e  e x i s t e n c e  of i n t o x i c a t i o n ,  t es t i -  

f y i n g  a s  f o l l o w s .  M r .  S o c h o r  h a d  a d r u g  a n d  a l c o h o l  problem 

g o i n g  b a c k  t o  a g e  1 5  or 16 .  R646. A t  o n e  time t h i s  p rob lem had  

so d e p r e s s e d  h i m  t h a t  h e  had  c o n t e m p l a t e d  s u i c i d e .  R648.  Alco- 

h o l  d r a m a t i c a l l y  c h a n g e d  M r .  S o c h o r ' s  b e h a v i o r ,  R650,  a n d  h e  

s u f f e r e d  from alcohol  b l a c k o u t  c o n c e r n i n g  t h e  a l l e g e d  i n c i d e n t .  
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R651,  6 5 6 .  M r .  S o c h o r  was b e i n g  t r e a t e d  w i t h  l i t h i u m  ( a  common 

t r e a t m e n t  f o r  man ic  d e p r e s s i o n )  and S i n e q u a n  ( a n  a n t i d e p r e s s a n t )  

w h i l e  a w a i t i n g  t r i a l .  R654. T h e  c l i n i c a l  e v i d e n c e  w a s  c o n s i s -  

t e n t  w i t h  M r .  S o c h o r ' s  l o n g s t a n d i n g  d r u g  a n d  a l c o h o l  p r o b l e m .  

R656,  6 7 1 .  M r .  S o c h o r  was i n t o x i c a t e d  d u r i n g  t h e  a l l e g e d  i n c i -  

d e n t .  R658. Under t h e  i n f l u e n c e  o f  a l c o h o l  h e  "would s i m p l y  a c t  

w i t h o u t  g i v i n g  i t  a n y  l o g i c a l  t h o u g h t  b e f o r e h a n d . "  R659.  A 

small amount of a l c o h o l  c o u l d  h a v e  a n  extreme e f f e c t  o n  h i s  rea-  

s o n i n g  process and  b e h a v i o r .  R667-668. 

D r .  C e r o s - L i v i n g s t o n ,  a p s y c h o l o g i s t  a p p o i n t e d  t o  e x a m i n e  

M r .  S o c h o r ,  a l s o  t e s t i f i e d  a s  f o l l o w s .  M r .  S o c h o r  had a long-  

term d r u g  and  a l c o h o l  problem.  R699, 701-703. A l c o h o l  a n d  d r u g s  

had  d r a m a t i c a l l y  a l t e r e d  h i s  b e h a v i o r  i n  t h e  p a s t .  R762-763. H e  

had a d e p r e s s i v e  d e s i r e  t o  commit s u i c i d e ,  which  was c o n n e c t e d  t o  

h i s  a l c o h o l  p r o b l e m .  R786-787.  H e  h a d  a l c o h o l i c  b l a c k o u t s ,  

i n c l u d i n g  o n e  c o n c e r n i n g  t h e  a l l e g e d  i n c i d e n t .  €3708-709. P s y -  

c h o l o g i c a l  t e s t i n g  c o r r o b o r a t e d  M r .  S o c h o r ' s  h a v i n g  a d r u g  and 

a l c o h o l  problem.  R712. D r .  C a s t i l l o ,  a c o u r t  a p p o i n t e d  e x p e r t ,  

a n d  p r o s e c u t i o n  w i t n e s s ,  a l s o  t e s t i f i e d  t h a t  M r .  Sochor  had  a 

l o n g  h i s t o r y  o f  d r u g  a n d  a l c o h o l  p r o b l e m s .  R805 ,  8 0 8 .  T h u s ,  

a l l  t h e  p s y c h i a t r i c  t e s t i m o n y  i n d i c a t e d  t h a t  M r .  Sochor  had  a 

l o n g  h i s t o r y  o f  d r u g  and  a l c o h o l  p r o b l e m s  and D r .  Z a g e r  s p e c i f i -  

c a l l y  s t a t e d  t h a t  i t  was h i s  p r o f e s s i o n a l  o p i n i o n  t h a t  M r .  S o c h o r  

was i n t o x i c a t e d  d u r i n g  t h e  a l l e g e d  i n c i d e n t .  

T h e  i m p o r t a n c e  o f  t h e  i s s u e  of i n t o x i c a t i o n  c o n t i n u e d  

t h r o u g h o u t  t h e  c l o s i n g  a rgumen t s .  The  p r o s e c u t i o n  s p e c i f i c a l l y  

a r g u e d  a g a i n s t  t h e  i n t o x i c a t i o n  d e f e n s e .  R836-839,  8 5 0 - 8 5 1 ,  
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8 5 7 - 8 6 1 ,  909-910 ,  9 1 3 ,  916-917 .  D e f e n s e  c o u n s e l  r e p e a t e d l y  

a r g u e d  i n t o x i c a t i o n .  R874, 877-882, 886-887, 900-901. T h u s ,  t h e  

i s s u e  o f  v o l u n t a r y  i n t o x i c a t i o n  was a s i g n i f i c a n t  i s s u e  d u r i n g  

t h e  e n t i r e  case,  f rom v o i r  d i r e  t h r o u g h  c l o s i n g  a rgumen t .  

K i d n a p p i n g  i s  a s p e c i f i c  i n t e n t  crime, t o  which v o l u n t a r y  

i n t o x i c a t i o n  i s  a d e f e n s e .  H e d d l e s o n  v .  S t a t e ,  512 So.2d 957  

( F l a .  4 t h  DCA 1 9 8 7 ) .  I t  is  a l so  a d e f e n s e  t o  f e l o n y  murde r ,  i f  

t h e  u n d e r l y i n g  f e l o n y  i s  a s p e c i f i c  i n t e n t  crime ( s u c h  as  k i d n a p -  

p i n g ) .  L i n e h a n  v .  S t a t e ,  476 So.2d 1262  ( F l a .  1 9 8 5 ) .  Thus ,  t h e  

j u r y  i n s t r u c t i o n s  c o n c e r n i n g  k i d n a p p i n g  ( a n d  t h e  k i d n a p p i n g  p r o n g  

of f e l o n y  m u r d e r )  were e r r o n e o u s .  I f  t h e r e  i s  a n y  e v i d e n c e  t o  

s u p p o r t  t h e  d e f e n s e  o f  i n t o x i c a t i o n  t h e  j u r y  must  b e  i n s t r u c t e d  

o n  v o l u n t a r y  i n t o x i c a t i o n .  Hedd leson .  T h i s  i s  t r u e  e v e n  i f  t h e  

e v i d e n c e  comes o u t  o n l y  f rom t h e  c r o s s - e x a m i n a t i o n  o f  p r o s e c u -  

t i o n  w i t n e s s e s .  M e l l i n s  v .  S t a t e ,  395 So.2d 1 2 0 7  ( F l a .  4 t h  DCA 

1 9 8 1 )  ( " a n y  e v i d e n c e "  r u l e  app l i e s  e v e n  i f  d e f e n d a n t  t akes  s t a n d  

and  a f f i r m a t i v e l y  d e n i e s  b e i n g  i n t o x i c a t e d ;  i n s t r u c t i o n  r e q u i r e d  

i f  t h e r e  a n y  e v i d e n c e  s u p p o r t s  i t ,  e v e n  t h o u g h  t r i a l  c o u r t  i s  

n o t  c o n v i n c e d  by  t h e  e v i d e n c e ) .  

T h e  f a i l u r e  t o  i n s t r u c t  o n  t h e  d e f e n d a n t ' s  t h e o r y  of 

d e f e n s e  i s  t a n t a m o u n t  t o  d i r e c t i n g  t h e  j u r y  t o  r e t u r n  a 

g u i l t y  v e r d i c t  a n d  e f f e c t i v e l y  d e n i e s  a d e f e n d a n t  d u e  process 

o f  l a w .  Mot ley  v.  S t a t e ,  1 5 5  F l a .  545 ,  20 So.2d 798  ( 1 9 4 5 ) .  Such 

a f a i l u r e  c a n  n e v e r  be s a i d  t o  be harmless. I d .  
I 

I n  Har r i s  v .  S t a t e ,  - 4 3 8  S o . 2 d  7 8 7  ( F l a .  1 9 8 3 )  t h i s  C o u r t  

h e l d  t h a t  a c a p i t a l  d e f e n d a n t  c a n  wa ive  lesser  i n c l u d e d  o f f e n s e s  

b u t  t h a t  i t  m u s t  b e  a n  e x p r e s s  w a i v e r ,  p e r s o n a l l y  made by  t h e  
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d e f e n d a n t ,  a n d  t h e  r e c o r d  must  r e f l e c t  t h a t  i t  i s  knowing ly  and 

i n t e l l i g e n t l y  made. 438 So .2d  a t  7 9 6 - 7 9 7 .  T h e  e r r o n e o u s  j u r y  

i n s t r u c t i o n ,  i n  t h i s  case,  completely n e g a t e d  v o l u n t a r y  i n t o x i c a -  

t i o n  as d e f e n s e  t o  k i d n a p p i n g  and  f e l o n y  murder  b a s e d  o n  k i d n a p -  

p i n g .  T h i s  s e v e r e l y  i m p a i r e d  M r .  S o c h o r ' s  r i g h t  t o  a f a i r  c o n s i -  

d e r a t i o n  of lesser  i n c l u d e d  o f f e n s e s  o n  b o t h  c o u n t s .  Any w a i v e r  

of t h i s  t h e o r y  w o u l d  h a v e  t o  be p e r s o n a l l y  made and b e  knowing 

and  i n t e l l i g e n t  u n d e r  Harr i s .  T h u s ,  t h i s  a f f i r m a t i v e  m i s i n s t r u c -  

t i o n  c o n s t i t u t e s  f u n d a m e n t a l  r e v e r s i b l e  error .  

I n  t h e  p r e s e n t  case, i t  is v e r y  l i k e l y  t h a t  t h e  j u r y  r e l i e d  

o n  f e l o n y - m u r d e r  w i t h  k i d n a p p i n g  a s  t h e  u n d e r l y i n g  f e l o n y  i n  

o r d e r  t o  c o n v i c t  of f i rs t  degree m u r d e r .  T h i s  i s  shown by t h e  

f a c t  t h a t  t h e  j u r y  c o n v i c t e d  M r .  S o c h o r  o f  k i d n a p p i n g .  R944. 

I t  m u s t  a l so  be n o t e d  much of t h e  e v i d e n c e  was c o n t r a r y  t o  pre- 

m e d i t a t i o n .  T h e r e  was e x t e n s i v e  e v i d e n c e  of i n t o x i c a t i o n  a s  

p r e v i o u s l y  o u t l i n e d .  A d d i t i o n a l l y ,  a l l e g e d  p r o s e c u t i o n  e y e w i  t- 

n e s s ,  G a r y  S o c h o r ,  t e s t i f i e d  t h a t  d u r i n g  t h e  a l l e g e d  i n c i d e n t  

t h a t  M r .  Sochor  a p p e a r e d  " p o s s e s s e d "  a n d  h i s  p u p i l s  r o l l e d  b a c k  

i n  h i s  h e a d .  R318. T h i s  i s  f a r  more c h a r a c t e r i s t i c  of a 

" d e p r a v e d  mind" r e q u i r e d  f o r  s e c o n d  d e g r e e  m u r d e r  t h a n  t h e  p re-  

m e d i t a t e d  d e s i g n  r e q u i r e d  f o r  f i r s t  d e g r e e  murde r .  T h i s  f a c t ,  

combined w i t h  t h e  j u r y ' s  g u i l t y  v e r d i c t  o n  k i d n a p p i n g ,  makes i t  

v e r y  l i k e l y  t h a t  t h e  j u r y  re l ied o n  a k i d n a p p i n g  t h e o r y  t o  con- 

v i c t  of f e l o n y  murder .  The  p r e m e d i t a t i o n  e v i d e n c e  here is a k i n  

t o  t h a t  i n  C h r i s t i a n  v .  S t a t e ,  272 So.2d 852  ( F l a .  4 t h  DCA 1 9 7 3 ) .  

T h e r e  t h e  d e f e n d a n t  was a t t e m p t i n g  t o  h a v e  o r a l  s e x  w i t h  t h e  

d e c e a s e d ,  m e t  r e s i s t a n c e ,  and began  s t r i k i n g  h e r  and k i l l e d  h e r .  
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T h e  c o u r t  h e l d  t h a t  a n  e r r o n e o u s  f e l o n y  m u r d e r  i n s t r u c t i o n  

r e q u i r e d  a new t r i a l ,  a s  t h e  e v i d e n c e  of p r e m e d i t a t i o n  "was 

e x c e e d i n g l y  s c a n t  .'I - I d .  a t  856-857. Here, t h e  e v i d e n c e  showed 

t h e  same s o r t  o f  i m p u l s i v e  r a g e  a s  r e f l e c t e d  i n  p r o s e c u t i o n  

w i t n e s s  Gary S o c h o r ' s  t e s t i m o n y .  

I t  m u s t  a l s o  b e  n o t e d  t h a t  t h e  e v i d e n c e  of s e x u a l  b a t t e r y  

(o r  attempted s e x u a l  b a t t e r y )  a s  a t h e o r y  of f e l o n y  m u r d e r  w a s  

v e r y  weak. T h i s  i s  r e f l e c t e d  i n  t h e  f a c t  t h a t  M r .  Sochor was 

n e v e r  c h a r g e d  w i t h  any  s e x u a l  o f f e n s e .  P r e s u m a b l y  t h e  p r o s e c u -  

t i o n  and /o r  g r a n d  j u r y  f e l t  t h e r e  was i n s u f f i c i e n t  e v i d e n c e  f o r  a 

s e x u a l  b a t t e r y  c h a r g e .  Gary Sochor  d i d  n o t  d e s c r i b e  a n y  d i s c u s -  

s i o n s  of forced  s e x  o r  o t h e r  e v i d e n c e  o f  s e x u a l  b a t t e r y .  R314- 

318. I n  Denn i s  S o c h o r ' s  police s t a t e m e n t  h e  o r i g i n a l l y  s a i d  t h a t  

h e  d i d  n o t  remember what had  happened  b u t  t h a t  t h e r e  was "a pos- 

s i b i l i t y "  h e  had  r a p e d  h e r .  R476. I n  h i s  s e c o n d  and  t h i r d  s t a t e -  

m e n t s  h e  s a i d  t h e y  a r g u e d  a b o u t  h a v i n g  s e x  and  s h e  s t a r t e d  t o  h i t  

him and h e  g o t  a n g r y  and began  c h o k i n g  h e r .  R499-500 ,  5 2 0 - 5 2 1 .  

H e  s p e c i f i c a l l y  s a i d  h e  d i d  n o t  h a v e  s e x  w i t h  h e r .  R501-502. 

b. K idnapp ing  t o  i n f l i c t  b o d i l y  harm or  t e r r o r i z e  

N o  p r i n c i p l e  o f  p r o c e d u r a l  d u e  process is  more 
c l e a r l y  e s t a b l i s h e d  t h a n  t h a t  n o t i c e  of t h e  
s p e c i f i c  c h a r g e ,  and a c h a n c e  t o  be h e a r d  i n  a 
t r i a l  o f  t h e  i s s u e s  r a i s e d  by  t h a t  c h a r g e ,  i f  
des i r ed ,  are  among t h e  c o n s t i t u t i o n a l  r i g h t s  of 
e v e r y  a c c u s e d  i n  a c r i m i n a l  p r o c e e d i n g .  

Cole v .  A r k a n s a s ,  3 3 3  U.S. 1 9 6 ,  2 0 1 ,  6 8  S . C t .  5 1 4 ,  9 2  L . E d .  

6 4 4  ( 1 9 4 8 ) .  T h i s  b a s i c  c o n s t i t u t i o n a l  r i g h t  was v i o l a t e d  i n  

t h i s  case. 
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T h e  i n d i c t m e n t  f o r  k i d n a p p i n g ,  i n  t h i s  case o n l y  a l l e g e d  

i n t e n t  t o  c o m m i t  a s e x u a l  b a t t e r y :  

Count  I1 

t h a t  DENNIS SOCHOR o n  t h e  1st d a y  o f  
J a n u a r y ,  i n  t h e  y e a r  o f  o u r  L o r d  One 
T h o u s a n d  N i n e  H u n d r e d  a n d  E i g h t y - T w o ,  i n  
t h e  C o u n t y  o f  B r o w a r d ,  S t a t e  of F l o r i d a ,  
d i d  u n l a w f u l l y  a n d  f o r c i b l y ,  s e c r e t l y ,  o r  
b y  t h r e a t ,  c o n f i n e ,  a b d u c t  o r  i m p r i s o n  
P A T R I C I A  M A R I E  G I F F O R D  a g a i n s t  h e r  w i l l  a n d  
w i t h  i n t e n t  t o  commit o r  f a c i l i t a t e  commis- 
s i o n  of a f e l o n y ,  t o - w i t :  s e x u a l  b a t t e r y ,  
a g a i n s t  t h e  f o r m  of t h e  s t a t u t e  i n  s u c h  
c a s e  p u r s u a n t  t o  S e c t i o n  7 8 7 . 0 1  o f  t h e  
F l o r i d a  S t a t u t e s ,  made a n d  p r o v i d e d  t o  t h e  
e v i l  e x a m p l e  o f  a l l  o t h e r s  i n  t h e  l i k e  case 
o f f e n d i n g ,  a n d  a g a i n s t  t h e  peace a n d  d i g -  
n i t y  o f  t h e  S t a t e  o f  F l o r i d a .  

R1143. N e v e r t h e l e s s ,  t h e  j u r y  was i n s t r u c t e d  o n  t w o  d i f f e r e n t  

t h e o r i e s  o f  k i d n a p p i n g :  

You h a v e  t h r e e  e l e m e n t s  t h a t  m u s t  b e  p r o v e d  
b e y o n d  a r e a s o n a b l e  d o u b t :  One,  D e n n i s  
S o c h o r  f o r c i b l y ,  s e c r e t l y ,  o r  b y  t h r e a t ,  
c o n f i n e d ,  a b d u c t e d  o r  i m p r i s o n e d  P a t r i c i a  
Marie G i f f o r d  a g a i n s t  h e r  w i l l ;  t w o ,  D e n n i s  
Sochor a c t e d  w i t h  i n t e n t  t o :  A ,  commit o r  
f a c i l i t a t e  c o m m i s s i o n  o f  s e x u a l  b a t t e r y ,  or  
B ,  i n f l i c t  b o d i l y  h a r m  u p o n  o r  t o  t e r ro r i ze  
t h e  v i c t i m .  

R928-929 ( e m p h a s i s  s u p p l i e d ) .  T h e  j u r y  was a l s o  i n s t r u c t e d  

o n  k i d n a p p i n g  a s  a t h e o r y  o f  f i r s t  d e g r e e  murde r .  R923. 

i .  Notice 

T h e  f i f t h ,  s i x t h ,  e i g h t h  a n d  f o u r t e e n t h  amendments t o  t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n  and  a r t i c l e  I ,  s e c t i o n s  2 ,  9 ,  1 6 ,  a n d  

1 7  o f  t h e  F l o r i d a  C o n s t i t u t i o n  r e q u i r e  t h a t  a n  i n d i c t m e n t  s t a t e  

t h e  e l e m e n t s  o f  t h e  o f f e n s e  c h a r g e d  w i t h  s u f f i c i e n t  c l a r i t y  t o  

appr i se  t h e  d e f e n d a n t  what  h e  must  be prepared t o  d e f e n d  a g a i n s t .  

E . g .  Cole ,  s u p r a ;  R u s s e l l  v .  U n i t e d  S t a t e s ,  369 U.S. 749,  763- 
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7 6 9 ,  8 2  S . C t .  1 0 3 8 ,  8 L.Ed.2d 240  ( 1 9 6 2 ) ;  Government o f  V i r g i n  

I s l a n d s  v .  Pember ton ,  813  F.2d 626  ( 3 r d  C i r .  1 9 8 7 ) ;  U n i t e d  S t a t e s  

v .  Thomas ,  444  F .2d  9 1 9  ( D . C .  C i r .  1 9 7 1 ) ;  W a t s o n  v .  J a g o ,  558 

F .2d  3 3 0  ( 6 t h  C i r .  1 9 7 7 ) ;  Gray v .  R a i n e s ,  662  F.2d 569 ,  570-572 

( 9 t h  C i r .  1 9 8 1 ) ;  U n i t e d  S t a t e s  v. Rojo, 727 F.2d 1415 ,  1418 ( 9 t h  

C i r .  1 9 8 1 ) ;  G i v e n s  v .  H o u s e w r i g h t ,  786 F.2d 1 3 8 0 ,  1381 ( 9 t h  C i r .  

1 9 8 6 ) ;  U n i t e d  S t a t e s  v .  Kurka ,  818 F.2d 1427 ( 9 t h  C i r .  1 9 8 7 ) .  

T h e  f e d e r a l  c o u r t s  h a v e  a p p l i e d  t h i s  p r i n c i p l e  i n  a wide  

v a r i e t y  o f  c i r c u m s t a n c e s .  W a t s o n  -___. i n v o l v e s  p r o s e c u t i o n  o n  a 

f e l o n y  m u r d e r  t h e o r y  o n  a n  i n d i c t m e n t  o n l y  c h a r g i n g  premedi- 

t a t i o n .  G i v e n s  i n v o l v e s  a p r o s e c u t i o n  o n  m u r d e r  b y  t o r t u r e ,  

when t h e  i n d i c t m e n t  o n l y  a l l e g e d  p r e m e d i t a t i o n .  K u r k a  

i n v o l v e d  t h e  f a i l u r e  t o  a l l e g e  " w i l l f u l n e s s "  i n  a d e s t r u c t i o n  

o f  a motor v e h i c l e s  case.  P e m b e r t o n  a n d  T h o m a s  i n v o l v e  

f a i l u r e  t o  a l l e g e  w h a t  o f f e n s e  t h e  d e f e n d a n t  i n t e n d e d  t o  

c o m m i t  u p o n  e n t r y  i n  a b u r g l a r y  case.  G r a y  i n v o l v e d  a j u r y  

i n s t r u c t i o n  o n  s t a t u t o r y  rape  when t h e  i n d i c t m e n t  c h a r g e d  

o n l y  f o r c i b l e  r ape .  T h u s ,  t h e  s t r i c t  s i x t h  a n d  f o u r t e e n t h  

amendmen t  n o t i c e  r e q u i r e m e n t s  h a v e  b e e n  a p p l i e d  i n  a w i d e  

v a r i e t y  of c i r c u m s t a n c e s .  Our  c o u r t s  h a v e  r e c o g n i z e d  t h e  

n e e d  f o r  s t r i c t  n o t i c e  r e q u i r e m e n t s  i n  t h e  c o n t e x t  o f  k idnap-  

p i n g  a n d  t h e  r e l a t e d  o f f e n s e  o f  f a l s e  i m p r i s o n m e n t .  I n  G r a n t  

v .  S t a t e ,  3 9 0  S o . 2 d  3 4 1  ( F l a .  1 9 8 0 )  t h i s  C o u r t  r e v e r s e d  a 

f a l s e  i m p r i s o n m e n t  c o n v i c t i o n  f o r  f a i l u r e  of t h e  i n f o r m a t i o n  

t o  s p e c i f i c a l l y  a l l e g e  i n t e n t  t o  s e c r e t l y  c o n f i n e .  
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T h e  e r r o r  a l l o w e d  t h e  j u r y  t o  c o n v i c t  M r .  S o c h o r  o n  a 

t h e o r y  o f  k i d n a p p i n g  w i t h  w h i c h  h e  was n e v e r  c h a r g e d  a n d  o f  

w h i c h  h a d  no  n o t i c e  t o  be p r e p a r e d  t o  d e f e n d  a g a i n s t .  T h e  

e r r o r  a t  b a r  i s  s i m i l a r  t o  t h a t  h e l d  t o  b e  f u n d a m e n t a l  i n  

T a r p l e y  v .  E s t e l l e ,  7 0 3  F .2d  1 5 7  ( 5 t h  C i r .  1 9 8 3 ) .  T a r p l e y  

was i n d i c t e d  f o r  c r e d i t  c a r d  a b u s e .  H o w e v e r ,  t h e  j u r y  

i n s t r u c t i o n s  c o n t a i n e d  e l e m e n t s  o f  t h i s  o f f e n s e  a n d  of 

r e c e i v i n g  p r o p e r t y  o r  s e r v i c e s  f r o m  i l l e g a l  c r e d i t  c a r d  u s e ,  

w h i c h  was f o r b i d d e n  b y  a n o t h e r  s u b - s e c t i o n  of t h e  same 

s t a t u t e .  T h e  c o u r t  h e l d  t h i s  was f u n d a m e n t a l  e r r o r  a s  t h e  

j u r y  c o u l d  h a v e  c o n v i c t e d  T a r p l e y  o n  t h e  u n c h a r g e d  t h e o r y .  

T h e  same e r r o r  o c c u r r e d  h e r e .  M r .  S o c h o r ' s  c o n v i c t i o n  f o r  

k i d n a p p i n g  m u s t  b e  r e v e r s e d  h e  was t r i e d  o n  a t h e o r y  w h i c h  

w a s  n o t  c h a r g e d .  

T h e  j u r y  was i n s t r u c t e d  o n  k i d n a p p i n g  and  s e x u a l  b a t t e r y  a s  

u n d e r l y i n g  f e l o n i e s  f o r  f e l o n y  murder .  R923-924. T h i s  C o u r t  h a s  

f o u n d  f u n d a m e n t a l  e r r o r  i n  t h e  f a i l u r e  t o  d e f i n e  t h e  u n d e r l y i n g  

f e l o n y  i n  a f e l o n y  m u r d e r  c a se ,  e . g . ,  F r a n k l i n  V .  S t a t e ,  4 0 3  

So.2d 975 ( F l a .  1 9 8 1 ) ,  and  i n  t h e  f a i l u r e  t o  i n s t r u c t  o n  premedi- 

t a t i o n .  The  f a i l u r e  o f  c o u n s e l  d o e s  n o t  r e l i e v e  t h e  c o u r t  of t h e  

d u t y  t o  g i v e  a l l  c h a r g e s  n e c e s s a r y  t o  a f a i r  t r i a l  o f  t h e  i s s u e s .  

Robles v .  S t a t e ,  188 So.2d 789 ,  793  ( F l a .  1 9 6 6 ) .  

Supreme C o u r t  p r e c e d e n t s  a r e  o f  a l i k e  t e n o r .  

W i t h  r e spec t  t o  f i n d i n g s  of g u i l t  o n  
c r i m i n a l  c h a r g e s ,  t h e  C o u r t  c o n s i s t e n t l y  
h a s  f o l l o w e d  t h e  r u l e  t h a t  t h e  j u r y ' s  v e r -  
d i c t  m u s t  b e  s e t  a s i d e  i f  i t  c o u l d  b e  s u p -  
p o r t e d  o n  o n e  g r o u n d  b u t  n o t  a n o t h e r ,  a n d  
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t h e  r e v i e w i n g  c o u r t  was u n c e r t a i n  w h i c h  of 
t h e  two g r o u n d s  was r e l i e d  u p o n  b y  t h e  j u r y  
i n  r e a c h i n g  t h e  v e r d i c t .  

M i l l s  v .  M a r y l a n d ,  1 0 8  S . C t .  1 8 6 0 ,  1 8 6 6  ( 1 9 8 8 ) .  I n  c a p i t a l  

cases ,  t h e  C o u r t  h a s  r e q u i r e d  h e i g h t e n e d  c e r t a i n t y  t h a t  t h e  

v e r d i c t  r es t  o n  proper g r o u n d s ,  e v e n  w h e r e  t h e  e r r o r  o c c u r s  a t  

t h e  g u i l t  p h a s e  o f  t h e  p r o c e e d i n g .  Beck  v .  Alabama, 447 U . S .  

625 ,  643 ,  100  S . C t .  2382, 65 L.Ed.2d 392 ( 1 9 8 0 )  ( " u n c e r t a i n t y  and 

u n r e l i a b i l i t y  [ i n ]  t h e  f a c t  f i n d i n g  process c a n n o t  be t o l e r a t e d  

i n  a cap i t a l  case") .  

A s  a l r e a d y  n o t e d ,  i t  is  l i k e l y  t h a t  t h e  j u r y  r e l i e d  o n  f e l -  

ony  murder  w i t h  k i d n a p p i n g  as t h e  u n d e r l y i n g  f e l o n y  i n  o r d e r  t o  

c o n v i c t  of f i r s t  d e g r e e  murder .  Hence t h i s  C o u r t  s h o u l d  order a 

new t r i a l  on  b o t h  k i d n a p p i n g  and  murder .  

iii. D e f i n i t i o n  of T e r r o r i z e  

The t r i a l  c o u r t  g a v e  no  d e f i n i t i o n  " t e r r o r i z e . "  T h i s  v e r b  

i s  s u b j e c t  t o  v a r i a b l e  d e f i n i t i o n . 2 7  Compare S t a t e  v .  

B o d e n s c h a t z ,  6 6 2  P.2d 1, 3 ( O r .  App. 1 9 8 3 )  ( " T h e  term was in -  

c l u d e d  i n  t h e  c o d e  t o  c o v e r  v e n g e f u l  o r  s a d i s t i c  a b d u c t i o n s  

accompanied  by  t a u n t i n g  t h r e a t s  o f  t o r t u r e ,  d e a t h  or o the r  s e v e r -  

e l y  f r i g h t e n i n g  e x p e r i e n c e " )  w i t h  S t a t e  v .  P r e v e t t e ,  345 S.E.2d 

1 5 9 ,  164 (N.C. 1 9 8 6 )  ( k i d n a p p i n g  w i t h  i n t e n t  t o  t e r r o r i z e  e n t a i l s  

" p u t t i n g  t h a t  p e r s o n  i n  some h i g h  d e g r e e  o f  f e a r ,  a s t a t e  of  

i n t e n s e  f r i g h t  o r  a p p r e h e n s i o n " ) .  Under s e c t i o n  775.021,  F lor ida  

2 7  T h e  n e e d  t o  d e f i n e  t h e  word b e c o m e s  o b v i o u s  when o n e  con- 
s i d e r s  t h a t  a s t a t u t e  t h a t  r e a d  simply " I t  i s  a t h i r d  d e g r e e  
f e l o n y  t o  t e r r o r i z e  a n o t h e r  p e r s o n "  would s u r e l y  b e  u n c o n s t i -  
t u t i o n a l .  
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S t a t u t e s ,  a n d  t h e  d u e  process r u l e  of l e n i t y , 2 8  t h i s  C o u r t  mus t  

a d o p t  t h e  most r e s t r i c t i v e  d e f i n i t i o n .  The  f a i l u r e  t o  d e f i n e  a n  

e s s e n t i a l  e lement  of t h e  crime c o n s t i t u t e s  f u n d a m e n t a l  e r r o r  

b e c a u s e  i t  v i o l a t e s  d u e  process .  S c r e w s  v.  U n i t e d  S t a t e s ,  325 

U . S .  9 1 ,  1 0 7 ,  6 5  S . C t .  1 0 3 1 ,  89  L .Ed.  1 4 9 5  ( 1 9 4 5 )  ( w i l l f u l l y  

d e p r i v i n g  o n e  of c i v i l  r i g h t s ;  term " w i l l f u l l y "  n o t  d e f i n e d ;  

H E L D ,  f u n d a m e n t a l  e r r o r ) .  The  f a c t  t h a t  t h e r e  were o t h e r  t h e o r -  

i e s  o f  k i d n a p p i n g  d o e s  n o t  s a v e  t h e  c o n v i c t i o n ,  s i n c e  w e  d o  n o t  

know w h a t  t h e o r y  t h e  j u r y  a d o p t e d .  S e e  S t a t e  v .  Moore, 340  

S .E .2d  4 0 1  ( N . C .  1 9 8 6 )  a n d ,  more g e n e r a l l y ,  M i l l s  v .  Mary land ,  

1 0 8  S .Ct .  1860 ( 1 9 8 8 ) .  

- 

c. S t a t u t e  of L i m i t a t i o n s .  

M r .  S o c h o r  was i n d i c t e d  f o r  f i r s t  d e g r e e  m u r d e r  a n d  

k i d n a p p i n g  o n  O c t o b e r  9 ,  1 9 8 6  f o r  a n  i n c i d e n t  a l l e g e d l y  

o c c u r r i n g  o n  J a n u a r y  1, 1 9 8 2 .  R1143.  K i d n a p p i n g  i s  a f i r s t  

d e g r e e  f e l o n y .  S e c t i o n  7 8 7 . 0 1 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 1 ) .  

A t t e m p t e d  k i d n a p p i n g  i s  a s e c o n d  d e g r e e  f e l o n y .  S e c t i o n  

7 7 7 . 0 4 ( 4 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 1 ) .  S e x u a l  b a t t e r y  w i t h  

g r e a t  f o r c e  i s  a l i f e  f e l o n y .  S e c t i o n  7 9 4 . 0 1 1 ( 3 ) ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 1 ) .  T h u s ,  a t t e m p t e d  s e x u a l  b a t t e r y  w i t h  g r e a t  

f o r c e  i s  a l s o  a s e c o n d  d e g r e e  f e l o n y .  S e c t i o n  7 7 7 . 0 4 ( 4 ) ,  

F l o r i d a  S t a t u t e s  ( 1 9 8 1 ) .  T h e  s t a t u t e  o f  l i m i t a t i o n s  f o r  

f i r s t  d e g r e e  f e l o n y  i s  f o u r  years. Section 7 7 5 . 1 5 ( 2 ) ( a ) ,  

F l o r i d a  S t a t u t e s  ( 1 9 8 1 ) .  I t  i s  t h r e e  y e a r s  f o r  a s e c o n d  

28 S e e  Dunn v .  U n i t e d  S t a t e s ,  442 U.S. 1 0 0 ,  1 1 2 ,  99 S .Ct .  2190, 
60 L.Ed.2d 743  ( 1 9 7 9 ) .  
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d e g r e e  f e l o n y .  S e c t i o n  7 7 5 . 1 5 ( 2 ) ( b ) .  T h u s ,  t h e  s t a t u t e  o f  

l i m i t a t i o n s  h a d  r u n  f o r  k i d n a p p i n g ,  a t t e m p t e d  k i d n a p p i n g ,  a n d  

attempted s e x u a l  b a t t e r y .  

T h e  e x p i r a t i o n  o f  t h e  s t a t u t e  of l i m i t a t i o n s  c o n s t i t u t e s  a n  

a b s o l u t e  d e f e n s e  t o  a p r o s e c u t i o n .  F a i l u r e  t o  p r o v e  t h a t  t h e  

f e l o n y  o c c u r r e d  w i t h i n  t h e  l i m i t a t i o n  p e r i o d  c o n s t i t u t e s  a f a i l -  

u r e  t o  p r o v e  t h e  f e l o n y ,  j u s t  l i k e  t h e  f a i l u r e  t o  p r o v e  any  o t h e r  

n e c e s s a r y  e l e m e n t  o f  t h e  f e l o n y .  

T h e  n o t e  t o  S t a n d a r d  J u r y  I n s t r u c t i o n  3.02 s t a t e s  t h a t ,  when 

app l i cab le ,  t h e  t r i a l  j u d g e  must  i n s t r u c t  on  t h e  s t a t u t e  of l i m i -  

t a t i o n s .  See a l s o  Lear v .  E q u i t a b l e  L i f e  A s s u r a n c e  S o c i e t y  o f  

t h e  U n i t e d  S t a t e s ,  798 F.2d 1 1 2 8 ,  1132-1133 ( 8 t h  C i r .  1 9 8 6 ) .  

T h e  f a i l u r e  t o  i n s t r u c t  o n  t h e  s t a t u t e  o f  l i m i t a t i o n s  

d e n i e d  M r .  S o c h o r  a n  a b s o l u t e  d e f e n s e  t o  t h e  k i d n a p p i n g  

c o u n t .  T h u s ,  a new t r i a l  i s  r e q u i r e d  o n  t h e  k i d n a p p i n g  

c o u n t .  A new t r i a l  i s  a l s o  r e q u i r e d  o n  t h e  f i r s t  d e g r e e  

m u r d e r  c o u n t  a s  t h e  s t a t u t e  o f  l i m i t a t i o n s  w o u l d  h a v e  

opera ted  a s  a d e f e n s e  t o  t h r e e  t h e o r i e s  o f  f e l o n y  m u r d e r :  

k i d n a p p i n g ,  a t t e m p t e d  k i d n a p p i n g ,  a n d  a t t e m p t e d  s e x u a l  

b a t t e r y .  

2. Non-Death Lessers 

T h e  j u r y  was n o t  g i v e n  i n s t r u c t i o n s  o n  a n y  non  d e a t h  

l e s s e r s ,  o v e r  d e f e n s e  c o u n s e l ' s  o b j e c t i o n ,  e v e n  t h o u g h  Ms. 

G i f f o r d ' s  b o d y  was n e v e r  f o u n d  and t h e r e  was a q u e s t i o n  w h e t h e r  

- 

M r .  S o c h o r  a c t u a l l y  c a u s e d  t h e  d e a t h  of M s .  G i f f o r d  o r  w h e t h e r  

M s .  G i f f o r d  is  e v e n  dead .29  

29  Even  i f  t h e r e  were n o  r e q u e s t ,  t h e  f a i l u r e  t o  i n s t r u c t  o n  
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I n  t h e  p r e s e n t  c a s e ,  d e f e n s e  c o u n s e l  r e q u e s t e d  a l l  non-  

d e a t h  l e s se r s  w h i c h  were s u p p o r t e d  b y  t h e  e v i d e n c e .  R824- 

8 2 5 .  H e  s p e c i f i c a l l y  m e n t i o n e d  b a t t e r y  a n d  a s s a u l t .  R824.  

H e  a l s o  s p e c i f i c a l l y  o b j e c t e d  t o  t h e  f a i l u r e  t o  g i v e  non-  

d e a t h  l e s s e r s .  R825. A t t e m p t e d  f i r s t  deg ree  m u r d e r  a n d  

a g g r a v a t e d  b a t t e r y  were r e q u i r e d  t o  b e  g i v e n  a s  a l e s s e r  

i n c l u d e d  o f f e n s e s  of f i r s t  d e g r e e  p r e m e d i t a t e d  m u r d e r ,  a n d  

a t t e m p t e d  murde r ,  s e x u a l  b a t t e r y ,  a t tempted  s e x u a l  b a t t e r y ,  a n d  

k i d n a p p i n g  were r e q u i r e d  t o  be g i v e n  a s  lesser  i n c l u d e d  o f f e n s e s  

o f  f e l o n y  murde r .  Non-death l essers  m u s t  b e  g i v e n ,  i f  t h e r e  i s  

a n y  e v i d e n c e  t o  s u p p o r t  t h e m .  Drotar  v .  S t a t e ,  433 So.2d 1 0 0 5  

( F l a .  3d DCA 1 9 8 3 ) .  

T h e  f a i l u r e  t o  i n s t r u c t  o n  a t t e m p t e d  murde r ,  s e x u a l  b a t t e r y ,  

and  o t h e r  non-dea th  lessers was h a r m f u l  i n  t h i s  case .  T h e  j u r y  

was g i v e n  no v e r d i c t  which would e f f e c t u a t e  p o s s i b l e  d o u b t s  a b o u t  

t h e  p r o o f  of c a u s e  of d e a t h .  A v e r d i c t  of s e c o n d  d e g r e e  m u r d e r  

o r  m a n s l a u g h t e r  w o u l d  n o t  s e r v e  s u c h  a p u r p o s e  as  b o t h  of those 

dea l  w i t h  d o u b t s  a b o u t  i n t e n t ,  n o t  c a u s e  of d e a t h .  T h e  f a i l u r e  

t o  i n s t r u c t  o n  t h e  o n e - s t e p  removed o f f e n s e s  of a t t e m p t e d  f i r s t  

d e g r e e  m u r d e r ,  s e x u a l  b a t t e r y ,  a t t e m p t e d  s e x u a l  b a t t e r y ,  a n d  

k i d n a p p i n g  c o n s t i t u t e s  r e v e r s i b l e  error as a matter of law. See, 
e . g . ,  H e r r i n g t o n  v.  S t a t e ,  538 So.2d 850  ( F l a .  1 9 8 9 ) .  F a i l u r e  t o  

i n s t r u c t  o n  n o n - d e a t h  lessers v i o l a t e s  t h e  C o n s t i t u t i o n .  - See 

V u j o s e v i c  v .  R a f f e r t y ,  844 F.2d 1 0 2 3  ( 3 r d  C i r .  1 9 8 8 ) .  

l e s s e r  i n c l u d e d  o f f e n s e s  would c o n s t i t u t e  r e v e r s i b l e  e r ror .  
I n  a c a p i t a l  case, lessers must  be p e r s o n a l l y  w a i v e d  by t h e  
d e f e n d a n t .  H a r r i s  v .  S t a t e ,  438 So.2d 787 ( F l a .  1 9 8 3 ) .  N o  
s u c h  w a i v e r  appears a t  b a r .  
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3. Homicide I n s t r u c t i o n s  

a. T h e o r i e s  n o t  S u p p o r t e d  by t h e  E v i d e n c e  

T h e  i n d i c t m e n t  c h a r g e d  M r .  S o c h o r  w i t h  t h e  p r e m e d i t a t e d  

m u r d e r  o f  M s .  G i f f o r d .  R1143.  N e v e r t h e l e s s ,  t h e  ca se  was 

s u b m i t t e d  t o  t h e  j u r y  o n  s i x  d i f f e r e n t  t h e o r i e s  o f  f e l o n y  

m u r d e r  -- t h a t  t h e  k i l l i n g  o c c u r r e d  d u r i n g :  1) k i d n a p p i n g ;  

2 )  a t t e m p t e d  k i d n a p p i n g :  3 )  escape from t h e  s c e n e  of k i d n a p -  

p i n g ;  4 )  s e x u a l  b a t t e r y ;  5 )  a t t e m p t e d  s e x u a l  b a t t e r y ;  6 )  

escape from t h e  s c e n e  o f  s e x u a l  b a t t e r y .  €1923. 

As shown e l s e w h e r e  i n  t h i s  b r i e f ,  a n d  a s  t h e  t r i a l  c o u r t  

f o u n d  i n  i t s  s e n t e n c i n g  o r d e r , 3 0  t h e r e  was n o  proof o f  

completed s e x u a l  b a t t e r y .  K i d n a p p i n g  was a l s o  a n  improper 

t h e o r y  f o r  f e l o n y  m u r d e r  b e c a u s e  t h e r e  was n o  p r o o f  of k i d -  

n a p p i n g  and  b e c a u s e  t h e  s t a t u t e  o f  l i m i t a t i o n s  h a d  e x p i r e d  a s  

t o  k i d n a p p i n g .  I t  was n e v e r  s e r i o u s l y  c o n t e n d e d  t h a t  t h e  

k i l l i n g  o c c u r r e d  d u r i n g  a n  escape o r  d u r i n g  a n  a t t e m p t e d  

k i d n a p p i n g .  F i n a l l y ,  t h e  s t a t e  d i d  n o t  p r o v e  a n  a t t e m p t e d  

s e x u a l  b a t t e r y ,  o r  premeditated murder .  

" W i t h  r e spec t  t o  f i n d i n g s  o f  g u i l t  o n  c r i m i n a l  c h a r g e s ,  t h e  

C o u r t  c o n s i s t e n t l y  h a s  f o l l o w e d  t h e  r u l e  t h a t  t h e  j u r y ' s  v e r d i c t  

m u s t  b e  s e t  as ide i f  i t  c o u l d  be s u p p o r t e d  o n  o n e  g r o u n d  b u t  n o t  

a n o t h e r ,  and t h e  r e v i e w i n g  c o u r t  was u n c e r t a i n  w h i c h  of t h e  t w o  

g r o u n d s  was r e l i e d  u p o n  b y  t h e  j u r y  i n  r e a c h i n g  t h e  v e r d i c t . "  

30 T h e  c o u r t  wrote: "Even  t h o u g h  t h e r e  i s  n o  e v i d e n c e  t h e  
D e f e n d a n t  a c t u a l l y  s e x u a l l y  a s s a u l t e d  t h e  v i c t i m  a s  t h e  b o d y  
w a s  n e v e r  f o u n d ,  t h e  D e f e n d a n t ' s  a d m i s s i o n s  p r o v e  t h e  d e a t h  
o c c u r r e d  a s  h e  was a t t e m p t i n g  t o  s e x u a l l y  a s s a u l t  h e r . "  
R1232. 
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M i l l s  v .  M a r y l a n d ,  1 0 8  S . C t .  1 8 6 0 ,  1806  ( 1 9 8 8 ) .  Cap i t a l  cases 

r e q u i r e  a h e i g h t e n e d  d e g r e e  o f  c e r t a i n t y  t h a t  t h e  v e r d i c t  rest 

o n  proper g r o u n d s ,  e v e n  where  t h e  error  o c c u r s  a t  t h e  g u i l t  p h a s e  

of t h e  p r o c e e d i n g .  -- See Beck v.  Alabama, 447 U.S. 625,  643 ,  100 

S . C t .  2382, 65 L.Ed.2d 392  ( 1 9 8 0 ) .  

Here,  t h e  j u d g e ' s  i n s t r u c t i o n s  d i rec ted  t h a t  t h e  j u r y  c o u l d  

f i n d  M r .  Sochor  g u i l t y  o f  f i r s t  d e g r e e  murder  o n  t h e o r i e s  u n s u p -  

p o r t e d  b y  t h e  e v i d e n c e .  The  j u r y ' s  v e r d i c t  i s  s i m p l y  a g e n e r a l  

f i n d i n g  of g u i l t  o n  f i r s t  d e g r e e  m u r d e r .  U n d e r  t h e s e  c i r c u m -  

s t a n c e s ,  t h i s  C o u r t  c a n n o t  be c e r t a i n  t h a t  t h e  v e r d i c t  rests o n  a 

v a l i d  t h e o r y ,  a n d  t h e  f i r s t  degree m u r d e r  c o n v i c t i o n  m u s t  be 

r e v e r s e d .  

b .  E x c u s a b l e  Homicide and M a n s l a u g h t e r  

T h e  e x c u s a b l e  homic ide  i n s t r u c t i o n  was i n a c c u r a t e  a n d  

i n c o m p l e t e .  I t  was: 

T h e  k i l l i n g  o f  a human b e i n g  i s  e x c u s a b l e ,  
a n d  t h e r e f o r e  l a w f u l ,  when c o m m i t t e d  b y  
a c c i d e n t  a n d  m i s f o r t u n e  i n  d o i n g  a n y  l a w f u l  
a c t  b y  l a w f u l  m e a n s  w i t h  u s u a l  o r d i n a r y  
c a u t i o n  a n d  w i t h o u t  a n y  u n l a w f u l  i n t e n t ,  
o r  b y  a c c i d e n t  o r  m i s f o r t u n e  i n  t h e  h e a t  of 
p a s s i o n ,  u p o n  a n y  s u d d e n  a n d  s u f f i c i e n t  
p r o v o c a t i o n ,  o r  u p o n  a s u d d e n  c o m b a t ,  w i t h -  
o u t  a n y  d a n g e r o u s  weapon  b e i n g  u s e d  a n d  n o t  
d o n e  i n  a c r u e l  o r  u n u s u a l  manner .  

R921-922. 

T h e  p h r a s e  " w i t h o u t  a n y  d a n g e r o u s  weapon and n o t  d o n e  i n  a 

cruel o r  u n u s u a l  m a n n e r "  i s  misleading and can l e a d  a j u r y  t o  

b e l i e v e  t h a t  e x c u s a b l e  h o m i c i d e  c a n n o t  e x i s t  when t h e  k i l l i n g  is  

d o n e  i n  a c r u e l  o r  u n u s u a l  manner .  K i n g e r y  v .  S t a t e ,  502 So.2d 
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1 1 9 9  ( F l a .  1st  DCA 1 9 8 8 ) .  T h e  u n u s u a l  manner  r e s t r i c t i o n  o n l y  

a p p l i e s  t o  t h e  sudden  combat p rong  o f  t h e  i n s t r u c t i o n  and  n o t  t o  

t h e  o ther  p r o n g s  of t h e  i n s t r u c t i o n .  - I d .  

T h e  i n s t r u c t i o n s  were a l so  e r r o n e o u s  i n  t h a t  t h e  t r i a l  c o u r t  

f a i l e d  t o  g i v e  t h e  f o l l o w i n g  s t a n d a r d  " l o n g  form" e x c u s a b l e  homi- 

c i d e  i n s t r u c t i o n :  

EXCUSABLE H O M I C I D E  

An i s s u e  i n  t h i s  c a se  i s  w h e t h e r  t h e  k i l l -  
i n g  o f  ( v i c t i m )  was e x c u s a b l e .  

T h e  k i l l i n g  o f  a human b e i n g  i s  e x c u s a b l e  
i f  committed by a c c i d e n t  and  m i s f o r t u n e .  

I n  o r d e r  t o  f i n d  t h e  k i l l i n g  was c o m m i t t e d  
b y  a c c i d e n t  a n d  m i s f o r t u n e ,  y o u  m u s t  f i n d  
t h e  d e f e n d a n t  was: 

i n  t h e  h e a t  o f  p a s s i o n  b r o u g h t  o n  by  a 
s u d d e n  p r o v o c a t i o n  s u f f i c i e n t  t o  p r o d u c e  i n  
t h e  mind  o f  a n  o r d i n a r y  p e r s o n  t h e  h i g h e s t  
d e g r e e  of a n g e r ,  r a g e  o r  r e s e n t m e n t  t h a t  i s  
t o  i n t e n s e  a s  t o  o v e r c o m e  t h e  u s e  of 
o r d i n a r y  j u d g m e n t ,  t h e r e b y  r e n d e r i n g  a 
normal  p e r s o n  i n c a p a b l e  of r e f l e c t i o n .  

T h i s  i n s t r u c t i o n  i s  r e q u i r e d  i f  t h e r e  i s  a n y  b a s i s  i n  t h e  

e v i d e n c e  t o  s u p p o r t  i t .  K i n g e r y .  

T h e  t r i a l  c o u r t ' s  i n s t r u c t i o n s  o n  m a n s l a u g h t e r  w a s  a l s o  

e r r o n e o u s .  A l though  t h e  t r i a l  c o u r t  e x p l a i n e d  t h a t  t h e  k i l l i n g  

c a n n o t  b e  m a n s l a u g h t e r ,  i f  i t  was j u s t i f i a b l e  o r  e x c u s a b l e ,  it 

f a i l e d  t o  d e f i n e  j u s t i f i a b l e  o r  e x c u s a b l e  h o m i c i d e  i n  c o n j u n c t i o n  

w i t h  m a n s l a u g h t e r  o r  t o  g i v e  t h e  l o n g  form e x c u s a b l e  h o m i c i d e  

i n s t r u c t i o n  a t  a n y  t i m e .  R926-927. T h i s  i n s t r u c t i o n  i s  e r r o n e o u s  

i n  t h a t  i t  does n o t  d e f i n e  j u s t i f i a b l e  and  e x c u s a b l e  homic ide  i n  

c o n j u n c t i o n  w i t h  m a n s l a u g h t e r .  O r t a g u s  v .  S t a t e ,  500 So.2d 1367  
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( F l a .  1st DCA 1 9 8 7 ) .  The  f a i l u r e  t o  g i v e  t h e  form e x c u s a b l e  homi- 

c i d e  i n s t r u c t i o n  i s  a l s o  e r r o n e o u s .  A l e j o  v .  S t a t e ,  483 So.2d 

1 1 7  ( F l a .  2d DCA 1 9 8 6 ) .  

T h e  e r r o n e o u s  j u r y  i n s t r u c t i o n s  were p r e j u d i c i a l ,  a s  t h e r e  

was e v i d e n c e  t o  s u p p o r t  t h e  "heat  o f  p a s s i o n "  p rong  of e x c u s a b l e  

h o m i c i d e .  T h e  f a i l u r e  t o  g i v e  t h e  l o n g  f o r m  i n s t r u c t i o n  was 

p r e j u d i c i a l  i n  t w o  respects: (1) t h e  j u r y  was g i v e n  n o  b a s i s  t o  

u n d e r s t a n d  t h a t  a k i l l i n g  i n  t h e  h e a t  o f  p a s s i o n  was e x c u s a b l e  

h o m i c i d e ;  and  ( 2 )  t h e  j u r y  may h a v e  e r r o n e o u s l y  b e l i e v e d  t h a t  

k i l l i n g  i n  a " c r u e l  or u n u s u a l "  manner f o r b i d s  a p p l i c a t i o n  o f  t h e  

h e a t  o f  p a s s i o n  d o c t r i n e .  

c. T h i r d  Degree Murder 

T h e  t r i a l  c o u r t  f a i l e d  t o  g i v e  any  u n d e r l y i n g  f e l o n y  i n  i t s  

i n s t r u c t i o n  o n  t h i r d  d e g r e e  m u r d e r ,  e f f e c t i v e l y  d e p r i v i n g  M r .  

S o c h o r  o f  proper  j u r y  c o n s i d e r a t i o n  o f  a lesser i n c l u d e d  o f f e n s e  

s u p p o r t e d  by t h e  e v i d e n c e .  T h i s  d e n i e d  M r .  S o c h o r  d u e  process o f  

l a w ,  t h e  e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l ,  and  t r i a l  by j u r y ,  a n d  

s u b j e c t e d  h im t o  c r u e l  and u n u s u a l  p u n i s h m e n t  p u r s u a n t  t o  a r t i c l e  

I ,  s e c t i o n s  2 ,  9 ,  1 6 ,  and  1 7  o f  t h e  F l o r i d a  C o n s t i t u t i o n  and  t h e  

f i f t h ,  s i x t h ,  e i g h t h ,  a n d  f o u r t e e n t h  a m e n d m e n t s  t o  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n .  

T h e  j u r y  was t o l d  t h a t  t h i r d  d e g r e e  murde r  a p p l i e d  t o  any  

f e l o n y ,  e x c e p t  those d e f i n e d  i n  t h e  f i r s t  d e g r e e  m u r d e r  s t a t u t e ,  

R925-26 ,  b u t  was g i v e n  no  i d e a  what  a c t s  c o u l d  c o n s t i t u t e  o t h e r  

f e l o n i e s .  H e n c e ,  t h e  t h i r d  d e g r e e  m u r d e r  i n s t r u c t i o n  w a s  i m -  

p rope r .  When t h e r e  is  e v i d e n c e  t o  s u p p o r t  any  t h i r d  d e g r e e  mur- 

d e r  t h e o r y ,  a s  a lesser  i n c l u d e d  o f f e n s e ,  t h e  j u r y  m u s t  b e  

- 72 - 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

i n s t r u c t e d  o n  each u n d e r l y i n g  f e l o n y  which  would s u p p o r t  t h i r d  

d e g r e e  murder .  S t a t e  v .Barnes ,  - 1 8 2  So.2d 260 ( F l a .  2d DCA 1 9 6 6 ) .  

See also Green  v.  S t a t e ,  475 So.2d 235 ( F l a .  1 9 7 5 ) .  

A t  b a r  t h e r e  was e v i d e n c e  t o  s u p p o r t  f a l s e  impr i sonmen t  and  

a g g r a v a t e d  b a t t e r y  as  t h e o r i e s  o f  t h i r d  d e g r e e  murder .  The t r i a l  

j u d g e  r e c o g n i z e d  t h a t  t h e  e v i d e n c e  s u p p o r t e d  f a l s e  impr i sonmen t  

by i n s t r u c t i n g  o n  t h i s  a s  a lesser of k i d n a p p i n g .  I t  i s  e q u a l l y  

l o g i c a l  t h a t  t h i r d  d e g r e e  m u r d e r ,  b a s e d  on  f a l s e  impr i sonmen t ,  

would b e  r e q u i r e d  when f i r s t  d e g r e e  f e l o n y  m u r d e r ,  b a s e d  o n  k i d -  

n a p p i n g ,  b e  g i v e n .  

A g g r a v a t e d  b a t t e r y ,  a s  a t h e o r y  o f  t h i r d  d e g r e e  murde r ,  was 

a l s o  s u p p o r t e d  b y  t h e  e v i d e n c e .  T h e  j u r y  was g i v e n  s e x u a l  

b a t t e r y  w i t h  g r e a t  f o r c e  a s  a t h e o r y  o f  f e l o n y  murder .  Aggra- 

v a t e d  b a t t e r y  i s  a " c a t e g o r y  two" lesser  o f  s e x u a l  b a t t e r y  w i t h  

g r e a t  fo rce .  F l a .  S t d .  J u r y  I n s t r .  ( C r i m ) .  T h u s ,  t h i r d  d e g r e e  

murde r ,  b a s e d  o n  a g g r a v a t e d  b a t t e r y ,  would a l s o  be a c a t e g o r y  t w o  

lesser of f i r s t  d e g r e e  f e l o n y  m u r d e r  b a s e d  o n  s e x u a l  b a t t e r y .  

T h e  e v i d e n c e  g a v e  rise t o  a t h e o r y  t h a t ,  i f  D e n n i s  S o c h o r  i n j u r e d  

t h e  d e c e a s e d ,  h e  d i d  n o t  have  a p r e m e d i t a t e d  d e s i g n  t o  k i l l  h e r  

and was n o t  a c t i n g  t o  f o r c e  her t o  h a v e  s e x ,  b u t  s i m p l y  acted o u t  

of a r a g e  w h i c h  c r ea t ed  a n  i n t e n t  t o  i n j u r e ,  b u t  n o t  t o  k i l l .  

T h e r e  was e x t e n s i v e  e v i d e n c e  of i n t o x i c a t i o n  as  p r e v i o u s l y  o u t -  

l i n e d .  Hence, a n  i n s t r u c t i o n  o n  a g g r a v a t e d  b a t t e r y  a s  a n  u n d e r -  

l y i n g  f e l o n y  f o r  t h i r d  d e g r e e  murder  was r e q u i r e d .  = J o h n s o n  

v .  S t a t e ,  423 So.2d 614  ( F l a .  1st DCA 1 9 8 2 ) .  
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T h e  f a i l u r e  t o  e x p l a i n  t h a t  a k i l l i n g  d u r i n g  f a l s e  impr i son-  

ment o r  a n  a g g r a v a t e d  b a t t e r y  c o n s t i t u t e d  t h i r d  d e g r e e  m u r d e r  

e f f e c t i v e l y  p r e v e n t e d  j u r y  c o n s i d e r a t i o n  of t h i r d  d e g r e e  murde r  

as  a n  o p t i o n  i n  t h e  case. A g g r a v a t e d  b a t t e r y  h a d  n o t  b e e n  men- 

t i o n e d  i n  t h e  case ,  t h u s  t h e r e  was n o  c o n c e i v a b l e  way t h e  j u r y  

c o u l d  h a v e  c o n n e c t e d  i t  t o  t h i r d  d e g r e e  murder .  Fa l se  i m p r i s o n -  

m e n t  h a d  o n l y  b e e n  i n s t r u c t e d  o n  as  a lesser i n c l u d e d  o f f e n s e  o f  

k i d n a p p i n g  .31 

I n  t h e  p r e s e n t  case  t h i r d  d e g r e e  m u r d e r  i s  o n l y  o n e  s t e p  

removed from f i r s t  d e g r e e  f e l o n y  m u r d e r ,  a s  t h e r e  was n o  j u r y  

i n s t r u c t i o n  o n  s e c o n d  d e g r e e  f e l o n y  murder .  Second d e g r e e  murde r  

would o n l y  be a l o g i c a l  lesser t o  a p r e m e d i t a t i o n  t h e o r y ,  n o t  a 

f e l o n y  m u r d e r  t h e o r y .  T h e r e  i s  a g r e a t  l i k e l i h o o d  o f  r e l i a n c e  

o n  f e l o n y  m u r d e r ,  a s  shown b y  t h e  k i d n a p p i n g  c o n v i c t i o n .  T h e  

f a i l u r e  t o  g i v e  a proper t h i r d  d e g r e e  murder  i n s t r u c t i o n  e f f e c t -  

i v e l y  e l i m i n a t e d  a n y  l e s s e r  i n c l u d e d  o f f e n s e s  o n  f i r s t  d e g r e e  

f e l o n y  murder .  

D. OTHER GUILT ISSUES 

1. Kidnapp ing  

a.  S t a t u t e  o f  L i m i t a t i o n s  

As shown a p o i n t  1 . C . l . c  above ,  t h e  s t a t u t e  of l i m i t a t i o n s  

had  r u n  o n  k i d n a p p i n g .  T h i s  r e q u i r e s  M r .  S o c h o r ' s  d i s c h a r g e  from 

h i s  k i d n a p p i n g  c o n v i c t i o n ,  and a new t r i a l  o n  t h e  murder  c o u n t  a s  

k i d n a p p i n g  was i n v a l i d  a s  a t h e o r y  of f e l o n y  murde r .  

31 T h e  e r ro r  from t h i s  i n s t r u c t i o n  compounded  t h e  p r e v i o u s l y  
a r g u e d  e r r o n e o u s  i n s t r u c t i o n  t h a t  v o l u n t a r y  i n t o x i c a t i o n  i s  
n o t  a d e f e n s e  t o  k i d n a p p i n g  a n d  t h u s  t o  k i d n a p p i n g  a s  a 
t h e o r y  o f  f i r s t  d e g r e e  f e l o n y  murder .  
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T h e  i n d i c t m e n t  d o e s  n o t  a l l e g e  a n y  b a s i s  f o r  t o l l i n g  t h e  

s t a t u t e  o f  l i m i t a t i o n s .  R1143.  I n  S t u r d i v a n  v .  S t a t e ,  419  

S o . 2 d  300  ( F l a .  1 9 8 2 )  t h i s  C o u r t  wrote  a t  p a g e s  301-302  

( e m p h a s i s  s u p p l i e d ) :  

T h e  s t a t e  m u s t  s h o w  i n  t h e  i n f o r m a t i o n  o r  
i n d i c t m e n t  t h a t  t h e  p r o s e c u t i o n  " f o r  t h e  
o f f e n s e  c h a r q e d "  h a s  b e q u n  w i t h i n  t h e  s t a -  
t u t e  o f  l i m i t a t i o n s .  H o r t o n  v .  Mayo, 1 5 3  
F l a .  6 1 1 ,  1 5  S o . 2 d  327  ( 1 9 4 3 ) ;  R o u s e  v .  
S t a t e ,  4 4  F l a .  1 4 8 ,  3 2  So. 784  ( 1 9 0 2 ) .  T h e  
c h a r g i n g  d o c u m e n t  may meet t h i s  r e q u i r e m e n t  
b y  s h o w i n g  o n  i t s  f a c e  t h e  d a t e  of t h e  
crime a n d  t h e  d a t e  t h e  d o c u m e n t  i s s u e d .  
I f ,  h o w e v e r ,  i t  a p p e a r s  from t h e  d a t e  shown 
o n  t h e  c h a r g i n g  d o c u m e n t  t h a t  t h e  s t a t u t e  
o f  l i m i t a t i o n s  may h a v e  r u n ,  t h e  s t a t e  
m u s t  a l l e g e  f a c t s  n e c e s s a r y  t o  s h o w  t h e  
s t a t u t e  was t o l l e d  f o r  t h e  o f f e n s e  c h a r g e d  
b e f o r e  p r o s e c u t i o n  commenced. 

S t u r d i v a n '  s u n a m b i g u o u s  l a n g u a g e  c o n t r o l s  t h i s  i s s u e .  T h e  

s t a t u t e  o f  l i m i t a t i o n s  m u s t  b e  l i b e r a l l y  c o n s t r u e d  i n  f a v o r  

o f  d e f e n d a n t s .  - S t a t e  v .  K i n g ,  282  S o . 2 d  1 6 5  ( F l a .  1 9 7 3 ) .  

T h e  b u r d e n  i s  o n  t h e  s t a t e  t o  s h o w  t h a t  t h e  p r o s e c u t i o n  began  

w i t h i n  t h e  l i m i t a t i o n  p e r i o d .  - I d .  1 6 4 .  T h e  d e f e n s e  of t h e  

s t a t u t e  of l i m i t a t i o n s  c a n  o n l y  be p e r s o n a l l y  w a i v e d  b y  t h e  

d e f e n d a n t ,  T u c k e r  v .  S t a t e ,  4 5 9  S o . 2 d  3 0 6  ( F l a .  1 9 8 4 ) ,  a n d  

c a n  be r a i s e d  a t  any  t i m e .  S t a t e  v .  King.  

M r .  S o c h o r ' s  p r o s e c u t i o n  f o r  k i d n a p p i n g  w a s  b a r r e d  b y  

t h e  s t a t u t e  of l i m i t a t i o n s  a n d  c o n s t i t u t e s  a d e n i a l  of d u e  

p rocess ,  t h e  e f f e c t i v e  a s s i s t a n c e  of c o u n s e l ,  a n d  s u b j e c t s  

h im t o  c r u e l  a n d  u n u s u a l  p u n i s h m e n t  i n  v i o l a t i o n  o f  a r t i c l e  
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I ,  s e c t i o n s  2 ,  9 ,  1 6 ,  a n d  1 7  of t h e  F l o r i d a  C o n s t i t u t i o n  a n d  

t h e  f o u r t h ,  f i f t h ,  s i x t h ,  e i g h t h  a n d  f o u r t e e n t h  a m e n d m e n t s  t o  

t h e  U n i t e d  S t a t e s  C o n ~ t i t u t i o n . ~ ~  

b. Amending t h e  I n d i c t m e n t  

A s  a l r e a d y  n o t e d ,  t h e  i n d i c t m e n t  c h a r g e d  k i d n a p p i n g  w i t h  

i n t e n t  t o  commit s e x u a l  b a t t e r y .  I t  s t a n d s  t o  r e a s o n  t h a t  t h e  

s t a t e  s h o u l d  be  l i m i t e d  t o  what  i t  c h a r g e d .  T h e  s i x t h  amendment 

demands as much. N e v e r t h e l e s s ,  a s  a l r e a d y  n o t e d ,  t h e  j u r y  i n -  

s t r u c t i o n s  afforded t h e  s t a t e  t h e  l u x u r y  o f  a n  a d d i t i o n a l  t h e o r y :  

k i d n a p p i n g  w i t h  i n t e n t  t o  c a u s e  g r e a t  b o d i l y  h a r m  o r  t o  t e r ro r -  

i z e .  T h i s  was i n  e f f e c t  a n  u n a u t h o r i z e d  amendment t o  t h e  i n d i c t -  

m e n t .  -- S e e  W a t s o n  v .  J a g o ,  558  F.2d 330 ,  338-39 ( 6 t h  C i r .  1 9 7 7 )  

and  U n i t e d  S t a t e s  v. Mollica 849 F.2d 723 ,  729-31 ( 2 d  C i r .  1 9 8 8 ) .  

O n l y  t h e  g r a n d  j u r y  c a n  amend t h e  i n d i c t m e n t .  S t a t e  e x  r e l .  

32  M r .  S o c h o r ' s  r a i s i n g  o f  t h i s  i s s u e  d o e s  n o t  mean t h a t  h e  i s  
b a r r e d  f r o m  r e q u e s t i n g  p rope r  j u r y  i n s t r u c t i o n s  o n  l e s se r  
i n c l u d e d  o f f e n s e s .  Rember t  v .  D u g g e r ,  8 4 2  F .2d  3 0 1  ( 1 1 t h  
C i r .  1 9 8 8 ) .  I n  Rembert  t h e  c o u r t  wrote t h a t  Beck v .  Alabama, 
4 4 7  U . S .  6 2 5 ,  100 S . C t .  2382, 65  L.Ed.2d 392 ( 1 9 8 0 )  r e q u i r e s  
t h a t  a c a p i t a l  d e f e n d a n t  must  be a l l o w e d  t o  wa ive  t h e  s t a t u t e  
o f  l i m i t a t i o n s  o n  t h e  l e s se r  i n c l u d e d  o f f e n s e s  o f  f i r s t  
d e g r e e  m u r d e r .  T h i s  i s  t r u e  e v e n  t h o u g h  R e m b e r t  h a d  
p r e v i o u s l y  i n v o k e d  t h e  s t a t u t e  o f  l i m i t a t i o n s  o n  o t h e r  
c o u n t s .  - S e e  Rember t  v .  S t a t e ,  476  So .2d  7 2 1  ( F l a .  1st DCA 
1 9 8 5 ) .  

I n  t h e  p r e s e n t  case ,  t h e r e  was no  d i s c u s s i o n  w i t  t h e  d e f e n -  
d a n t  c o n c e r n i n g  t h e  s t a t u t e  of l i m i t a t i o n s  o n  t h e  l e s s e r  
i n c l u d e d  o f f e n s e s  of f i r s t  d e g r e e  murder .  T h i s  is  r e q u i r e d .  
M r .  Sochor w o u l d  h a v e  t o  p e r s o n a l l y  w a i v e  h i s  r i g h t  t o  
lessers.  Mack v. S t a t e ,  537 So.2d 1 0 9  ( F l a .  1 9 8 9 ) ;  H a r r i s  v .  
S t a t e ,  438 So.2d 787 ( F l a .  1 9 8 3 ) .  T h e  s t a t u t e  of l i m i t a t i o n s  
d e f e n s e  m u s t  a l s o  b e  p e r s o n a l l y  w a i v e d .  T u c k e r ,  s u p r a ,  a t  
3 0 9 .  T h i s  i s  c o n s i s t e n t  w i t h  t h e  s t a t e m e m s p a z i a n o  v .  
-- F l o r i d a ,  468 U.S. 447, 456-57, 104  S.Ct .  3154,  8 2  L.Ed.2d 340 
( 1 9 8 4 )  t h a t  i t  is  t h e  " d e f e n d a n t ' s  c h o i c e "  w h e t h e r  t o  i n v o k e  
o r  waive  t h e  s t a t u t e  of l i m i t a t i o n s  o n  t h e  l esser  i n c l u d e d  
o f f e n s e s  i n  a cap i t a l  case. 
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W e n t w o r t h  v .  C o l e m a n ,  1 2 1  F l a .  1 3 ,  1 6 3  So. 316 ( 1 9 3 5 ) .  An un- 

a u t h o r i z e d  amendment  o f  a n  i n d i c t m e n t  i s ,  i n  e f f e c t ,  a n o l l e  

p r o s e g u i  d i v e s t i n g  t h e  c o u r t  o f  j u r i s d i c t i o n  o v e r  t h e  c a u s e .  g. 
Hence,  t h e  c o n v i c t i o n s  and  s e n t e n c e s  a r e  i l l e g a l .  

2. Murder 

a. S t a t u t e  o f  L i m i t a t i o n  for  U n d e r l y i n g  F e l o n i e s  

The  j u r y  w a s  i n s t r u c t e d  o n  k i d n a p p i n g ,  a t t empted  k i d n a p -  

p i n g ,  a n d  attempted s e x u a l  b a t t e r y  a s  theories  of f e l o n y  murde r .  

As a l r e a d y  n o t e d  a t  p o i n t  1.C.l.c a b o v e ,  t h e  s t a t u t e  o f  l i m i t a -  

t i o n s  h a d  e x p i r e d  o n  t h e s e  f e l o n i e s .  T h u s ,  M r .  S o c h o r  had  a n  

a b s o l u t e  d e f e n s e  t o  b o t h  of t h e s e  a s  s u b s t a n t i v e  cr imes o r  a s  

theories o f  f e l o n y  murder .  Thus ,  a new t r i a l  i s  r e q u i r e d .  

E x p i r a t i o n  of t h e  s t a t u t e  o f  l i m i t a t i o n s  i s  a n  a b s o l u t e  

d e f e n s e  t o  a p r o s e c u t i o n .  F a i l u r e  t o  p r o v e  t h a t  a f e l o n y  

o c c u r r e d  w i t h i n  t h e  l i m i t a t i o n s  p e r i o d  is a f a i l u r e  t o  p r o v e  t h e  

f e l o n y ,  j u s t  l i k e  t h e  f a i l u r e  t o  p r o v e  any  o t h e r  n e c e s s a r y  ele- 

ment o f  t h e  f e l o n y .  

A p r o p e r l y  i n s t r u c t e d  j u r y  w o u l d  h a v e  h a d  t o  a c q u i t  M r .  

Sochor  o f  k i d n a p p i n g ,  a t t e m p t e d  k i d n a p p i n g ,  and a t t e m p t e d  s e x u a l  

b a t t e r y .  S u c h  a v e r d i c t ,  w o u l d  h a v e  b e e n  i n c o n s i s t e n t  w i t h  

r e l i a n c e  o n  f e l o n y  m u r d e r .  I n  Mahaun v. S t a t e ,  - 377 So.2d 1158 ,  

1 1 6 1  ( F l a .  1 9 7 9 ) ,  o n e  of  t h e  a p p e l l a n t s  h a d  b e e n  c o n v i c t e d  of 

t h i r d  d e g r e e  m u r d e r ,  b u t  h a d  b e e n  a c q u i t t e d  of t h e  u n d e r l y i n g  

f e l o n y .  T h e  c o u r t  h e l d  t h e s e  t o  b e  i n c o n s i s t e n t  v e r d i c t s  and  

d i s c h a r g e d  t h e  a p p e l l a n t  from t h i r d  d e g r e e  m u r d e r .  I n  t h e  p re -  

s e n t  case, a p r o p e r l y  i n s t r u c t e d  j u r y  would h a v e  had  t o  a c q u i t  o n  
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k i d n a p p i n g ,  a t t e m p t e d  k i d n a p p i n g ,  and  a t t e m p t e d  s e x u a l  b a t t e r y .  

T h i s  wou ld  be  i n c o n s i s t e n t  w i t h  a n y  of t h e s e  a s  u n d e r l y i n g  

f e l o n i e s  o n  f i r s t  d e g r e e  murder .  

T h e  t r i a l  c o u r t ' s  s u b m i s s i o n  of u n d e r l y i n g  f e l o n i e s  b a r r e d  

by  t h e  s t a t u t e  of l i m i t a t i o n s  c o n s t i t u t e s  f u n d a m e n t a l  e r ror  a n d  

d e n i e d  M r .  Sochor of h i s  r i g h t s  u n d e r  a r t i c l e  I ,  s e c t i o n s  2 ,  9 ,  

1 6 ,  a n d  1 7  o f  t h e  F l o r i d a  C o n s t i t u t i o n  a n d  t h e  f i f t h ,  s i x t h ,  

e i g h t h ,  a n d  f o u r t e e n t h  a m e n d m e n t s  t o  t h e  U n i t e d  S t a t e s  Con- 

s t i t u t i o n .  

b. A l t e r n a t i v e  T h e o r i e s  of F i r s t  Degree  Murder 

T h e  i n d i c t m e n t  c h a r g e d  M r .  Sochor  w i t h  premeditated m u r d e r .  

T h a t  c h a r g e  was c o n v e r t e d  i n t o  a l t e r n a t i v e  p r e m e d i t a t e d  a n d  

f e l o n y  murder  t h e o r i e s ,  as p e r m i t t e d  by  t h i s  C o u r t ' s  d e c i s i o n  i n  

K n i g h t  v .  S t a t e ,  3 3 8  S o . 2 d  2 0 1  ( F l a .  1 9 7 6 ) .  The  j u r y  was t o l d  

t h a t  i t  c o u l d  f i n d  M r .  Sochor g u i l t y  of f irst  d e g r e e  murder  o n  

e i the r  p r e m e d i t a t e d  o r  f e l o n y  murder  t h e o r i e s .  The  j u r y  r e t u r n e d  

a g e n e r a l  v e r d i c t  o f  g u i l t y  o f  f i rs t  d e g r e e  murde r .  

i. I n s u f f i c i e n t  Ev idence  o f  F e l o n y  Murder 

As a l r e a d y  shown, t h e  e v i d e n c e  was i n s u f f i c i e n t  t o  s u p p o r t  a 

c o n v i c t i o n  f o r  f e l o n y  murder .  A v e r d i c t  "must  be set  a s i d e  i f  i t  

c o u l d  be s u p p o r t e d  o n  o n e  g round  b u t  n o t  a n o t h e r ,  and t h e  r e v i e w -  

i n g  c o u r t  was u n c e r t a i n  which  of t h e  t w o  g r o u n d s  was r e l i e d  u p o n  

b y  t h e  j u r y  i n  r e a c h i n g  t h e  v e r d i c t . "  M i l l s  v .  Maryland ,  1 0 8  

S . C t .  1 8 6 0 ,  1 8 6 6  ( 1 9 8 8 ) .  C a p i t a l  cases  r e q u i r e  a h e i g h t e n e d  

d e g r e e  o f  c e r t a i n t y  t h a t  t h e  v e r d i c t  rest o n  proper g r o u n d s ,  e v e n  
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w h e r e  t h e  e r ror  o c c u r s  a t  t h e  g u i l t  phase of t h e  p r o c e e d i n g .  

Beck v .  Alabama, 447 U . S .  625,  643 ,  100 S . C t .  382,  65 L.Ed.2d 392 

(1980  1. 

Here, t h e  j u d g e ' s  i n s t r u c t i o n s  a n d  p r o s e c u t o r ' s  a rgumen t  

t o l d  t h e  j u r y  i t  c o u l d  f i n d  M r .  S o c h o r  g u i l t y  o f  f i r s t  d e g r e e  

m u r d e r  o n  i n s u f f i c i e n t  f e l o n y - m u r d e r  t h e o r i e s .  The j u r y ' s  v e r -  

d i c t  is  s i m p l y  a g e n e r a l  f i n d i n g  o f  g u i l t  on  f irst  d e g r e e  murde r .  

U n d e r  t h e s e  c i r c u m s t a n c e s ,  t h i s  C o u r t  c a n n o t  b e  c e r t a i n  o n  which  

t h e o r y  t h e  v e r d i c t  r e s t e d ,  and t h e  f i r s t  d e g r e e  murder  c o n v i c t i o n  

must  b e  r e v e r s e d .  

ii. J u r y  Unan imi ty  

W h i l e  t h e  j u r y  was t o l d  i t s  f i n d i n g  o f  g u i l t  mus t  b e  unan i -  

mous, i t  was n e v e r  r e q u i r e d  t o  u n a n i m o u s l y  a g r e e  o n  p r e c i s e l y  

w h a t  M r .  S o c h o r  was g u i l t y  o f :  p r e m e d i t a t e d  m u r d e r  o r  o n e  of 

s e v e r a l  d i f f e r e n t  t h e o r i e s  of f e l o n y  m u r d e r .  T h e  C o u r t  h a s  

" d e c l a r e d  t h a t  t h e r e  do  e x i s t  s i z e  a n d  u n a n i m i t y  l i m i t s  t h a t  

c a n n o t  be  t r a n s g r e s s e d  i f  t h e  e s s e n c e  o f  t h e  j u r y  t r i a l  r i g h t  i s  

t o  b e  m a i n t a i n e d . ' '  Brown v .  L o u i s i a n a ,  447 U.S. 323, 331,  100 

S . C t .  2214, 6 5  L.Ed.2d 1 5 9  ( 1 9 8 0 ) .  I n  Gorham v .  S t a t e ,  521  So.2d 

1 0 6 7 ,  1 0 7 0  ( F l a .  1 9 8 8 ) ,  t h i s  C o u r t  r e j e c t e d  a s imi l a r  u n a n i m i t y  

c h a l l e n g e  i n  a p o s t - c o n v i c t i o n  p r o c e e d i n g ,  a l t e r n a t i v e l y  f i n d i n g  

i t  w a i v e d  a n d  t h a t  t h e  i n s t r u c t i o n  was c o r r e c t  anyway .  T h i s  

C o u r t  s a i d  "a c a r e f u l  r e a d i n g  o f  t h e  t r a n s c r i p t  r e v e a l s  t h a t  t h e  

j u r y  was i n s t r u c t e d  t h a t  i t s  v e r d i c t  mus t  be unanimous." - I d .  a t  

1 0 7 0 .  M r .  Gorham r a i s e d  t h e  i s s u e  p o s t - c o n v i c t i o n ,  a n d  d i d  n o t  

h a v e  a n  i n s u f f i c i e n t  u n d e r l y i n g  f e l o n y ,  so i t  may b e  d i s -  

t i n g u i s h e d  h e r e  o n  t h o s e  g r o u n d s .  A d d i t i o n a l l y ,  Gorham o n l y  i n -  
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v o l v e d  o n e  p o t e n t i a l  u n d e r l y i n g  f e l o n y .  I n  any  e v e n t ,  M r .  S o c h o r  

a r g u e s  t h a t  t h i s  C o u r t  s h o u l d  r e c e d e  f rom Gorham. A r e q u i r e m e n t  

of j u r y  u n a n i m i t y  o n  t h e  " v e r d i c t "  i s  i n s u f f i c i e n t  where  t h e  j u r y  

i s  i n s t r u c t e d  o n  s e v e n  t h e o r i e s  a n d  i t s  v e r d i c t  is  a g e n e r a l  

o n e .  I n  s u c h  cases ,  a s  h e r e ,  t h e  j u r y  was n o t  r e q u i r e d  t o  f i n d  

t h e  d e f e n d a n t  g u i l t y  of a s i n g l e ,  c o g n i z a b l e  i n c i d e n t  o r  " c o n -  

c e p t u a l  g r o u p i n g . "  - S e e  U n i t e d  S ta tes  v .  Acosta, 714 F.2d 577 ,  581  

( 1 1 t h  C i r .  1 9 8 4 ) .  A s  t h e  C o u r t  e x p l a i n e d  i n  S c a r b o r o u q h  v .  

U n i t e d  S t a t e s ,  522  A.2d 869  ( D . C .  C t . A p p .  1 9 8 7 )  ( e n  b a n c ) :  

[ T l h e  u n a n i m i t y  i s s u e  u n d e r  a s i n g l e  c o u n t  
o f  a n  i n f o r m a t i o n  o r  i n d i c t m e n t  does  n o t  
t u r n  o n l y  o n  w h e t h e r  s e p a r a t e  c r i m i n a l  a c t s  
o c c u r r e d  a t  s e p a r a t e  t imes  ( a l t h o u g h  i n  
some cases  i t  may) ;  i t  t u r n s ,  more f u n d a -  
m e n t a l l y ,  o n  w h e t h e r  e a c h  a c t  a l l e g e d  
u n d e r  a s i n g l e  c o u n t  was a s e p a r a t e l y  cog- 
n i z a b l e  i n c i d e n t  -- by r e f e r e n c e  t o  separ -  
a t e  a l l e g a t i o n s  a n d / o r  t o  s e p a r a t e  d e f e n s e s  
--whenever it o c c u r r e d .  

I n  t h i s  c a se  j u r o r s  c o u l d  h a v e  r e l i e d  o n  p r e m e d i t a t i o n ,  

k i d n a p p i n g ,  a t t e m p t e d  k i d n a p p i n g ,  escape  from a k i d n a p p i n g ,  

s e x u a l  b a t t e r y ,  a t t e m p t e d  s e x u a l  b a t t e r y ,  o r  escape from a s e x u a l  

b a t t e r y .  Thus ,  there were s e v e n  c o n c e p t u a l  g r o u p i n g s .  A separ- 

a t e  u n a n i m i t y  i n s t r u c t i o n  was t h u s  u n q u e s t i o n a b l y  r e q u i r e d .  

W e  h a v e  no  way of knowing i f  t h e r e  was unanimous j u r y  a g r e e -  

m e n t  ( o r  e v e n  a g r e e m e n t  b y  a m a j o r i t y )  o n  a n y  of t h e s e .  T h i s  

d e n i e d  M r .  S o c h o r  h i s  r i g h t s  u n d e r  a r t i c l e  I ,  s e c t i o n s  2 ,  9 ,  1 6 ,  

a n d  1 7  of t h e  F l o r i d a  C o n s t i t u t i o n  and  t h e  f i f t h ,  s i x t h ,  e i g h t h  

and  f o u r t e e n t h  amendments.  
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iii .  F a i l u r e  t o  Charge  F e l o n y  Murder 

T h e  t r i a l  c o u r t  u n l a w f u l l y  a l l o w e d  t h e  p r o s e c u t i o n  t o  

p u r s u e  a f e l o n y - m u r d e r  t h e o r y ,  d e s p i t e  t h e  f a c t  t h a t  t h e  i n -  

d i c t m e n t  c o n t a i n s  no n o t i c e  o f  a f e l o n y  murder  t h e o r y .  

T h e  C o n s t i t u t i o n  r e q u i r e s  t h a t  a n  i n d i c t m e n t  o r  informa-  

t i o n  s t a t e  t h e  e l e m e n t s  of t h e  o f f e n s e  c h a r g e d  w i t h  s u f f i c i e n t  

c l a r i t y  t o  a p p r i s e  t h e  D e f e n d a n t  w h a t  h e  m u s t  b e  p repared  t o  

d e f e n d  a g a i n s t .  R u s s e l l  v .  U n i t e d  S t a t e s ,  369 U.S .  749,  763-769, 

82  S . C t .  1038,  8 L.Ed.2d 240 ( 1 9 6 2 ) ;  - Government of V i r g i n  I s l a n d s  

v .  P e m b e r t o n ,  8 1 3  F.2d 6 2 6  ( 3 r d  C i r .  1 9 8 7 ) ;  G i v e n s  v .  House-  

W r i g h t ,  786 F.2d 1380-1381 ( 9 t h  C i r .  1 9 8 6 ) .  1 9 8 7 ) .  

I n  G i v e n s ,  a N e v a d a  i n f o r m a t i o n  c h a r g e d  w i l l f u l  murde r ,  a 

form of f i r s t  d e g r e e  murder  a n a l o g o u s  t o  o u r  p r e m e d i t a t e d  murde r .  

The j u r y  was a l s o  i n s t r u c t e d  o n  murder  by t o r t u r e  which i s  a n a l o -  

g o u s  t o  our f e l o n y  murder .  L i k e  f e l o n y  murder  i n  F l o r i d a ,  murder  

by t o r t u r e  i n  N e v a d a  d o e s  n o t  r e q u i r e  a n  i n t e n t  t o  k i l l .  T h e  

N i n t h  C i r c u i t  C o u r t  h e l d  it a v i o l a t i o n  o f  t h e  s i x t h  amendment t o  

allow a j u r y  i n s t r u c t i o n  and p r o s e c u t o r i a l  a rgument  o n  m u r d e r  b y  

t o r t u r e  as a t h e o r y  of f i r s t  d e g r e e  murder  e v e n  though  t h e  i n f o r -  

m a t i o n  l i s t e d  a s t a t u t o r y  s u b s e c t i o n  which  i n c l u d e d  b o  h w i l l f u l  

m u r d e r  a n d  m u r d e r  b y  t o r t u r e .  S e e  a l so  Watson v .  J a g o ,  558  F.2d 

3 3 0  ( 6 t h  C i r .  1 9 7 7 )  ( f e d e r a l  c o n s t i t u t i o n a l  v i o l a t i o n  t o  allow 

t h e  p r o s e c u t i o n  t o  p r o c e e d  o n  f e l o n y  m u r d e r  t h e o r y  when t h e  

i n d i c t m e n t  o n l y  a l l e g e d  a p r e m e d i t a t i o n  t h e o r y ) .  

The  i n d i c t m e n t  i n  t h i s  case c o n t a i n s  t h e  same d e f e c t  c o n -  

demned i n  G i v e n s  and Watson. The  i n d i c t m e n t  o n l y  a l l e g e d  premed- 

i t a t e d  m u r d e r  a n d  f a i l e d  t o  a l l e g e  f e l o n y  murde r .  N e v e r t h e l e s s ,  
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t h e  j u r y  was i n s t r u c t e d  o n  s i x  d i f f e r e n t  theor ies  of f e l o n y  mur- 

d e r  a s  w e l l  a s  p r e m e d i t a t e d  m u r d e r .  R922-924.  T h e  j u r y  was 

p r e s e n t e d  w i t h  all of t hese  p o s s i b l e  t heo r i e s  of f e l o n y  murde r  

a n d  M r .  S o c h o r  h a d  n o  n o t i c e  t o  d e f e n d  a g a i n s t  t h e m .  T h i s  

d e p r i v e d  M r .  S o c h o r  o f  h i s  r i g h t s  u n d e r  a r t i c l e  I ,  s e c t i o n s  2 ,  

9 ,  1 6 ,  and  1 7  of t h e  F l o r i d a  C o n s t i t u t i o n  a n d  t h e  f i f t h ,  s i x t h ,  

e i g h t h  and  f o u r t e e n t h  amendments t o  t h e  C o n s t i t u t i o n .  

M r .  S o c h o r  i s  aware t h a t  t h i s  C o u r t  h a s  r e j e c t e d  a 

r e l a t e d  c l a im i n  - K n i g h t  v .  S t a t e ,  338  So .2d  2 0 1  ( F l a .  1 9 7 6 ) .  

However ,  K n i g h t  was w e l l  b e f o r e  G i v e n s ,  w h i c h  h o l d s  t h e  

r e a s o n i n g  of K n i g h t  t o  be c o n t r a r y  t o  t h e  s i x t h  amend- 

ment .33  T h i s  C o u r t  s h o u l d  o v e r r u l e  i t s  h o l d i n g  i n  K n i g h t .  

33 T h i s  i s  e s p e c i a l l y  t r u e  i n  a c a p i t a l  case  i n v o l v i n g  t h e  
h e i g h t e n e d  need  f o r  r e l i a b i l i t y .  
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I1 PENALTY I S S U E S  

A. PRESENTATION AND ARGUMENT OF 
NONSTATUTORY AGGRAVATING CIRCUMSTANCES 

P r e s e n t a t i o n  o f  e v i d e n c e  o f  a n o n s t a t u t o r y  a g g r a v a t i n g  c i r -  

c u m s t a n c e  i s  error  s u b j e c t  t o  appe l l a t e  r e v i e w  w i t h o u t  r e g a r d  t o  

t h e  contemporaneous  o b j e c t i o n  r u l e  because of  t h e  s p e c i a l  scope 

o f  r e v i e w  u s e d  i n  d e a t h  cases. E l l e d g e  v .  S t a t e ,  346 So.2d 998,  

1 0 0 2  ( F l a .  1 9 7 7 ) .  I n  E l l e d g e  t h i s  C o u r t  h e l d  t h a t  t h e  h a r m l e s s  

error  r u l e  d o e s  n o t  a p p l y  t o  c o n s i d e r a t i o n  o f  s u c h  e v i d e n c e  un- 

l e s s  t h e r e  a r e  no  m i t i g a t i n g  c i r c u m s t a n c e s .  T h e r e  t h e  t r i a l  

court  d i d  n o t  f i n d  t h e  e x i s t e n c e  o f  any  m i t i g a t i n g  c i r c u m s t a n c e s .  

N e v e r t h e l e s s ,  i t  wrote i n  t h e  s e n t e n c i n g  o r d e r :  " . . . a f t e r  weigh- 

i n g  t h e  a g g r a v a t i n g  a n d  m . i t i g a t i n g  c i r c u m s t a n c e s ,  b e i n g  o f  t h e  

a d d i t i o n a l  o p i n i o n  t h a t  i n s u f f i c i e n t  m i t i g a t i n g  c i r c u m s t a n c e s  

e x i s t  t o  o u t w e i g h  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s . .  . . ' I  T h i s  C o u r t  

h e l d  t h a t  t h e  f o r e g o i n g  phrases showed t h a t  t h e  t r i a l  c o u r t  h a d  

f o u n d  t h e  e x i s t e n c e  o f  a t  l ea s t  some a g g r a v a t i n g  c i r c u m s t a n c e s .  

Hence, a new s e n t e n c i n g  t r i a l  was o r d e r e d  t o  v i n d i c a t e  t h e  e i g h t h  

amendment 's  mandate  t h a t  t h e  s e n t e n c i n g  a u t h o r i t y ' s  d i s c r e t i o n  b e  

g u i d e d  and c h a n n e l e d  so as  t o  e l i m i n a t e  a r b i t r a r y  and  c a p r i c i o u s  

a p p l i c a t i o n  o f  t h e  d e a t h  p e n a l t y .  - I d .  1003. 

A s  shown  be low,  t h e  p r o s e c u t i o n  a t  bar p r e s e n t e d  and a r g u e d  

improper a g g r a v a t i n g  c i r c u m s t a n c e s ,  so t h a t  error o c c u r r e d  u n d e r  

E l l e d g e .  F u r t h e r ,  a s  i n  E l l e d g e ,  t h e  t r i a l  c o u r t  weighed t h e  

m i t i g a t i n g  e v i d e n c e .  Al though t h e  t r i a l  c o u r t  found no m i t i g a t i n g  

e v i d e n c e , 3 4  t h e  s e n t e n c i n g  o r d e r  s t a t e s :  " I n  Summary [s ic]  , i t  

34 M r .  Sochor  a r g u e s  e l s e w h e r e  t h a t  t h e  t r i a l  court  e r r e d  by n o t  
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i s  t h e  c o n c l u s i o n  of  t h e  C o u r t ,  a f t e r  c a r e f u l l y  and c o n s c i e n -  

t i o u s l y  w e i g h i n g  t h e  a g g r a v a t i n g  a n d  m i t i g a t i n g  c i r c u m s t a n c e s ,  

t h a t  t h e r e  a r e  s u f f i c i e n t  a g g r a v a t i n g  c i r c u m s t a n c e s  t o  j u s t i f y  

and  w a r r a n t  t h e  i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y  and t h e r e  a r e  n o  

m i t i g a t i n g  c i r c u m s t a n c e s  t o  o u t w e i g h  t h e  a g g r a v a t i n g  c i r c u m -  

s t a n c e s . "  R1235. Hence harmless  error  a n a l y s i s  s h o u l d  n o t  apply 

a n d  a new s e n t e n c i n g  t r i a l  s h o u l d  be o r d e r e d .  Even i f  t h e  harm- 

l e s s  error  r u l e  d i d  a p p l y  h e r e ,  t h e  p r o s e c u t i o n ' s  a c t i o n s  were 

s u c h  as  t o  r e q u i r e  a new s e n t e n c i n g  t r i a l  u n d e r  T r a w i c k  v.  S t a t e ,  

4 3 3  S o . 2 d  1 2 3 5 ,  1 2 4 0 - 4 1  ( F l a .  1 9 8 5 )  ( " b e c a u s e  t h e  j u r y  h e a r d  

e v i d e n c e  and a rgumen t  t h a t  d i d  n o t  p r o p e r l y  r e l a t e  t o  a n y  s t a t -  

u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e  t h e  j u r y  recommendat ion  is  t a i n -  

t e d " ) .  The t o t a l i t y  o f  t h e  p r o s e c u t o r ' s  a rgumen t  was s u c h  a s  t o  

r e n d e r  d o u b t f u l  t h e  q u a l i t y  of t h e  f a c t - f i n d i n g  i n  t h e  s e n t e n c i n g  

p h a s e  and t o  v o i d  t h e  e i g h t h  a m e n d m e n t ' s  m a n d a t e  t h a t  t h e  s e n -  

t e n c i n g  a u t h o r i t y ' s  d i s c r e t i o n  be g u i d e d  and  c h a n n e l e d  so as  t o  

e l i m i n a t e  a r b i t r a r y  and c a p r i c i o u s  a p p l i c a t i o n  o f  t h e  d e a t h  p e n -  

a l t y .  H e n c e  t h e  p r o s e c u t o r ' s  a c t i o n s  r e n d e r  t h e  i n s t a n t  d e a t h  

s e n t e n c e  i l l e g a l  u n d e r  a r t i c l e  I,  s e c t i o n s  9 ,  1 6 ,  1 7 ,  a n d  2 2  of 

t h e  s t a t e  c o n s t i t u t i o n ,  and  t h e  f i f t h ,  s i x t h ,  e i g h t h ,  and f o u r -  

t e e n t h  amendments t o  t h e  U n i t e d  States  C o n s t i t u t i o n .  

1. Victim impact information 

Our law d o e s  n o t  r e c o g n i z e  as  a n  a g g r a v a t i n g  f a c t o r  t h a t  t h e  

k i l l i n g  o f  a young woman from a c l o s e  f a m i l y  i s  more r e p r e h e n -  

s i b l e  t h a n  t h e  k i l l i n g  o f ,  s a y ,  a n  e l d e r l y  homeless  p e r s o n .  

f i n d i n g  m i t i g a t i n g  e v i d e n c e .  
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I n d e e d ,  s u c h  a n  i d e a  i s  r e p u g n a n t .  Y e t  t h a t  is what t h e  prose- 

c u t o r  a r g u e d  t o  t h e  j u r y  i n  t h i s  c a u s e .  R1087. F l o r i d a  law h a s  

l o n g  r e c o g n i z e d  t h a t  t h e  a c c u s e d  is e n t i t l e d  t o  a t r i a l  f ree  of 

u n d u e  s y m p a t h y  f o r  t h e  deceased. See, e . g . ,  Adan v .  S t a t e ,  453 - 
S o . 2 d  1 1 9 5  ( F l a .  3d DCA 1 9 8 4 )  ( d i s c u s s i n g  t h e  r u l e  c o n c e r n i n g  

i d e n t i f i c a t i o n  o f  t h e  d e c e d e n t  by a f a m i l y  member).  T h e  e i g h t h  

amendment imposes a l i k e  r u l e .  Booth v. Maryland ,  1 0 7  S . C t .  2529 

( 1 9 8 7 ) .  -- B o o t h  i s  t h e  law i n  F l o r i d a .  P a t t e r s o n  v .  S t a t e ,  513 

So.2d 1257 ,  1 2 6 3  ( F l a .  1 9 8 7 ) .  

T h e  p r o s e c u t  i o n  a t  ba r  c o u l d  s c a r c e l y  h a v e  more v i g o r o u s l y  

v i o l a t e d  t h e s e  p r i n c i p l e s .  The  p r o s e c u t o r  compared M s .  G i f  f o r d  

t o  Jessica McClure: 

I f  y o u  d o  a c e r t a i n  t y p e  o f  crime t h a t ' s  
h e i n o u s  a n d  a t r o c i o u s  a n d  a g a i n s t  t h e  S t a t e  
a n d  a g a i n s t  t h e  g o v e r n m e n t ,  t h e n  r i g h t f u l l y  
y o u  s h o u l d  be  e x e c u t e d ,  b u t  y o u r  j o b  i s  t o  
c o n s i d e r  a l l  t h e  c i r c u m s t a n c e s ,  a n d  i n  t h i s  
p a s t  week ,  w e  h e a r d  a l o t  o f  t e a r s  i n  t h e  
c o u r t r o o m ,  a n d  i n  t h i s  s e n t e n c i n g  p h a s e ,  
a n d  a s  I s a i d  b e f o r e ,  w h a t e v e r  t e a r s  a r e  
s h e d ,  a r e  much e a s i e r  t o  s h e d  t h a n  t h e  
b l o o d  of P a t r i c i a  G i f f o r d ,  much e a s i e r ,  b u t  
w e  a l l  remember t h e  l i t t l e  g i r l ,  j u s t  re- 
c e n t l y  l a s t  week, l i t t l e  J e s s i c a  M c C l u r e ,  I 
b e l i e v e  h e r  name was, t h e  l i t t l e  e i g h t e e n  
m o n t h  o l d  g i r l  t h a t  f e l l  down t h e  l i t t l e  
t u n n e l ,  t h e  l i t t l e  w e l l .  

S h e  was down t h e r e  -- I t h i n k  s h e  was down 
t h e r e  l i k e  f o r t y  o r  f i f t y - e i g h t  h o u r s .  S h e  
w a s  down t h e r e  w i t h o u t  a n y  food. S h e  was 
down t h e r e  w i t h o u t  a n y  w a t e r  a t  a l l ,  a n d  I 
am s u r e  e v e r y o n e  f e l t  f o r  h e r .  T h e r e  were 
p r a y e r s  f o r  h e r ,  a n d  n o  o n e  knows  w h a t  t h a t  
l i t t l e  g i r l  w e n t  t h r o u g h ,  b u t  f o r t u n a t e l y ,  
s h e  was r e s c u e d ,  a n d  s h e  was s a v e d ,  a n d  s h e  
s u f f e r e d  a l i f e  a n d  d e a t h  s i t u a t i o n ,  a n d  
f o r t u n a t e l y  f o r  h e r  f a m i l y  a n d  e v e r y o n e  
e l s e ' s ,  h e r  l i f e  was s a v e d ,  a n d  w h a t  w e  
h a v e  h e r e ,  w e  h a v e  a l s o  a l i f e  a n d  d e a t h  
s i t u a t i o n .  
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W e  h a v e  a l i f e  a n d  d e a t h  s i t u a t i o n  t h a t  
o c c u r r e d  b a c k  o n  J a n u a r y  l s t ,  1 9 8 2 .  P a t -  
r i c i a  h a d  t h e  s i m i l a r  e x p e r i e n c e ,  a n d  w e  
c a n ' t  g o  b a c k  t h e r e ,  a n d  I c a n ' t  t a k e  y o u  
b a c k  t h e r e  t o  t h a t  e v e n i n g ,  t o  t h e  p a i n  a n d  
t h e  h o r r o r  t h a t  s h e  s u f f e r e d  t h a t  e v e n i n g .  
We c a n ' t  g o  b a c k  t h e r e ,  a n d  y o u  c a n ' t  ex -  
p e r i e n c e  t h a t ,  b u t  y o u  h a v e  t o  base y o u r  
d e c i s i o n  on t h e  f a c t s  and  t h e  law. 

R1077-79 .  H e  e m p h a s i z e d  h e r  c h a r a c t e r  a n d  b r i g h t  o u t l o o k  o n  

l i f e :  

... t h e r e  i s  no  q u e s t i o n  from t h e  e v i d e n c e  
t h a t  s h e  was i n n o c e n t ,  t h a t  s h e  was a n  
i n n o c e n t  e i g h t e e n  y e a r  o l d  g i r l  t h a t  was 
v e r y  b e a u t i f u l ,  v e r y  sweet.  S h e  h a d  a l o t  
of promises ,  a n d  h e  t o o k  away h e r  most 
p r e c i o u s  r i g h t ,  a n d  t h a t  was h e r  r i g h t  t o  
l i v e ,  a n d  t h e r e  i s  n o  q u e s t i o n  t h a t  t h i s  
crime t h a t  h e  c o m m i t t e d  o n  P a t t y  was 
a t r o c i o u s  a n d  c r u e l ,  a n d  t h a t ' s  t h e  t h i r d  
a g g r a v a t i n g  c i r c u m s t a n c e .  

R1082. H e  p o i n t e d  t h e  l o s s  t o  Miss G i f f o r d ' s  family:  

[The Sochor  f a m i l y ]  c a n ' t  u n d e r s t a n d  how h e r  
f a m i l y  fee l s .  She w a s  o n l y  e i g h t e e n  y e a r s  o l d .  
She had  h e r  who le  l i f e  a h e a d  of h e r .  S h e  w a s  
v e r y  b e a u t i f u l ,  a n d  t h e r e  i s  a d i f f e r e n c e  be- 
tween  when you k i l l  someone young, and when you 
k i l l  s o m e o n e  o l d .  Someone  o l d ,  t h e y  h a v e  a l -  
r e a d y  h a d  t h e i r  l i f e  m o s t l y .  See,  s o m e o n e  
y o u n g ,  a l l  t h e y  h a v e  i s  t h e i r  hopes and  t h e i r  
dreams a h e a d  o f  t h e m ,  a n d  h e  took  t h a t  away 
from P a t t y .  

R1087.  See a l s o  R1089 ( " h e  h a d  no  mercy o n  P a t t y  a n d  P a t t y  

w a s n ' t  i n v o l v e d  i n  a n y  c h i l d  a b u s e  when s h e  was y o u n g e r  o r  

a n y t h i n g  l i k e  t h a t " ) ,  a n d  R1090 ( ' ' h e  c a l l e d  h e r  a s l u t ,  a 

b i t c h ,  P a t t y ,  t h i s  e i g h t e e n  y e a r  o l d  g i r l ,  t h i s  i s  t h e  way h e  

d e s c r i b e d  h e r .  H e  g a v e  h e r  no  m i t i g a t i o n ,  w h a t s o e v e r . " )  

T h e  p r o s e c u t o r  s e t  t h i s  improper a r g u m e n t  u p  d u r i n g  t h e  

g u i l t  phase  b y  e m p h a s i z i n g  M s .  G i f f o r d ' s  c h a r a c t e r .  I n  h i s  

o p e n i n g  s t a t e m e n t  h e  s a i d  t h a t  t h e  G i f f o r d  f a m i l y  t o l d  t h e  
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police:  

... w h a t  a sweet,  l o v i n g  g i r l  a n d  c a r i n g  
g i r l  s h e  w a s ,  t h a t  s h e  w o u l d  n e v e r ,  n e v e r  
j u s t  d i s a p p e a r .  She  was l i k e d  b y  e v e r y -  
o n e ,  a n d  t h a t  w a s n ' t  h e r  s t y l e ,  j u s t  t o  
l e a v e  and n o t  t e l l  anyone .  

R25. 

... and you w i l l  l e a r n  t h a t  d u e  t o  t h e  f a c t  t h a t  
P a t t y  had a v e r y  close f a m i l y ,  t h a t  t h e  w h o l e  
f a m i l y  came down h e r e .  

T h e  m o t h e r  a n d  h e r  b r o t h e r  and them [s ic]  a l l  
came down here t o  s e a r c h  f o r  P a t t y .  You w i l l  
h e a r  t h a t  t h e y  s e a r c h e d  t h e  woods a r o u n d  h e r e .  
T h e y  s e a r c h e d  swamp. T h e y  p u t  o u t  f l i e r s .  
T h e y  s e a r c h e d  a l l  t h e  a r e a s .  T h e y  w e n t  t o  
r e s t a u r a n t s .  They went t o  ba r s ,  t o  t r y  t o  f i n d  
o u t  t h e  w h e r e a b o u t s  o f  t h e i r  loved-one  P a t t y .  

You w i l l  l e a r n  t h a t  i n  f a c t  G a r y  S o c h o r  e v e n  
t a l k e d  t o  Barbara  Ryan ,  w h o ' s  t h e  mother  o f  
P a t t y ,  and h e  s a i d  h e  b r o k e  down,  c r i e d ,  v e r y  
e m o t i o n a l  a n d  s a i d  h e  would  t r y  and t a k e  them 
t o  where  P a t t y ' s  body was b e c a u s e  Ba rba ra  t o l d  
h i m  a l l  s h e  w a n t e d  was a body t o  b u r y  h e r ,  so 
h e  t r i e d  t o  t a k e  t h e m  t o  f i n d  t h e  b o d y  and ,  
c o u l d n ' t  f i n d  t h e  area,  a t t e m p t e d  t o ,  b u t  c o u l d  
n o t  f i n d  i t .  

R30-31. 

... T h e n  t h e  y e a r s  went  by. You w i l l  hear t h a t  
t h e  i n v e s t i g a t i o n  s lowed down, t h a t  t h e  p a r e n t s  
a n d  t h e  f a m i l y  o f  P a t t y ,  t h e y  c o n t i n u e d  t o  
p r a y ,  a n d  t h e y  c o n t i n u e d  t o  h o p e  t h a t  P a t t y  
w o u l d  somehow come b a c k ,  b u t  you w i l l  i n  f a c t  
l e a r n  t h a t  f i n a l l y  t h e y  c o u l d  accept  t h a t  i n  
f a c t  s h e  was d e a d . . . .  

R32. 

H e  t h e n  p r o c e e d e d  t o  p r e s e n t  t o  t h e  j u r y  c o r r o b o r a t i o n  o f  

t h i s  p i c t u r e  of M s .  G i f f o r d .  M r .  Vasel ,  t h e  h i g h  s c h o o l  sweet- 

h e a r t ,  t e s t i f i e d  t h a t  Ms. G i f f o r d  was v e r y  l o y a l  and would n o t  g o  

t o  ba r s  and p i c k  u p  g u y s .  R106.  H e  t e s t i f i e d  t h a t  s h e  h a d  a 

v e r y  g o o d ,  e x c e l l e n t  r e l a t i o n s h i p  w i t h  h e r  f ami ly ,  and t h a t  t h e  
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f a m i l y  came down t o  look f o r  h e r .  C a p t a i n  S c h l e i n  t e s t i f i e d  

a b o u t  M s .  G i f f o r d ' s  m o t h e r ' s  c o n c e r n :  " Y e s ,  t h e  f a m i l y ,  o f  

c o u r s e ,  a s  you would imag ine ,  was v e r y  c o n c e r n e d .  As a matter of 

f a c t ,  I w i l l  n e v e r  f o r g e t  t h e  m o m .  S h e  s p e n t  more time i n  my 

o f f i c e  t h a n  I d i d ,  r e a l l y .  S h e  was t h e r e  e v e r y d a y  [ s i c ] .  She  

was a b s o l u t e l y  d e t e r m i n e d  t h a t  t h e  case would c o n t i n u e ,  a n d  t h a t  

i t  w o u l d n ' t  l o s e  i n t e r e s t ,  a l t h o u g h  t e c h n i c a l l y ,  it was s t i l l  a 

m i s s i n g  p e r s o n s  case ."  R455.  Ms. Ryan,  t h e  m o t h e r  a n d  t h e  

s t a t e ' s  f i n a l  w i t n e s s ,  t e s t i f i e d  a b o u t  h e r  c l o s e  t i e s  t o  h e r  

d a u g h t e r ,  and a b o u t  h e r  e m o t i o n a l  m e e t i n g  w i t h  Gary Sochor .  R625- 

2 7 .  T h e  p r o s e c u t i o n  s t i r r e d  u p  t h e  e m o t i o n s  r a i s e d  by  t h i s  

moving t e s t i m o n y ,  r e m i n d i n g  t h e  j u r y  t h a t  t h e  " swee thea r t  b o y -  

f r i e n d "  h a d  become  e m o t i o n a l  and  t h a t  i t  w a s  v e r y  d i f f i c u l t  f o r  

him and M s .  Ryan t o  t e s t i f y .  R839-40. 

2.  Lack of remorse 

L a c k  of  remorse i s  a n  improper a g g r a v a t i n g  c i r c u m s t a n c e .  

See Pope v .  S t a t e ,  4 4 1  So.2d 1 0 7 3 ,  1078  ( F l a .  1 9 8 3 ) .  N e v e r t h e -  

l e s s ,  t h e  p r o s e c u t o r  p r e s e n t e d  e v i d e n c e  of l a c k  of remorse, 

a n d  a r g u e d  t o  t h e  j u r y  t h a t  i t  b e  u s e d  i n  d e t e r m i n i n g  M r .  

S o c h o r ' s  s e n t e n c e .  

O v e r  d e f e n s e  c o u n s e l ' s  o b j e c t i o n  t h a t  t h e  e v i d e n c e  c o n s t i -  

t u t e d  improper c h a r a c t e r  e v i d e n c e ,  t h e  p r o s e c u t o r  e l i c i t e d  

t h e  f o l l o w i n g  from P a u l  J o n e s  i n  t h e  g u i l t  p h a s e :  

Q ( B y  M r .  H a n c o c k )  What d i d  h e  s a y  a b o u t  
h i s  f e e l i n g s ,  how h e  f e l t  a b o u t  c h o k i n g  
t h i s  p e r s o n  i n  Fort  L a u d e r d a l e ?  

A H e  s a i d  i t  d i d n ' t  b o t h e r  h i m  a t  a l l .  H e  
s a i d  t h a t  d e a t h  w a s  d e a t h ,  l i f e  i s  l i f e ,  
when y o u r  [ s i c ]  gone ,  y o u r  [ s i c ]  gone .  
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Q N o w ,  d i d  h e  m e n t i o n  a n y t h i n g  t o  you 
a b o u t  i f  y o u ,  i n  f a c t ,  t o l d  a n y o n e  w h a t  h e  
had t o l d  you a b o u t  chok ing  t h i s  p e r s o n ?  

A H e  h a d  t o l d  m e  t h a t  h e  wou ld  d o  t h e  same 
t o  m e .  

Q N o w ,  a f t e r  h e  t o l d  y o u  a b o u t  t h i s ,  w h a t  
d i d  h e  do?  

A S h o r t l y  a f t e r w a r d s ,  h e  w e n t  t o  p u t  t h e  
stereo o n  and danced  a n d  s i n g e d  [ s i c ] ,  a n d  a s  
i f  n o t h i n g  e v e r  happened.  

Q N o w ,  d i d  h e  e v e r  t e l l  you a b o u t  w h a t  h i s  
t h o u g h t s  were on  women? 

A T o  h i m ,  women were more o r  l e s s  a s e x u a l  
too l ,  n o t h i n g  more. 

R565-66. No s l o u c h ,  t h e  p r o s e c u t o r  used  t h i s  t e s t i m o n y  a g a i n  and 

a g a i n  i n  h i s  f i n a l  a rgument  i n  t h e  g u i l t  p h a s e .  R855. ( " . . . h e  

s a y s  how e a s y  i t  was, t h a t  i t  d i d n ' t  b o t h e r  him..  .. t h a t  women 

are  a tool  t o  be  used  f o r  h i s  s e x u a l  pleasure and s e x u a l  g r a t i f i -  

c a t i o n ,  a n d  t h a t  a f t e r  t h a t ,  t h a t ' s  i t " ) ;  R904 ( " . . . h e  t e l l s  him 

t h a t  l i f e  i s  l i f e  a n d  d e a t h  i s  d e a t h ,  a n d  when y o u ' r e  g o n e ,  

y o u ' r e  g o n e ,  t h a t  i t ' s  e a s y  t o  k i l l " ) ;  R905-906 (Gary  Sochor  i s  

" n o t  a man t h a t  t e l l s  you t h a t  l i f e  i s  l i f e ,  d e a t h  i s  d e a t h ,  when 

y o u ' r e  gone ,  y o u ' r e  gone.  I t ' s  e a s y  t o  k i l l . " ) .  

Having t h u s  s e t  t h e  s t a g e ,  t h e  p rosecu to r  u r g e d  t h e  j u r y  

t o  c o n s i d e r  t h i s  l a c k  of remorse a s  a n  a g g r a v a t i n g  f a c t o r  i n  

s e n t e n c i n g ,  e n d i n g  h i s  a r g u m e n t  i n  t h e  s e n t e n c i n g  phase a s  

f o l l o w s  : 

... I d o n ' t  t h i n k  t h e r e  i s  a n y  q u e s t i o n  
t h a t  t h i s  i s  o n e  o f  t h o s e  a t r o c i o u s ,  most 
c r u l e  [ s i c ] ,  o n e  o f  t h e  most s e n s e l e s s ,  o n e  
o f  t h e  most h e a r t l e s s  crimes t h a t  t h e r e  c a n  
b e ,  a n d  i f  you  t a k e  a l l  t h a t  i n ,  y o u  see 
t h a t  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  
d e f i n i t e l y  o u t w e i g h  t h e  m i t i g a t i n g  
c i r c u m s t a n c e s ,  a n d  r e m e m b e r ,  you c a n  
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c o n s i d e r  t h e  o t h e r  t e s t i m o n y  t h a t  y o u  h a v e  
h e a r d  i n  t h i s  c a se ,  a n d  r emember  P a u l  
J o n e s ,  w h a t  P a u l  J o n e s  s a i d ,  w h a t  h e  s a i d  
a b o u t  t h a t  i t ' s  e a s y ,  a n d  i f  y o u  r e m e m b e r  
t h i s ,  h e  s a i d  it  was e a s y  t o  k i l l ,  a n d  h e  
s a i d  t h a t  l i f e  i s  l i f e ,  a n d  d e a t h  i s  d e a t h ,  
and  when y o u ' r e  gone ,  y o u ' r e  gone .  

I t  was e a s y  f o r  D e n n i s  S o c h o r  t o  d o  w h a t  h e  
d i d ,  and t h a t ' s  w h a t  h e  s a i d ,  and i n  f a c t ,  e v e n  
Hickey  s a i d  t h a t  h e  c a l l e d  h e r  a s l u t ,  a b i t c h ,  
P a t t y ,  t h i s  e i g h t e e n  y e a r  o l d  g i r l ,  t h i s  i s  
t h e  way h e  d e s c r i b e d  h e r .  H e  g a v e  h e r  n o  
m i t i g a t i o n ,  w h a t s o e v e r .  

So, go b a c k  t h e r e  a n d  do  y o u r  d u t y ,  l i k e  
you  d i d  b e f o r e ,  a n d  you  h a v e  a n  o p p o r t u n i t y  
t o  d o  s o m e t h i n g .  You h a v e  no  o p p o r t u n i t y  
t o  come back  w i t h  w h a t  you  t h i n k  i s  t h e  
p rope r  r e c o m m e n d a t i o n  a n d  n o t  o n l y  a n  
o p p o r t u n i t y ,  you  h a v e  a d u t y  t o  d o  t h a t ,  
a n d  y o u  h a v e  a n  o p p o r t u n i t y  t o  b r i n g  
j u s t i c e  t o  a sometimes v e r y  u n j u s t  s o c i e t y ,  
a n d  t o  g o  b a c k  t h e r e  a n d  come b a c k ,  a n d  
t e l l  D e n n i s  Sochor t h a t  h e  h a d  n o  v a l u e  f o r  
l i f e .  I n  f a c t ,  h e  s a i d  l i f e  i s  l i f e ,  a n d  
d e a t h  is d e a t h ,  when i t ' s  g o n e ,  i t ' s  gone .  

I t ' s  e a s y ,  h e  s a i d ,  a n d  h e  c o u l d  d o  i t  
a g a i n .  So, go back t h e r e  a n d  t e l l  h i m  t h a t  
h i s  l i f e ,  t h a t  t h e  crime t h a t  h e  c o m m i t t e d  
a g a i n s t  n o t  o n l y  P a t t y ,  b u t  a g a i n s t  t h e  
S t a t e  o f  F l o r i d a ,  t h a t  h e  d e s e r v e s  o n l y  o n e  
s e n t e n c e ,  a n d  y o u r  r e c o m m e n d a t i o n  s h o u l d  b e  
t w e l v e  t o  z e r o  i s  w h a t  i t  s h o u l d  b e ,  i f  y o u  
t a k e  t h e  l a w  a n d  a p p l y  i t  t o  t h e  f a c t s ,  a n d  
d o n ' t  be  e m o t i o n a l  a b o u t  i t ,  a n d  remember 
t h e  t e a r s  of t h e  f a m i l y  b e c a u s e  h e  h a s  
f o r f e i t e d  h i s  r i g h t  t o  l i v e  i n  a human 
s o c i e t y  by  what h e  d i d .  

So, g o  b a c k  t h e r e  a n d  l i s t e n  t o  e v e r y t h i n g  
a n d  l i s t e n  t o  M r .  R i c h ,  a n d  d e c i d e  i f  t h i s  
i s  t h e  t y p e  o f  case  t h a t  w e  h a v e  c a p i t a l  
p u n i s h m e n t  i n  F l o r i d a  f o r ,  a n d  i t  i s ,  a n d  
t h e  r e a s o n  w e  h a v e  c a p i t a l  p u n i s h m e n t  i n  
t h e  S t a t e  o f  F l o r i d a  s i t s  r i g h t  t h e r e ,  a n d  
t h a t ' s  D e n n i s  S o c h o r .  

Thank you. Thank you,  J u d g e .  
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R1090-92.35 

3. Pr ior  C r i m i n a l  or Ant i - S o c i a l  B e h a v i o r  . 
Al though  pr ior  c o n v i c t i o n  o f  a v i o l e n t  f e l o n y  i s  a s t a t u t o r y  

a g g r a v a t i n g  c i r c u m s t a n c e ,  t h e r e  i s  n o  p r o v i s i o n  i n  t h e  s t a t u t e  

f o r  c o n s i d e r a t i o n  of n o n - v i o l e n t  c r i m i n a l  b e h a v i o r  or of v i o l e n t  

b e h a v i o r  f o r  which  t h e r e  h a s  been  no c o n v i c t i o n .  N e v e r t h e l e s s ,  

u n d e r  t h e  g u i s e  o f  r e b u t t i n g  t h e  s t a t u t o r y  m i t i g a t i n g  c i rcum-  

s t a n c e  o f  n o  s i g n i f i c a n t  h i s t o r y  o f  p r io r  c r i m i n a l  a c t i v i t y , 3 6  

t h e  p r o s e c u t o r  p r e s e n t e d  e v i d e n c e  o f  s u c h  pr ior  c r i m i n a l  a c t i v i t y  

a n d  emphas ized  i t  i n  h i s  a rgumen t  t o  t h e  j u r y .  

T h e  p r o s e c u t i o n  p r e s e n t e d  g r a p h i c  e v i d e n c e  t o  t h e  j u r y  

r e g a r d i n g  v a r i o u s  b a d  a c t s  c o m m i t t e d  d u r i n g  h i s  m a r r i a g e  t o  

P a t r i c i a  Neal. She t e s t i f i e d  t h a t  M r .  S o c h o r  c o m m i t t e d  a c t s  o f  

v i o l e n c e  o n  h e r  o v e r  30  t imes,  i n c l u d i n g  v a r i o u s  r apes  a n d  

b a t t e r i e s .  R953-54. She t e s t i f i e d  i n  some d e t a i l  a b o u t  o n e  s u c h  

v i o l e n t  e p i s o d e  a t  a campground,  R962,37 and  t e s t i f i e d  c o n c e r n -  

35 Of c o u r s e  t h e  p r o s e c u t o r ' s  a r g u m e n t  t h a t  M r .  Sochor would 
k i l l  a g a i n  i n  and  of i t s e l f  r e q u i r e s  a new s e n t e n c i n g  h e a r -  
i n g .  - See T e f f e t e l l e r  v .  S t a t e ,  439  S o . 2 d  8 4 0 ,  8 4 5  ( F l a .  
1 9 8 3 )  a n d  t h e  c a s e s  c i t e d  t h e r e i n .  A l s o  improper was a r g u -  
m e n t s  t h a t  " t h e  c r i m i n a l  j u s t i c e  s y s t e m  d o e s n ' t  a l w a y s  w o r k ,  
t h a t  i t  d i d n ' t  work  a t  a l l "  when M r .  S o c h o r  p r e v i o u s l y  re- 
c e i v e d  l e n i e n c y  by b e i n g  r e l e a s e d  o n  p r o b a t i o n .  R1080. 

T h e  p r o s e c u t o r  t o l d  t h e  j u d g e  t h a t  t h e  d e f e n s e  a t t o r n e y  "re- 
q u e s t e d  t o  a r g u e  number  o n e ,  f o r  t h e  m i t i g a t i n g  c i r c u m -  
s t a n c e s ,  number t w o ,  number f o u r ,  number f i v e ,  number s i x  and  
number e i g h t . "  R949. D e f e n s e  c o u n s e l  d i d  n o t  r e s p o n d  t o  
t h i s  a m b i g u o u s  a s s e r t i o n .  H e  p r e s e n t e d  no e v i d e n c e  o r  a r g u -  
ment o n  t h e  s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e  o f  n o  s i g n i f i -  
c a n t  h i s t o r y  of p r i o r  c r i m i n a l  i n v o l v e m e n t .  Hence t h e r e  was 
n o t h i n g  t o  r e b u t .  

37 A d m i t t e d l y ,  t h i s  t e s t i m o n y  was e l i c i t e d  by d e f e n s e  c o u n s e l  o n  

36 

c r o s s - e x a m i n a t i o n .  R962. 

- 91 - 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
I 
I 

i n g  a n o t h e r  v i o l e n t  ep isode  o n  N e w  Year's Eve 1974.  R953. She 

t e s t i f i e d  h e  had a t r u n k f u l  of p u r s e s  s t o l e n  from p r o s t i t u t e s ,  

a n d  t h a t  a p r o s t i t u t e  had scratched him d u r i n g  o n e  of t h e  p u r s e -  

s n a t c h i n g s .  R956, 965.  

T h e  p r o s e c u t o r  t h e n  p r e s e n t e d  a d e t a i l e d  h e a r s a y  summary and 

t a p e d  c o n f e s s i o n  o f  M r .  S o c h o r  t o  a b r u t a l  rape  ep i sode  i n  

M i c h i g a n  f o r  w h i c h  t h e r e  was a p p a r e n t l y  n o  c o n v i c t i o n . 3 8  I n  

t h a t  e p i s o d e  h e  c h o k e d  a woman t o  u n c o n s c i o u s n e s s ,  r a p e d  h e r  

w h i l e  s h e  was d e f e c a t i n g ,  and  t h e n  r a p e d  h e r  two more t imes and  

f o r c e d  h e r  t o  c o m m i t  a n  o r a l  s e x  ac t .  R976,  977-82 .  T h e  t a p e d  

s t a t e m e n t  p l a y e d  i n  t h e  s e n t e n c i n g  phase c o n t a i n e d  i n d i c a t i o n s  

t h a t  M r .  Sochor  had commit ted  o t h e r  rapes .  R980.  M r .  S o c h o r ' s  

s t a t e m e n t  p l a y e d  i n  t h e  g u i l t  p h a s e  c o n t a i n e d  r e p e a t e d  r e f e r -  

e n c e s  t o  prior rapes. R474, 475,  476,  477, 479 ,  485-86. 

T h e  p r o s e c u t o r  e m p h a s i z e d  t h e s e  m a t t e r s  t o  t h e  j u r y  i n  

h i s  a rgumen t  i n  t h e  s e n t e n c i n g  p h a s e :  

One  i s  D e n n i s  S o c h o r  h a s  no  s i g n i f i c a n t  
h i s t o r y  o f  p r i o r  c r i m i n a l  a c t i v i t y .  L a d i e s  
a n d  g e n t l e m e n ,  t h a t  d o e s n ' t  a p p l y  a t  a l l ,  
a n d  t h a t ' s  why w e  c a l l e d  C a p t a i n  S c h l e i n ,  
t o  t e s t i f y  a b o u t  t h e  p e n d i n g  s e x u a l  b a t t e r y  
case h e  s t i l l  h a s  i n  M i c h i g a n ,  a n d  y o u  
h e a r d  a b o u t  t h a t  o n e ,  how h e  t a k e s  h e r  from 
t h e  b a r .  I n  f a c t ,  s h e  e v e n  t h r o w s  u p  i n  
t h e  c a r ,  when h e  i s  t a k i n g  h e r  b a c k ,  so 
t h e r e  i s  no q u e s t i o n .  

38 T h i s  h e a r s a y  summary ,  a s  w e l l  a s  h e r s a y  a b o u t  t h e  s e x u a l  
b t t e r y  f o r  w h i c h  M r .  S o c h o r  was o n  p r o b a t i o n  v i o l a t e d  T h e  
C o n f r o n t a t i o n  C l a u s e .  - See Rhodes v.  S t a t e ,  14  FLW 343 ( F l a .  
J u l y  6 ,  1 9 8 9 ) .  The  d e t a i l s  of t h e  t e r r i b l e  s u f f e r i n g  of M s .  
Neal nd t h e  t w o  rape  v i c t i m s  was a l s o  i r r e l e v a n t  t o  s e n -  
t e n c i n g .  I d .  T h e s e  errors  a l o n e  make t h e  r e l i b i l i t y  of t h e  
d e a t h  v e r d i c t  a n d  r e s u l t i n g  s e n t e n c e  so u n r e l i b l e  a s  t o  v i -  
o l a t e  t h e  C r u e l  and Unusual  Punishment  C l a u s e .  
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R108 3-84. 

I n  f a c t ,  D r .  Z a g e r ' s  r e p o r t  i n d i c a t e s  t h a t  
i n  f a c t  h e  was i n v o l v e d  i n  l i k e  t h r e e  
d i f f e r e n t  s e x u a l  b a t t e r i e s . . . .  

R1084. 

T h e y  c a n ' t  g e t  u p  h e r e  a n d  s a y  i t ' s  alcohol ,  
t h a t  t h e  r e a s o n  h e  commit ted t h e s e  v i o l e n t  
crimes was b e c a u s e  o f  a l c o h o l ,  because  y o u  
h e a r d  from Pa t r ic ia  Neal, and P a t r i c i a  Neal was 
m a r r i e d  t o  h i m  f o r  a b o u t  a y e a r ,  and s h e  t o l d  
you a b o u t  t h e  b e a t i n g s  t h a t  s h e  s u f f e r e d ,  a n d  
s h e  s a i d  t h a t  h e  w a s n ' t  u n d e r  t h e  i n f l u e n c e  
o f  a l c o h o l  t h e n ,  t h a t  h e  d i d n ' t  e v e n  d r i n k  
a l c o h o l ,  s o  t h e y  c a n ' t  come u p  a n d  s a y  t h a t  
t h a t  a p p l i e s  i n  m i t i g a t i o n  because when h e  
d r a n k  a l c o h o l ,  h e  became v i o l e n t  because h e  
became v i o l e n t ,  when h e  d i d n ' t  d r i n k  
a l c o h o l .  

R1085-86. 

T h e  p r o s e c u t o r  a l s o  u r g e d  c o n s i d e r a t i o n  o f  M r .  S o c h o r ' s  

f a i l u r e  t o  accept h e l p  from h i s  f a m i l y ,  h i s  f l i g h t ,  and h i s  t r a n -  

s i e n c y :  

T h e y  t r i e d  t o  g e t  h i m  h e l p .  T h e  p a r e n t s  
e v e n  t r i e d  t o  g e t  him h e l p ,  a n d  i t ' s  
i n d i c a t e d  o n  t h e  o n e  r e c o r d  t h a t ,  i n  f a c t ,  
h e  r e c e i v e d  p r o b a t i o n  i n  M i c h i g a n ,  a n d  
p a r t  o f  t h a t  p r o b a t i o n  was t h a t  h e  r e c e i v e  
t r e a t m e n t ,  a n d  w h a t  d o e s  h e  d o ,  h e  d o e s n ' t  
v o l u n t a r i l y  g o  g e t  t h a t  t r e a t m e n t .  H e  
t a k e s  o f f ,  a n d  t h a t ' s  when h e  s t a r t s  
c h a n g i n g  h i s  name. H e  was o n  t h e  r u n .  H e  
t akes  o f f .  

S h o r t l y  a f t e r  t h a t ,  you  h e a r  t h a t  h e  commits 
t h i s  rape i n  Michigan ,  a n d  t h e n  b e  comes down 
t o  F l o r i d a  a n d  c h a n g e s  h i s  name, t h e n  h e  com- 
m i t s  a r a p e  down i n  F l o r i d a ,  so h e  t h e n  h a s  t o  
c h a n g e  h i s  name  a g a i n ,  a n d  t h e n  h e  g o e s  t o  
t h e s e  o t h e r  s t a t e s .  

R1088. 

4 .  O t h e r  Improper  Argument 
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T h e  p r o s e c u t o r  asser ted  t o  t h e  j u r y  h i s  p e r s o n a l  b e l i e f  t h a t  

t h e  d e a t h  p e n a l t y  was appropriate  i n  t h i s  case: 

You h a v e  g o t  t o  c o n s i d e r  t h a t  i n  m a k i n g  a 
d e t e r m i n a t i o n  of what t h e  proper recommendat ion  
i s ,  a n d  i f  you l i v e  by t h e  sword ,  you must  d i e  
by t h e  sword ,  and h e  had  no mercy o n  P a t t y ,  and  
P a t t y  w a s n ' t  i n v o l v e d  i n  any  c h i l d  a b u s e  when 
s h e  was y o u n g e r  o r  a n y t h i n g  l i k e  t h a t ,  a n d  a 
l o t  of t imes  i t ' s  v e r y  h a r d  t o  g e t  u p  h e r e  and  
g i v e  a r ecommenda t ion ,  a n d  I am n o t  a b i g  f a n  
o f  c a p i t a l  p u n i s h m e n t .  I am n o t  a b i g  propo- 
n e n t  o f  c a p i t a l  pun i shmen t .  I t h i n k  i s  app l i e s  
j u s t  i n  c e r t a i n  se lec t  cases, and o n l y  i n  those 
se lec t  cases, and  t h e  S t a t e ' s  recommendat ion  i n  
t h i s  case  i s  d e a t h  b e c a u s e  you h a v e  t o  decide 
i f  t h i s  i s  a t y p e  o f  crime t h a t  d e s e r v e s  t h e  
worst  t y p e  o f  p u n i s h m e n t ,  a n d  I d o n ' t  t h i n k  
t h e r e  i s  any  q u e s t i o n  t h a t  t h i s  is  o n e  of t h o s e  
a t r o c i o u s ,  most c r u l e ,  o n e  of t h e  most s e n s e -  
l e s s ,  o n e  o f  t h e  most h e a r t l e s s  crimes t h a t  
t h e r e  c a n  be ,  and i f  you t a k e  a l l  t h a t  i n ,  you 
see t h a t  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  
d e f i n i t e l y  o u t w e i g h  t h e  m i t i g a t i n g  c i r c u m -  
s t a n c e s ,  a n d  r e m e m b e r ,  you  c a n  c o n s i d e r  t h e  
o t h e r  t e s t i m o n y  t h a t  y o u  h a v e  h e a r d  i n  t h i s  
case, and remember P a u l  J o n e s ,  w h a t  P a u l  J o n e s  
s a i d ,  w h a t  h e  s a i d  a b o u t  t h a t  i t ' s  e a s y ,  and 
you remember t h i s ,  h e  s a i d  i t  was e a s y  t o  k i l l ,  
a n d  h e  s a i d  t h a t  l i f e  i s  l i f e ,  a n d  d e a t h  i s  
d e a t h ,  and when y o u ' r e  g o n e ,  y o u ' r e  g o n e .  

T h e  f o r e g o i n g  i s  a n  improper ,  u n e t h i c a l  form of a r g u m e n t .  

~ See r u l e  4 - 3 . 4  ( e )  , R u l e s  R e g u l a t i n g  t h e  F l o r i d a  B a r .  A s t o n i s h -  

i n g l y ,  t h e  p r o s e c u t o r  s u c c e s s € u l l y  o b j e c t e d  t o  a n  a t t empted  

r e b u t t a l :  

MR. RICH:  I t h i n k  i t ' s  p e r f e c t l y  proper. T h i s  
top gun  here a l w a y s  asks  f o r  t h e  d e a t h  p e n a l t y .  

MR. HANCOCK: J u d g e ,  t h a t ' s  n o t  t r u e .  M r .  R i c h  
knows t h a t .  I a s k  f o r  a s i d e b a r ,  Your Honor.  

THE COURT: Gent lemen,  l e t ' s  j u s t  k e e p  t h i s  o f f  
a p e r s o n a l  l e v e l  and speak t o  t h e  j u r y .  

MR R I C H :  I t ' s  t h e  p o l i c y  of h i s  o f f i c e  t o  
a l w a y s  a s k  for d e a t h .  

MR. HANCOCK:  J u d g e ,  I o b j e c t  t o  t h a t ,  Your  
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H o n o r .  T h a t ' s  n o t  so ,  a n d  M r .  R i c h  knows i t ,  
a n d  I would  r e s p e c t f u l l y  o b j e c t .  I a s k  t h e  
C o u r t  t o  r u l e  on  t h a t .  T h a t ' s  n o t  proper a rgu-  
men t ,  Your Honor. 

T H E  COURT:  I d o n ' t  know w h a t  a l l  t h e s e  f ac t s  
are.  I t ' s  n o t  a proper comment. I d o n ' t  t h i n k  
t he re  i s  any  e v i d e n c e  on  t h a t .  

T h e  p r o s e c u t o r ' s  r e l i a n c e  o n  s u c h  improper a rgumen t ,  and  t h e  

t r i a l  c o u r t ' s  r e f u s a l  t o  permit i t s  r e b u t t a l ,  c r ea t ed  s u b s t a n -  

t i a l  l i k e l i h o o d  of a n  e r r o n e o u s  d e a t h  v e r d i c t  i n  v i o l a t i o n  of t h e  

f i f t h ,  s i x t h ,  e i g h t h ,  and  f o u r t e e n t h  a m e n d m e n t s  t o  t h e  f e d e r a l  

c o n s t i t u t i o n  a n d  a r t i c l e  I ,  s e c t i o n s  9 ,  1 6 ,  and  1 7  o f  t h e  s t a t e  

c o n s t i t u t i o n .  

B. J U R Y  INSTRUCT IONS 

T h e  p e n a l t y  j u r y  i n s t r u c t i o n s  were so i n c o r r e c t  and incom- 

p l e t e  as  t o  unde rmine  c o n f i d e n c e  i n  t h e  r e l i a b i l i t y  of t h e  d e a t h  

v e r d i c t .  H e n c e  t h e y  v i o l a t e  d u e  process and  t h e  e i g h t h  amend- 

ment .  

1. A g g r a v a t i n g  C i r c u m s t a n c e s  

a .  F e l o n y  Murder.  

T h e  j u r y  i n s t r u c t i o n s  d e f i n e d  t h i s  a g g r a v a t i n g  c i r c u m s t a n c e  

a s  follows: " T h e  crime f o r  w h i c h  t h e  d e f e n d a n t  i s  t o  be s e n -  

t e n c e d  was commit ted  w h i l e  he was engaged  i n  t h e  commiss ion  o f  or 

a n  attempt t o  c o m m i t  t h e  crime of S e x u a l  B a t t e r y  a n d / o r  K i d n a p -  

p i n g . "  R1221.  T h e  i n s t r u c t i o n s  d i d  n o t  d e f i n e  t h e  u n d e r l y i n g  

f e l o n i e s ,  a n d  d i d  n o t  t e l l  t h e  j u r y  t h a t  i t  c o u l d  a p p l y  t h i s  

c i r c u m s t a n c e  o n l y  i f  i t  h a d  f o u n d  M r .  S o c h o r  g u i l t y  of pre-  

m e d i t a t e d  murde r .  
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I n  t h e  g u i l t  phase of a f e l o n y  murder  t r i a l ,  t h e  e l e m e n t s  of 

t h e  u n d e r l y i n g  f e l o n y  must  be s u f f i c i e n t l y  d e f i n e d  t o  a s s u r e  a 

f a i r  t r i a l .  F r a n k l i n  v .  S t a t e ,  - 403 S o . 2 d  9 7 5  ( F l a .  1 9 8 1 ) .  

I n s t r u c t i o n s  w h i c h  f a i l  t o  d e f i n e  a g g r a v a t i n g  c i r c u m s t a n c e s  

v i o l a t e  t h e  e i g h t h  amendment .  Maynard v.  C a r t w r i g h t ,  1 0 8  S . C t .  

1 8 5 3  ( 1 9 8 8 ) .  An a g g r a v a t i n g  c i r c u m s t a n c e  v i o l a t e s  t h e  e i g h t h  

amendment  u n l e s s  i t  g e n u i n e l y  n a r r o w s  t h e  c l a s s  o f  d e a t h  

e l i g i b l e .  Z a n t  v .  S t e p h e n s ,  4 6 2  U . S .  8 6 2 ,  1 0 3  S . C t .  2733,  77 

L .Ed.2d  2 3 5  ( 1 9 8 3 ) .  T h e  f e l o n y  murder  a g g r a v a t i n g  c i r c u m s t a n c e  

d o e s  n o t  s e r v e  t h i s  f u n c t i o n :  i t  m a k e s  a l l  who c o m m i t  f e l o n y  

m u r d e r  e l i g i b l e  f o r  t h e  d e a t h  p e n a l t y .  H e n c e  i t  is  c o n s t i t u -  

t i o n a l  o n l y  where  i t  a p p l i e s  t o  p e r s o n s  c o n v i c t e d  o f  p r e m e d i t a t e d  

m u r d e r .  - C f .  L o w e n f i e l d  v .  P h e l p s ,  1 0 8  S . C t .  546  ( 1 9 8 8 )  (upho ld -  

i ng a g g r a v a t i n g  c i r c u m s  t a n c e  of  p r e m e d i t a t e d  m u r d e r  commit ted  

d u r i n g  t h e  c o u r s e  of a f e l o n y . ) .  Hence t h e  i n s t a n t  i n s t r u c t i o n  

f a i l e d  t o  meet t h e  f o r e g o i n g  and v i o l a t e d  t h e  e i g h t h  amendment. 

b. He inous ,  A t r o c i o u s  o r  C r u e l  

T h e  j u r y  w a s  i n s t r u c t e d  o n  t h i s  f a c t o r :  " T h e  crime f o r  

which  t h e  d e f e n d a n t  i s  t o  b e  s e n t e n c e d  was e s p e c i a l l y  w i c k e d ,  

e v i l ,  a t r o c i o u s  o r  c r u e l . "  R1221. T h i s  i n s t r u c t i o n  v i o l a t e d  t h e  

e i g h t h  amendment  u n d e r  t h e  t e a c h i n g s  o f  Maynard v.  C a r t w r i g h t ,  

1 0 8  S . C t .  1 8 5 3  ( 1 9 8 8 ) .  I t  i s  n o t  a c o r r e c t  s t a t e m e n t  o f  t h e  

s t r i c t  s t a n d a r d s  of S t a t e  v .  Dixon,  283 So.2d 1 ( F l a .  1 9 7 3 ) .  

c. C o l d ,  C a l c u l a t e d  and  P r e m e d i t a t e d  

The j u r y  w a s  i n s t r u c t e d  o n  t h i s  c i r c u m s t a n c e :  " T h e  crime 

f o r  w h i c h  t h e  d e f e n d a n t  i s  t o  be s e n t e n c e d  was committed i n  a 

c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d  manner w i t h o u t  any  p r e t e n s e  o f  
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moral o r  l e g a l  j u s t i f i c a t i o n . "  R1221.  T h i s  i s  n o t  a correct 

s t a t e m e n t  of t h e  s t r i c t  d e f i n i t i o n  of  t h i s  c i r c u m s t a n c e  u n d e r  

R o g e r s  v .  S t a t e ,  - 5 1 1  S o . 2 d  526 ( F l a .  1 9 8 7 ) .  I t  is so vague  as 

t o  g i v e  r i s e  t o  c o m p l e t e l y  c o n t r a d i c t o r y  c o n s t r u c t i o n s .  Compare 

H e r r i n g  v .  S t a t e ,  446 So.2d 1049  ( F l a .  1 9 8 4 )  w i t h  Rogers .  Hence 

i t  does n o t  s u p p l y  t h e  d e f i n i t e n e s s  r e q u i r e d  by t h e  e i g h t h  amend- 

ment and  i n v i t e s  i r r a t i o n a l  a n d  a r b i t r a r y  a p p l i c a t i o n  i n  v i o -  

l a t i o n  o f  t h e  t e a c h i n g s  o f  Maynard v. C a r t w r i g h t ,  1 0 8  S.Ct .  1853  

( 1 9 8 8 ) .  

2. M i t i g a t i n g  C i r c u m s t a n c e s  

a. N o n s t a t u t o r y  M i t i g a t i n g  E v i d e n c e  

T h e  j u r y  was i n s t r u c t e d  t h a t  it c o u l d  c o n s i d e r :  "Any o t h e r  

a s p e c t  of t h e  d e f e n d a n t ' s  c h a r a c t e r  o r  r e c o r d ,  a n d  a n y  o t h e r  

c i r c u m s t a n c e  o f  t h e  o f f e n s e . "  R1222 ( e m p h a s i s  s u p p l i e d ) .  The  

j u r y  c o u l d  r e a s o n a b l y  h a v e  c o n c l u d e d  t h a t  t h i s  i n s t r u c t i o n  

a l l o w e d  o n l y  c o n s i d e r a t i o n  of c h a r a c t e r  t r a i t s  o t h e r  t h a n  m e n t a l  

i l l n e s s  o r  d e f e c t s ,  a n d  f o r b a d e  c o n s i d e r a t i o n  o f  m e n t a l  or emo- 

t i o n a l  d i s t u r b a n c e  o r  d u r e s s  l e s s  t h a n  " e x t r e m e , "  a n d  f o r b a d e  

c o n s i d e r a t i o n  o f  impa i rmen t  of t h e  d e f e n d a n t ' s  c a p a c i t y  t o  appre- 

c i a t e  t h e  c r i m i n a l i t y  o f  h i s  c o n d u c t  o r  t o  confo rm h i s  c o n d u c t  t o  

t h e  r e q u i r e m e n t s  o f  l a w  t h a t  was l e s s  t h a n  s u b s t a n t i a l .  S i m i -  

l a r l y ,  i t  c o u l d  h a v e  t a k e n  i t  t o  f o r b i d  c o n s i d e r a t i o n  t h a t  a l -  

t h o u g h  M r .  S o c h o r ' s  c r i m i n a l  h i s t o r y  may h a v e  b e e n  s i g n i f i c a n t ,  

it may n o t  h a v e  b e e n  s u c h  as  t o  mark h i m  f o r  d e a t h .  I n d e e d  t h e  

p r o s e c u t o r  and t h e  t r i a l  c o u r t  showed j u s t  s u c h  m i s u n d e r s t a n d i n g s  

-- t h e y  t o o k  c o n s i d e r a t i o n  of n o n s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  t o  

be l i m i t e d  t o  t h e  t e s t i m o n y  a b o u t  M r .  S o c h o r ' s  c h i l d h o o d .  Hence 
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t h e y  t ook  i t  t o  p r e c l u d e  ( a n d  i t  i s  t h e r e f o r e  r e a s o n a b l e  t o  

b e l i e v e  t h a t  t h e  j u r y  t o o k  i t  t o  p r e c l u d e )  o t h e r  b r o a d  a r e a s  o f  

m i t i g a t i n g  e v i d e n c e  i n  v i o l a t i o n  o f  t h e  t e a c h i n g s  o f  H i t c h c o c k  v .  

Dugger ,  107  S . C t .  1 8 2 1  ( 1 9 8 7 ) .  

What is  more, t h e  i n s t r u c t i o n  t o l d  t h e  j u r y  t h a t  a l l  n o n s t a -  

t u t o r y  e v i d e n c e ,  however  v a r i e d ,  c o n s t i t u t e d  b u t  a s i n g l e  m i t i g a -  

t i n g  c i r c u m s t a n c e  t o  b e  f a c t o r e d  i n t o  t h e  s e n t e n c i n g  e q u a t i o n .  

T h i s  i n  i t s e l f  c o n s t i t u t e d  a l i m i t a t i o n  of t h e  u s e  o f  n o n s t a t u -  

t o r y  m i t i g a t i n g  e v i d e n c e  i n  v i o l a t i o n  of t h e  e i g h t h  amendment. 

b. O t h e r  M i t i g a t i n g  C i r c u m s t a n c e s  

T h e  u s e  o f  s u c h  q u a l i f i e r s  a s  "no  s i g n i f i c a n t "  ( h i s t o r y  of 

p r io r  c r i m i n a l  a c t i v i t y ) ,  " ex t r eme"  ( m e n t a l  o r  e m o t i o n a l  d i s t u r -  

b a n c e ;  d u r e s s ) ,  a n d  " s u b s t a n t i a l l y "  ( i m p a i r e d  a p p r e c i a t i o n  o f  

c r i m i n a l i t y  and  a b i l i t y  t o  confo rm c o n d u c t )  so s h a r p l y  l i m i t  t h e  

a p p l i c a t i o n  o f  t h e  s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  a s  t o  pre- 

v e n t  t h e  b r o a d  u s e  of m i t i g a t i n g  e v i d e n c e  r e q u i r e d  by  t h e  e i g h t h  

amendmen t .  H e n c e  t h e  i n s t r u c t i o n s  o n  t h e  s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e s  were improper. 

F u r t h e r ,  t h e  i n s t r u c t i o n s  o n  t h e  m e n t a l  m i t i g a t i n g  c i rcum-  

s t a n c e s  were so vague  as  t o  m i s l e a d  t h e  p r o s e c u t o r  a n d  t h e  t r i a l  

cour t  ( a n d  h e n c e ,  o n e  a s s u r e s ,  t h e  j u r y )  i n t o  m i s a p p l y i n g  them i n  

v i o l a t i o n  of  Mines v .  S t a t e ,  390 So.2d 3 3 2  ( F l a .  1 9 8 0 ) .  See t h e  

d i s c u s s i o n  a t  p o i n t  I I .D .2  below. 

c. Burden and  S t a n d a r d  of Proof 

T h e  j u r y  was i n s t r u c t e d :  " A  m i t i g a t i n g  c i r c u m s t a n c e  need  

n o t  b e  p r o v e d  beyond a r e a s o n a b l e  d o u b t  by t h e  d e f e n d a n t .  If you 

a r e  r e a s o n a b l y  c o n v i n c e d  t h a t  a m i t i g a t i n g  c i r c u m s t a n c e  e x i s t s ,  
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y o u  may c o n s i d e r  i t  a s  e s t a b l i s h e d . "  R1222. T h i s  i n s t r u c t i o n  

p r e c l u d e d  c o n s i d e r a t i o n  o f  m i t i g a t i n g  e v i d e n c e  t h a t  d i d  n o t  

a m o u n t  t o  " a  m i t i g a t i n g  c i r c u m s t a n c e "  i n  v i o l a t i o n  of t h e  t e a c h -  

i n g  of J u r e k  I_ v .  T e x a s ,  428  U . S .  2 6 2 ,  96  S . C t .  2950, 49 L.Ed.2d 

9 2 9  ( 1 9 7 6 )  t h a t  t h e  e i g h t h  amendmen t  r e q u i r e s  c o n s i d e r a t i o n  o f  

- a l l  r e l e v a n t  m i t i g a t i n g  e v i d e n c e .  T h e  " r e a s o n a b l y  c o n v i n c e d "  

s t a n d a r d  a l s o  u n d u l y  res t r ic t s  c o n s i d e r a t i o n  of r e l e v a n t  m i t i g a -  

t i n g  e v i d e n c e .  

3. P r e s u m p t i o n  of Dea th  

U n d e r  F l o r i d a  law t h e r e  is  a p r e s u m p t i o n  of d e a t h  upon t h e  

f i n d i n g  o f  a s i n g l e  a g g r a v a t i n g  f a c t o r .  F l o r i d a ' s  a g g r a v a t i n g  

c i r c u m s t a n c e s  a r e  so broad a s  t o  c o v e r  p r a c t i c a l l y  e v e r y  f i r s t -  

d e g r e e  murder .  Every  f e l o n y  murder  h a s  t h e  f e l o n y  murder  c i r cum-  

s t a n c e .  Many i f  n o t  most premeditated m u r d e r s  h a v e  t h e  premedi -  

t a t i o n  c i r c u m s t a n c e ,  d e p e n d i n g  o n  w h i c h  d e f i n i t i o n  o f  i t  i s  

a p p l i e d . 3 9  Any case l e f t  o v e r  i s  p r e t t y  much c o v e r e d  b y  t h e  

" h e i n o u s ,  a t r o c i o u s  o r  c r u e l "  c i r c u m s t a n c e .  Once  t h i s  p r e s u m p -  

t i o n  a t t a c h e s  -- a s  i t  does i n  almost e v e r y  case -- t h e  j u r y  i s  

i n s t r u c t e d  ( a n d  was i n s t r u c t e d  h e r e ,  R 1 2 2 2 )  t o  r e t u r n  a d e a t h  

v e r d i c t  u n l e s s  t h e  m i t i g a t i n g  e v i d e n c e  o u t w e i g h s  t h e  a g g r a v a t i n g .  

S u c h  a n  i n s t r u c t i o n  is u n c o n s t i t u t i o n a l .  - See J a c k s o n  v .  Dugger ,  

837  F.2d 1 4 6 9  ( 1 1 t h  C i r .  1 9 8 8 ) .  

39 See J u s t i c e  E h r l i c h ' s  d i s s e n t  i n  H e r r i n g  v .  S t a t e ,  446 So.2d 
1 0 4 9 ,  1058 ( F l a .  1 9 8 4 ) .  
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C .  THE J U R Y ' S  ROLE 

T h e  j u r y  was r e p e a t e d l y  t o l d  t h a t  i t s  r o l e  i n  t h e  s e n -  

t e n c i n g  p rocess  was m e r e l y  a d v i s o r y .  T h e  p r o s e c u t o r ,  i n  h i s  

i n i t i a l  r e m a r k s  d u r i n g  v o i r  d i r e  e x a m i n a t i o n ,  c a l l e d  t h e  

s e c o n d  p h a s e  of t r i a l  " t h e  a d v i s o r y  o r  t h e  s e n t e n c i n g  p h a s e , "  

S 4 4 ,  a n d  c a l l e d  t h e  j u r y ' s  v e r d i c t  i n  t h e  p e n a l t y  p h a s e  a 

" r e c o m m e n d a t i o n . "  S 4 5 .  T h e  q u e s t i o n i n g  of i n d i v i d u a l  v e n -  

i r e m e n  was of t h e  same t e n o r .  See,  e . g . ,  S 5 0  ( " a d v i s i n g  o r  

s e n t e n c i n g  p h a s e " ) ,  S 5 1  ( " r e c o m m e n d a t i o n s " ) ,  S70  ( "recom- 

mend") .  T h e  j u d g e ' s  i n s t r u c t i o n s  t o  t h e  j u r y  g a v e  no  c l u e  a s  t o  

t h e  i m p o r t a n c e  of t h e  role of t h e  j u r y  i n  s e n t e n c i n g :  

F i n a l  d e c i s i o n  a s  t o  w h a t  p u n i s h m e n t  s h a l l  
b e  i m p o s e d  res t s  s o l e l y  w i t h  t h e  j u d g e  of 
t h e  t h i s  [ s i c ]  c o u r t .  However ,  t h e  l a w  
r e q u i r e s  t h a t  y o u ,  t h e  j u r y ,  r e n d e r  t o  t h e  
C o u r t  a n  a d v i s o r y  s e n t e n c e  a s  t o  w h a t  p u n -  
i s h m e n t  s h o u l d  b e  i m p o s e d  upon  t h e  d e f e n -  
d a n t .  

R950. T h e  f i n a l  i n s t r u c t i o n s  a t  t h e  p e n a l t y  p h a s e  a lso r e p e a t e d l y  

referred t o  t h e  j u r y ' s  ro le  a s  o n l y  b e i n g  " a d v i s o r y , "  R l l l l - 1 2 ,  

and t o  t h e  v e r d i c t  a s  b u t  a " recommendat ion ."  R1115-16. 

I n  C a l d w e l l  v .  M i s s i s s i p p i ,  472 U . S .  320 ,  1055  S.Ct .  2633, 

8 6  L . E d .  2d 2 3 1  ( 1 9 8 5 )  t h e  C o u r t  r u l e d  t h a t  " i t  i s  c o n s t i t u -  

t i o n a l l y  impermissible t o  rest a d e a t h  s e n t e n c e  o n  a d e t e r m i n a -  

t i o n  made b y  a s e n t e n c e r  who h a s  b e e n  l e d  t o  b e l i e v e  t h a t  t h e  

r e s p o n s i b i l i t y  for  d e t e r m i n i n g  t h e  a p p r o p r i a t e n e s s  o f  t h e  d e f e n -  

d a n t ' s  d e a t h  s e n t e n c e  rests e l s e w h e r e . "  - I d .  a t  328-29. T h i s  h a s  

l o n g  b e e n  t h e  l a w  i n  F l o r i d a .  E.g. P a i t  v .  S t a t e , l l 2  So.2d 380,  

383-84 ( F l a .  1 9 5 9 )  ( m i s i n f o r m i n g  t h e  j u r y  of i t s  role  c o n s t i t u t e s  

r e v e r s i b l e  e r ror ) .  
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Al though  there  was no  o b j e c t i o n  t o  t h e s e  mat ters ,  M r .  S o c h o r  

a r g u e s  t h a t  t h e y  a r e  n e v e r t h e l e s s  s u b j e c t  t o  a p p e l l a t e  r e v i e w  

u n d e r  t h e  special  scope o f  r e v i e w  i n  c a p i t a l  cases a r t i c u l a t e d  i n  

E l l e d g e  v.  S t a t e ,  346 So.2d 998 ,  1002 ( F l a .  1 9 7 7 ) .  T h e  error was 

o f  c o n s t i t u t i o n a l  magn i tude  and  was s u c h  a s  t o  d i s t o r t  t h e  f a c t -  

f i n d i n g  ro le  o f  t h e  j u r y  i n  v i o l a t i o n  of t h e  e i g h t h  a m e n d m e n t ' s  

r e q u i r e m e n t  o f  c e r t a i n t y  i n  f a c t - f i n d i n g  i n  c a p i t a l  cases. Hence, 

t h i s  C o u r t  s h o u l d  o r d e r  a new s e n t e n c i n g  t r i a l  b e f o r e  a new j u r y .  

D. AGGRAVATING AND M I T I G A T I N G  CIRCUMSTANCES 

The  record shows c o n s i d e r a b l e  c o n f u s i o n  r e g a r d i n g  a g g r a v a -  

t i n g  a n d  m i t i g a t i n g  c i r c u m s t a n c e s  i n  t h e  t r i a l  c o u r t .  The  e v i -  

d e n c e  d o e s  n o t  s u p p o r t  f i n d i n g s  made by t h e  t r i a l  c o u r t ,  a n d  t h e  

p r o s e c u t o r  a r g u e d  a n d  t h e  t r i a l  c o u r t  a p p l i e d  i n c o r r e c t  s t a n -  

d a r d s  r e g a r d i n g  them. 

T h e  e i g h t h  amendment  r e q u i r e s  c e r t a i n t y  i n  t h e  a p p l i c a t i o n  

of  a g g r a v a t i n g  c i r c u m s t a n c e s .  - S e e ,  e.g. ,  Maynard v .  C a r t w r i g h t ,  

1 0 8  S . C t .  1 8 5 3  ( 1 9 8 8 )  and  Mills v.  Maryland ,  108  S . C t .  1860 ,  1866 

( 1 9 8 8 )  ( " I n  r e v i e w i n g  d e a t h  s e n t e n c e s  t h e  C o u r t  h a s  demanded e v e n  

g r e a t e r  c e r t a i n t y  t h a t  t h e  j u r y ' s  c o n c l u s i o n s  r e s t e d  o n  proper  

g r o u n d s . " ) .  Where, a s  h e r e ,  t h e r e  were s u b s t a n t i a l  errors i n  t h e  

app l i ca t ion  o f  t h e  a g g r a v a t i n g  and m i t i g a t i n g  c i r c u m s t a n c e s ,  t h e  

d e f e n d a n t  is  e n t i t l e d  t o  a new s e n t e n c i n g  h e a r i n g .  

1. A g q r a v a t i n g  C i r c u m s t a n c e s  

T h e  t r i a l  c o u r t  found  f o u r  a g g r a v a t i n g  c i r c u m s t a n c e s :  t h a t  

M r .  Sochor had p r e v i o u s l y  b e e n  c o n v i c t e d  of a f e l o n y  i n v o l v i n g  

u s e  o r  t h r e a t  of v i o l e n c e ,  namely s e x u a l  b a t t e r y ;  t h a t  t h e  k i l l -  

i n g  o c c u r r e d  d u r i n g  t h e  a t t e m p t e d  o r  a c t u a l  commiss ion  of s e x u a l  

- 1 0 1  - 



I 
I 
I 
I 
I 

b a t t e r y  or k i d n a p p i n g ,  or d u r i n g  f l i g h t  t h e r e f r o m ;  t h a t  t h e  k i l l -  

i n g  was h e i n o u s ,  a t r o c i o u s ,  o r  c r u e l ;  a n d  t h a t  t h e  k i l l i n g  was 

c o m m i t t e d  i n  a c o l d ,  c a l c u l a t e d ,  and p r e m e d i t a t e d  manner  w i t h o u t  

a n y  p r e t e n s e  of moral o r  l e g a l  j u s t i f i c a t i o n .  R 1 2 3 2 - 3 3 .  M r .  

Sochor a r g u e s  t h a t  t h e  l a s t  t h r e e  f i n d i n g s  were i n c o r r e c t .  

a. Fe lony  Murder 

The  t r i a l  c o u r t  wrote i n  t h e  s e n t e n c i n g  o r d e r :  

The  C o u r t  f i n d s ,  a c c o r d i n g  t o  F l o r i d a  S t a t u t e s  
9 2 1 . 1 4 1 ( 5 ) ( d ) ,  t h a t  t h e  crime f o r  w h i c h  t h e  
D e f e n d a n t  i s  t o  be s e n t e n c e d  was c o m m i t t e d  
w h i l e  t h e  D e f e n d a n t  was engaged  i n  t h e  commis- 
s i o n  o f ,  o r  a n  a t tempt  t o  commit, o r  f l i g h t  
a f t e r  c o m m i t t i n g  o r  a t t e m p t i n g  t o  commit any  
S e x u a l  B a t t e r y  o r  K i d n a p p i n g .  T h e  j u r y  c o n -  
v i c t e d  t h e  D e f e n d a n t  o f  Kidnapping  i n  Count  I1 
o f  t h e  I n d i c t m e n t .  T h e r e  i s  s u f f i c i e n t  e v i -  
d e n c e  t o  p r o v e  t h e  v i c t i m  was t a k e n  f rom t h e  
Banana Boat and a t  some p o i n t  h e l d  a g a i n s t  h e r  
w i l l .  S h e  w a s  f o r c i b l y  d r a g g e d  o u t  o f  t h e  
t r u c k  a s  s h e  res i s ted  and  p l e a d e d  f o r  h e l p .  As 
t o  t h e  a t t empt  t o  c o m m i t  S e x u a l  B a t t e r y ,  t h e  
D e f e n d a n t ,  f rom h i s  own s t a t e m e n t s  t o  l a w  e n -  
f o r c e m e n t  o f f i c e r s ,  i n d i c a t e d  h e  wanted  s e x  and 
when t h e  v i c t i m  r e f u s e d  him h e  became a n g r y  and  
t h e  f i g h t  e n s u e d .  T h e  D e f e n d a n t  s a i d  h e  had  
t h e s e  u r g e s  f o r  s e x .  Even t h o u g h  t h e r e  i s  n o  
e v i d e n c e  t h e  D e f e n d a n t  a c t u a l l y  s e x u a l l y  
a s s a u l t e d  t h e  v i c t i m  a s  t h e  b o d y  was n e v e r  
f o u n d ,  t h e  D e f e n d a n t ' s  a d m i s s i o n s  p r o v e  t h e  
d e a t h  o c c u r r e d  as  h e  was a t t e m p t i n g  t o  s e x u a l l y  
a s s a u l t  h e r .  T h e  C o u r t  f i n d s  t h a t  b o t h  of 
t h e s e  f e l o n i e s  were c o m m i t t e d  o r  a t t e m p t e d  t o  
be c o m m i t t e d  b u t  t h e  C o u r t  c o n s i d e r s  t h i s  as  
o n l y  o n e  a g g r a v a t i n g  c i r c u m s t a n c e .  

R1232. 

i .  L e a v i n g  a s i d e  t h e  o t h e r  

k i d n a p p i n g  , 4 0  t h e  e v i d e n c e  does  

problems r e g a r d i n g  t h e  c l a i m e d  

n o t  s u p p o r t  t h e  t r i a l  c o u r t ' s  

40 S i n c e ,  a s  i s  shown e l s e w h e r e ,  
M r .  Sochor  b e c a u s e  of t h e  lack 

t h e  j u r y  s h o u l d  h a v e  a c q u i t t e d  
o f  e v i d e n c e  of t h e  e l e m e n t s  of 

t h e  o f f e n s e  c h a r g e d  a n d  b e c a u s e  t h e  a b s o l u t e  d e f e n s e  u n d e r  
t h e  s t a t u t e  o f  l i m i t a t i o n s ,  k i d n a p p i n g  c o u l d  n o t  s u p p o r t  t h i s  
a g g r a v a t i n g  c i r c u m s t a n c e .  T h i s  problem and o t h e r s  r e g a r d i n g  
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f i n d i n g s  c o n c e r n i n g  i t .  The  s t a t e ' s  e v i d e n c e  r e f u t e s  t h e  t r i a l  

c o u r t ' s  a p p a r e n t  f i n d i n g  t h a t  t h e r e  was s u f f i c i e n t  e v i d e n c e  t h a t  

M s .  G i f f o r d  was t a k e n  from t h e  Banana Boat a g a i n s t  h e r  w i l l .  T h e  

e v i d e n c e  was t h a t  M s .  G i f f o r d  l e f t  t h e  B a n a n a  Boat v o l u n t a r i l y .  

T h e r e  was e v i d e n c e  t h a t  M s .  G i f f o r d  was " a t  some p o i n t  h e l d  

a g a i n s t  h e r  w i l l , "  b u t  t h i s  c o n f i n e m e n t  was m e r e l y  i n c i d e n t a l  t o  

t h e  k i l l i n g .  T h a t  " [ s l h e  was f o r c i b l y  d r a g g e d  o u t  o f  t h e  t r u c k  

a s  s h e  r e s i s t e d  a n d  p l e a d e d  f o r  h e l p "  h a s  n o  s u p p o r t  i n  t h e  

record. 

A s  i n  S c u l l  v .  S t a t e ,  5 3 3  So.2d 1137 ,  1142  ( F l a .  1 9 8 8 ) ,  it 

was improper f o r  t h e  t r i a l  c o u r t  t o  adopt a t h e o r y  o f  t h e  case 

n o t  s u p p o r t e d  b y  t h e  e v i d e n c e .  See a l s o  t h e  d i s c u s s i o n  i n  

Hardwick v .  S t a t e ,  5 2 1  So.2d 1 0 7 1 ,  1075-76 ( F l a .  1 9 8 8 ) .  

i i .  T h e  t r i a l  c o u r t ' s  f i n d i n g s  r e s p e c t i n g  s e x u a l  b a t t e r y  

a re  s i m i l a r l y  f l a w e d .  I n  t h e  f i r s t  place,  t h e  t r i a l  c o u r t  r e l i e d  

e n t i r e l y  o n  M r .  S o c h o r ' s  s t a t e m e n t s  i n  m a k i n g  i t s  f i n d i n g s  o n  

t h i s  p o i n t .  M r .  Sochor  a r g u e s  t h a t  t h e  s t a t e  must  e s t a b l i s h  t h e  

a g g r a v a t i n g  fac tor  i n d e p e n d e n t l y  of h i s  s t a t e m e n t s  as  r e q u i r e d  by  

t h e  c o r p u s  d e l i c t i  r u l e .  A l though  t h e r e  is no  case o n  p o i n t  o n  

t h i s  i s s u e ,  l e g a l  a n a l y s i s  bears  o u t  t h i s  p o s i t i o n .  

T h e  - c o r p u s  d e l i c t i  r u l e  i s  a s e t t l e d  d o c t r i n e  o f  o u r  law 

t raceable  u l t i m a t e l y  t o  i n c i d e n t s  s u c h  as  P e r r y ' s  Case i n  which  a 

s e r v a n t  c o n f e s s e d  t o  and was hung f o r  a murder  which  n e v e r  o c c u r -  

r e d . * l  - S e e  Wigmore  o n  E v i d e n c e  S867,  n.1.  I t  seems t o  a p p l y  i n  

t h e  k i d n a p p i n g  a re  a d d r e s s e d  e l s e w h e r e  i n  t h i s  b r i e f .  

41 T h e  d e c e a s e d ,  who h a d  b e e n  a b d u c t e d ,  r e t u r n e d  s e v e r a l  y e a r s  
a f t e r  t h e  h a n g i n g .  
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e v e r y  American j u r i s d i c t i o n  e x c e p t  W i s c o n s i n .  - I d .  S2070. Hence,  

t h e  r u l e  i s  r e q u i r e d  by t h e  Due Process C l a u s e  and  by t h e  e i g h t h  

amendment. - C f .  Fe rguson  v .  G e o r g i a ,  365 U . S .  570 ,  81 S . C t  756 ,  5 

L.Ed.2d 7 8 3  ( 1 9 6 1 )  (common law b a r  t o  t e s t i m o n y  b y  d e f e n d a n t  

v i o l a t e d  d u e  p rocess  w h e r e  a b o l i s h e d  by a l l  b u t  o n e  A m e r i c a n  

j u r i s d i c t i o n ) ,  Thompson  v .  Oklahoma, 1 0 8  S .Ct .  1687 ( 1 9 8 8 )  ( i n -  

d i c a t i n g  t h a t  e x e c u t i o n  f o r  crime commit ted  by c h i l d  u n d e r  a g e  of 

1 6  would v i o l a t e  e i g h t h  amendment  i f  t h e r e  i s  a n a t i o n a l  c o n -  

s e n s u s  a g a i n s t  i t )  a n d  t h e  d i s c u s s i o n  i n  - Coker  v .  G e o r g i a ,  433 

U . S .  5 8 4 ,  5 9 3 - 9 7 ,  9 7  S . C t .  2 8 6 1 ,  5 8  L.Ed.2d 982 ( 1 9 7 7 ) .  T h e r e  

b e i n g  n o  c o r p u s  d e l i c t i  o f  a t t e m p t e d  s e x u a l  b a t t e r y ,  t h e  t r i a l  

c o u r t  s h o u l d  n o t  have  used  M r .  S o c h o r ' s  s t a t e m e n t s  i n  a n  attempt 

t o  b r i d g e  t h e  g a p  i n  t h e  s t a t e ' s  proof. 

I n  any  e v e n t ,  M r .  S o c h o r ' s  s t a t e m e n t s  d o  n o t  make o u t  a case 

o f  a t t e m p t e d  s e x u a l  b a t t e r y .  A s  t h e  t r i a l  c o u r t  s t a t e d ,  M r .  

S o c h o r  " i n d i c a t e d  h e  w a n t e d  s e x  and  when t h e  v i c t i m  r e f u s e d  h im 

h e  became a n g r y  and  t h e  f i g h t  e n s u e d .  The  D e f e n d a n t  s a i d  h e  h a d  

t h e s e  u r g e s  f o r  s ex . "  T h e s e  f a c t s ,  d o  n o t  make o u t  a n  attempted 

s e x u a l  b a t t e r y .  As t h e  t r i a l  c o u r t  f o u n d ,  " t h e r e  i s  n o  e v i d e n c e  

t h e  D e f e n d a n t  a c t u a l l y  s e x u a l l y  a s s a u l t e d  t h e  v i c t i m . "  Hence, t h e  

t r i a l  c o u r t ' s  f i n d i n g  o n  t h i s  p o i n t  was n o t  s u p p o r t e d  b y  t h e  

e v i d e n c e .  42 

b. He inous ,  A t r o c i o u s  o r  C r u e l  

The  t r i a l  c o u r t  wrote i n  t h e  s e n t e n c i n g  o r d e r :  

4 2  Of c o u r s e  t h e  t r i a l  c o u r t  d i d  n o t  e v e n  f i n d  a n  a t t e m p t e d  
s e x u a l  b a t t e r y  -- i t  f o u n d  a n  a t t e m p t e d  s e x u a l  a s s a u l t .  
Wha teve r  at tempted s e x u a l  a s s a u l t  may be, it is  n o t  a n  a g g r a -  
v a t i n g  c i r c u m s t a n c e  u n d e r  o u r  law. 
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T h e  C o u r t  f i n d s ,  a c c o r d i n g  t o  F l o r i d a  S t a t u t e s  
9 2 1 . 1 4 1 ( 5 ) ( h ) ,  t h a t  t h e  c a p i t a l  f e l o n y  was 
e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s  o r  c r u e l .  T h e  
e v i d e n c e  i n d i c a t e d  t h a t  t h e  v i c t i m  w a s  f o r c i b l y  
r emoved  from t h e  t r u c k  w h i l e  s h e  p l e a d e d  for  
h e l p  and even  begged f o r  h e r  l i f e .  Even though  
P a t r i c i a  G i f f o r d ' s  body was n e v e r  r e c o v e r e d  and 
no  o n e  knows how b a d l y  s h e  was b e a t e n ,  t h e  
Defendan t  a d m i t t e d  i n  h i s  s t a t e m e n t s  t h a t  a s  h e  
choked h e r  s h e  r e s i s t e d  and f o u g h t  h im.  T h e r e  
were s e v e r a l  f i n g e r n a i l  marks  on  h i s  face  which  
s u b s t a n t i a t e s  t h a t  v i o l e n t  s t r u g g l e  e n s u e d  a s  
c o n f i r m e d  by  t h e  D e f e n d a n t ' s  s t a t e m e n t s  t o  t h e  
p o l i c e  o f f i c e r s .  D r .  W r i g h t  t e s t i f i e d  t h a t  
a s p h y x i a t i o n  is  a slow and p a i n f u l  d e a t h .  Fear 
and e m o t i o n a l  t r a u m a  p r e c e e d i n g  t h e  v i c t i m ' s  
d e a t h  may b e  c o n s i d e r e d  as c o n t r i b u t i n g  t o  t h e  
h e i n o u s  n a t u r e  o f  t h e  c a p i t a l  f e l o n y .  I t  i s  
c l e a r  t h e r e  was f e a r  a n d  d e f i n i t e l y  e m o t i o n a l  
trauma b e f o r e  h e r  d e a t h .  

R123 2-3 3 .  

L e a v i n g  a s i d e  t h e  q u e s t i o n  o f  t h e  c o n s t i t u t i o n a l i t y  o f  t h i s  

a g g r a v a t i n g  f a c t o r  ( t h a t  i s s u e  i s  d i s c u s s e d  e l s e w h e r e  i n  t h i s  

b r i e f ) ,  M r .  S o c h o r  p o i n t s  o u t  t h a t  t h e  t r i a l  c o u r t ' s  f a c t u a l  

f i n d i n g s  are  n o t  s u p p o r t e d  b y  t h e  e v i d e n c e .  T h e r e  w a s  n o  e v i -  

dence t h a t  M s .  G i f f o r d  "was f o r c i b l y  removed from t h e  t r u c k  w h i l e  

s h e  p l e a d e d  f o r  he lp  and even  begged f o r  h e r  l i f e . "  As t h e  t r i a l  

court  a d m i t t e d  "no one  knows how b a d l y  s h e  was b e a t e n "  -- i n  f a c t  

t h e r e  i s  no e v i d e n c e  o f  a b e a t i n g .  D r .  W r i g h t ' s  t e s t i m o n y  was 

t h a t  t h e  d e g r e e  t o  w h i c h  a s p h y x i a t i o n  " i s  a s low a n d  p a i n f u l  

d e a t h "  d e p e n d s  e n t i r e l y  o n  t h e  c i r c u m s t a n c e s .  

A s e r i o u s  p r o b l e m  i n  d i s c u s s i n g  t h i s  a g g r a v a t i n g  c i r c u m -  

s t a n c e  i s  t h a t  t h e  cases  a r e  p r e t t y  much " a l l  o v e r  t h e  map."  

N e v e r t h e l e s s ,  t h e  f o l l o w i n g  is clear .  T o  meet t h i s  a g g r a v a t i n g  

c i r c u m s t a n c e ,  t h e  crime m u s t  be "accompan ied  by  s u c h  a d d i t i o n a l  

f a c t s  a s  t o  s e t  t h e  crime a p a r t  from t h e  norm o f  c a p i t a l  f e l o n i e s  
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-- t h e  c o n s c i e n c e l e s s  o r  p i t i l e s s  crime which  is  u n n e c e s s a r i l y  

t o r t u r o u s  t o  t h e  v i c t i m . "  E.g. ,  Brown v .  S t a t e ,  526 So.2d 903 ,  

9 0 6  ( F l a .  1 9 8 8 ) .  T o  meet t h i s  r e q u i r e m e n t ,  t h e  crime must  be 

"commit ted  so a s  t o  c a u s e  t h e  v i c t i m  u n n e c e s s a r y  a n d  p r o l o n g e d  

s u f f e r i n g . "  - I d .  9 0 7 .  T h e  e v i d e n c e  h e r e  

i n  a b l i n d  r a g e .  T h e r e  is  no showing o f  a 

f a c t s  which  s e t  t h e  crime a p a r t  from t h e  

i s  t h a t  M r .  Sochor  was 

t o r t u r o u s  i n t e n t  or o f  

norm of c a p i t a l  f e l -  

o n i e s .  I n d e e d ,  t h e  e v i d e n c e  was most c o n s i s t e n t  w i t h  a second  

d e g r e e  murder .  

I n  making h i s  a rgumen t ,  M r .  Sochor  i s  aware o f  t h e  f o l l o w i n g  

i n  Doyle v .  S t a t e ,  460 So.2d 353 ,  357 ( F l a .  1 9 8 4 ) :  

I n  p a r t i c u l a r ,  t h e  f i n d i n g  t h a t  t h e  murder  was 
h e i n o u s ,  a t r o c i o u s  a n d  c r u e l  was b a s e d  o n  t h e  
e v i d e n c e  t h a t  t h e  v i c t i m  d i e d  o f  s t r a n g u l a t i o n  
w h i c h  o c c u r r e d  o v e r  a p e r i o d  o f  u p  t o  f i v e  
m i n u t e s  a n d  t h a t  p r ior  t o  l o s i n g  c o n s c i o u s n e s s  
t h e  v i c t i m  was aware of t h e  n a t u r e  o f  t h e  
a t t a c k  a n d  h a d  t i m e  t o  a n t i c i p a t e  h e r  d e a t h .  
Murder by s t r a n g u l a t i o n  h a s  c o n s i s t e n t l y  b e e n  
f o u n d  t o  be h e i n o u s ,  a t r o c i o u s  a n d  c r u e l  
b e c a u s e  of t h e  n a t u r e  of t h e  s u f f e r i n g  imposed 
a n d  t h e  v i c t i m ' s  a w a r e n e s s  of impending  d e a t h .  

H e  i s  a l s o  aware o f  t h e  f o l l o w i n g  f r o m  J o h n s o n  v .  S t a t e ,  4 6 5  

So.2d 499,  507 ( F l a .  1 9 8 5 ) :  

T h e  i n s t r u c t i o n  o n  and  f i n d i n g  t h a t  t h e  murder  
was e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s ,  o r  c r u e l  
were a l s o  p r o p e r .  T h e  v i c t i m  was murdered  by 
means of s t r a n g u l a t i o n ,  a method of k i l l i n g  t o  
w h i c h  t h i s  C o u r t  h a s  h e l d  t h e  f a c t o r  o f  h e i n -  
o u s n e s s  a p p l i c a b l e .  A l v o r d  v .  S t a t e ,  322  So.2d 
533  ( F l a .  1 9 7 5 ) ,  cer t .  d e n i e d ,  428 U.S. 923 ,  96 
S . C t .  3 2 3 4 ,  49 L .Ed.2d  1 2 2 6  ( 1 9 7 6 ) .  I t  i s  
p e r m i s s i b l e  t o  i n f e r  t h a t  when perpetrated upon 
a c o n s c i o u s  v i c t i m ,  s t r a n g u l a t i o n  i n v o l v e s  
f o r e k n o w l e d g e  o f  d e a t h ,  e x t r e m e  a n x i e t y ,  a n d  
p a i n .  F u r t h e r m o r e ,  Thomas  t e s t i f i e d  t h a t  
a p p e l l a n t  t o l d  him t h a t  a f t e r  h e  began  t o  choke  
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h e r ,  t h e  v i c t i m  e s c a p e d  f rom h i s  car ,  t h a t  h e  
chased h e r  a n d  c a u g h t  h e r  a g a i n ,  a n d  t h a t  h e  
had t o  resume s t r a n g u l a t i o n  t h ree  t i m e s  t o  make 
s u r e  s h e  was d e a d .  

L e a v i n g  a s i d e  t h e  o b v i o u s  f a c t u a l  d i f f e r e n c e s  be tween  Doyle anc 

J o h n s o n  and t h e  case a t  b a r ,  M r .  Sochor  c o n t e n d s  t h a t  those cases 

d o  n o t  s t a n d  f o r  t h e  p r o p o s i t i o n  t h a t  e v e r y  s t r a n g u l a t i o n  con- 

s t i t u t e s  a h e i n o u s ,  a t r o c i o u s ,  o r  c r u e l  murder .  I n  order t o  meet 

t h e  s t a t u t e ,  t h e  k i l l i n g  must  b e  c o n s c i e n c e l e s s  o r  p i t i l e s s  and  

must  be d o n e  w i t h  a t o r t u r o u s  i n t e n t .  T h e  e v i d e n c e  a t  b a r  d o e s  

n o t  s u p p o r t  s u c h  a c o n c l u s i o n .  

c. Cold ,  C a l c u l a t e d ,  and P r e m e d i t a t e d  

T h e  e v i d e n c e  was t h a t  M r .  S o c h o r  was i n  a b l i n d  f u r y  a t  t h e  

t i m e  o f  t h e  crime. Gary Sochor  t e s t i f i e d  t h a t  D e n n i s  was i n  t h e  

s t a t e  t h a t  h e  w o u l d  r e a c h  when e x t r e m e l y  a n g r y :  h i s  p u p i l s  

r o l l e d  b a c k ,  h i s  v o i c e  s t r a n g e l y  a l t e r e d ,  h e  was a man possessed. 

R317-18 ,  361-62 .  M r .  S o c h o r  t o l d  t h e  pol ice  t h a t  h e  commit ted  

t h e  crime i n  a s t a t e  o f  p a n i c  a n d  a n g e r  w h i l e  h e  was u n d e r  t h e  

i n f l u e n c e  o f  a n  u n c o n t r o l l a b l e  f e e l i n g .  R499-500, 520.43 

For a m u r d e r  t o  b e  c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d ,  i t  

m u s t  b e  t h e  r e s u l t  of a c a r e f u l  p l a n  o r  p r e a r r a n g e d  d e s i g n .  

R o g e r s  v .  S t a t e ,  5 1 1  S o . 2 d  5 2 6  ( F l a .  1 9 8 7 ) .  T h i s  a g g r a v a t i n g  

c i r c u m s t a n c e  "was i n t e n d e d  t o  a p p l y  t o  e x e c u t i o n  and c o n t r a c t -  

s t y l e  k i l l i n g s . "  G a r r o n  v .  S t a t e ,  5 2 8  S o . 2 d  3 5 3 ,  3 6 1  ( F l a .  

1 9 8 8 ) .  A f i n d i n g  of t h i s  a g g r a v a t i n g  c i r c u m s t a n c e  is  t o  be s e t  

4 3  L e s t  i t  be a s s e r t e d  t h a t  t h e  p s y c h i a t r i c  e x p e r t s  r e b u t t e d  
t h i s  e v i d e n c e ,  i t  i s  w o r t h w h i l e  t o  r e c a l l  t h a t  t h e y  were 
u n a w a r e  o f  t h e  f a c t s  o f  t h e  case, of t h e  c o n t e n t s  o f  G a r y ' s  
e y e w i t n e s s  a c c o u n t  and  of D e n n i s ' s  s t a t e m e n t s  t o  t h e  police. 
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a s i d e  when t h e  e v i d e n c e  is  s u s c e p t i b l e  t o  c o n c l u s i o n s  o t h e r  t h a n  

f i n d i n g  i t  was commit ted  i n  a c o l d ,  c a l c u l a t e d ,  and p r e m e d i t a t e d  

m u r d e r .  Harmon v .  S t a t e ,  5 2 7  S o . 2 d  1 8 2 ,  188  ( F l a .  1 9 8 8 ) .  - C f .  

B r y a n  v .  S t a t e ,  5 3 3  S o . 2 d  744 ,  748-49 ( F l a .  1 9 8 8 )  ( f i n d i n g  t h a t  

m u r d e r  c o l d ,  c a l c u l a t e d  and  p r e m e d i t a t e d  proper where  it was t h e  

" o n l y  c o n c l u s i o n  t h a t  c a n  b e  d r a w n  from t h e  e v i d e n c e " ) .  T h i s  

c i r c u m s t a n c e  d o e s  n o t  a p p l y  where  there  is  a p r e t e n s e  of moral 

o r  l e g a l  j u s t i f i c a t i o n .  Such a p r e t e n s e  i s  a c la im of j u s t i f i -  

c a t i o n  o r  e x c u s e  t h a t ,  t h o u g h  i n s u f f i c i e n t  t o  r e d u c e  t h e  d e g r e e  

o f  homic ide ,  r e b u t s  t h e  o t h e r w i s e  cold and c a l c u l a t i n g  n a t u r e  o f  

t h e  homic ide .  Banda v.  S t a t e ,  536 So.2d 221 ,  2 2 5  ( F l a .  1 9 8 8 ) .  I n  

d e t e r m i n i n g  t h e  e x i s t e n c e  o f  a n  a g g r a v a t i n g  c i r c u m s t a n c e ,  t h e  

t r i a l  court  c a n n o t  accep t  t h e o r i e s  u n s u p p o r t e d  b y  t h e  r e c o r d .  

-- See S c u l l  v .  S t a t e ,  533 So.2d 1 1 3 7 ,  1142 ( F l a .  1 9 8 8 ) .  

A t  b a r  t h e  e v i d e n c e  was s u s c e p t i b l e  t o  c o n c l u s i o n s  other 

t h a n  t h a t  t h e  k i l l i n g  was c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d .  

I n d e e d ,  t h e  e v i d e n c e  was t h a t  M r .  S o c h o r  was i n  a s t a t e  of p a n i c  

and a n g e r  amoun t ing  t o  a b l i n d  r a g e .  T h e r e  was n o  e v i d e n c e  o f  

t h e  s o r t  of c a r e f u l  p l a n  o r  d e s i g n  c o n t e m p l a t e d  by R o g e r s ,  no  

e v i d e n c e  o f  t h e  s o r t  o f  unde rwor ld  s l a y i n g  spoken  o f  i n  G a r r o n .  

T h e  r e c o r d  s h o w s  a p r e t e n s e  o f  j u s t i f i c a t i o n  u n d e r  Banda :  

a l t h o u g h  t h e  e v i d e n c e  o f  t h i s  rage may h a v e  been  i n s u f f i c i e n t  t o  

a b s o l v e  M r .  Sochor  o f  f i r s t - d e g r e e  m u r d e r ,  i t  r e b u t t e d  t h e  c o n -  

t e n t i o n  t h a t  t h e  homic ide  was c o l d  and  c a l c u l a t i n g .  A k i l l i n g  i n  

t h e  h e a t  of p a n i c  and a n g e r  is  s c a r c e l y  a c o l d ,  c a l c u l a t e d  mur-  

d e r .  
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T h e  j u d g e ' s  w r i t t e n  f i n d i n g s  u n d e r s c o r e  t h e  weakness  o f  t h e  

e v i d e n c e :  

T h e  C o u r t  f i n d s ,  a c c o r d i n g  t o  F l o r i d a  S t a t u t e  
9 2 1 . 1 4 1 ( 5 ) ( i ) ,  t h a t  t h e  crime for  w h i c h  t h e  
D e f e n d a n t  is t o  b e  s e n t e n c e d  was commi t t ed  i n  a 
c o l d ,  c a l c u l a t e d ,  and  p r e m e d i t a t e d  manner w i t h -  
o u t  a n y  p r e t e n s e  o f  moral o r  l e g a l  j u s t i f i c a -  
t i o n .  T h e  e v i d e n c e  i n d i c a t e d  t h a t  D e f e n d a n t  
p u l l e d  t h e  v i c t i m  o u t  of t h e  p i c k u p  a t  n i g h t  
a l o n g  a n  a b a n d o n e d  road  a n d  p r o c e e d e d  t o  
s t r a n g l e  h e r .  H e  d i s p o s e d  o f  t h e  body  so it  
c o u l d  n e v e r  be found.  T h e  D e f e n d a n t  had  pre-  
v i o u s l y  b e e n  p u t  o n  p r o b a t i o n  f o r  S e x u a l  
Ba t t e ry  and knew t h e  c o n s e q u e n c e s  i f  t h e  v i c t i m  
s u r v i v e d  a n d  n o t i f i e d  t h e  P o l i c e  D e p a r t m e n t .  
T h e r e  i s  no  q u e s t i o n  t h a t  i t  was commi t t ed  i n  a 
c o l d  a n d  c a l c u l a t i n g  m a n n e r  as  t h e  D e f e n d a n t  
t o l d  a w i t n e s s  who t e s t i f i e d  t h a t  h e  had  choked  
s o m e o n e  t o  d e a t h  i n  F o r t  L a u d e r d a l e ,  F l o r i d a  
a n d  how e a s y  i t  was t o  d o .  F u r t h e r m o r e ,  a 
ce l lma te  t e s t i f i e d  t h a t  t h e  D e f e n d a n t  h a d  
s t a t e d  he  had " k i l l e d  t h e  f u c k i n g  s l u t  b i t c h " .  
T h e r e  i s  no p r e t e n s e  of moral or l e g a l  j u s t i f i -  
c a t i o n .  

R1233. C o n t r a r y  t o  t h e  t e a c h i n g  o f  S c u l l ,  t h i s  f i n d i n g  was b u t  a 

h y p o t h e s i s  c o n c e r n i n g  t h e  f a c t s  o f  t h e  case: t h e  e v i d e n c e  d i d  

n o t  show t h a t  Plr. Sochor  p u l l e d  M s .  G i f f o r d  f r o m  t h e  t r u c k ,  o r  

t h a t  h e  k i l l e d  h e r  t o  p r e v e n t  h e r  n o t i f y i n g  t h e  pol ice .  The  t r i a l  

c o u r t  d i d  n o t  f i n d  a c a r e f u l  p l a n  o r  p r e a r r a n g e d  d e s i g n  a s  re- 

q u i r e d  by Rogers. 

T h i s  ca se  p r e s e n t s  problems a r i s i n g  b o t h  f rom t h e  amorphous 

n a t u r e  o f  t h e  a g g r a v a t i n g  c i r c u m s t a n c e  of c o l d ,  c a l c u l a t e d ,  a n d  

p r e m e d i t a t e d  murde r ,  and f rom t h e  ambiguous r e l a t i o n s h i p  be tween  

t h e  j u d g e ' s  d e t e r m i n a t i o n s  i n  t h e  s e n t e n c i n g  o r d e r  and  t h e  j u r y ' s  

d e t e r m i n a t i o n s  i n  r e a c h i n g  i t s  v e r d i c t  o n  g u i l t .  The  r e s u l t  of 

these p r o b l e m s  i s  t h a t  t h i s  a g g r a v a t i n g  c i r c u m s t a n c e  i s  u n c o n -  

s t i t u t i o n a l .  
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A s  is n o t e d  above ,  t h e  s t a t e ' s  e v i d e n c e  of p r e m e d i t a t i o n  was 

weak a t  bes t .  I t  appears t h a t  M r .  S o c h o r  became  a n g r y  when M s .  

G i f f o r d  o p p o s e d  h i s  s e x u a l  a d v a n c e s ,  and  t h a t  h e  k i l l e d  h e r  i n  a 

f i t  of r a g e  and  p a n i c  s u c h  t h a t  h e  seemed as  t h o u g h  p o s s e s s e d  b y  

t h e  d e v i l .  T h e  j u r y  may w e l l  h a v e  found  him n o t  g u i l t y  of pre- 

m e d i t a t e d  m u r d e r .  Bu t ,  b e c a u s e  t h e r e  was n o  s p e c i a l  v e r d i c t  o n  

t h i s  i s s u e ,  a n d  b e c a u s e  t h e  j u d g e  i m p r o p e r l y  r e f u s e d  t o  remove 

premeditated murder  f rom c o n s i d e r a t i o n  by  t h e  j u r y ,  i t  c a n n o t  b e  

s a i d  w i t h  c e r t a i n t y  t h a t  t h e  j u r y  made s u c h  a f i n d i n g .  

N o w  i f ,  as  i s  l i k e l y ,  t h e  j u r y  found t h a t  t h e  murder  was n o t  

p r e m e d i t a t e d ,  t h e n ,  u n d e r  t h e  c o l l a t e r a l  e s t o p p e l  p r i n c i p l e s  

a r t i c u l a t e d  i n  Yates  v .  U n i t e d  S t a t e s ,  354 U . S .  298, 335-38, 77 

S . C t .  1 0 6 4 ,  1 L.Ed.2d 1356 ( 1 9 5 7 ) , 4 4  it would have  been  improper 

t o  h a v e  c o n s i d e r e d  o r  found  t h e  p r e m e d i t a t i o n  a g g r a v a t i n g  c i r -  

c u m s t a n c e .  Where  a f a c t u a l  d e t e r m i n a t i o n  may h a v e  b e e n  p r e d i -  

cated o n  e i t h e r  a p rope r  o r  a n  improper g r o u n d ,  b u t  i t  i s  i m -  

p o s s i b l e  t o  t e l l  w h i c h  g r o u n d  u n d e r l a y  t h e  d e t e r m i n a t i o n ,  t h e  

d e t e r m i n a t i o n  must  b e  s e t  a s i d e .  Yates, 354 U.S. a t  312 ( v e r d i c t  

m u s t  b e  s e t  a s i d e  w h e r e  i t  is s u p p o r t a b l e  o n  o n e  g r o u n d  b u t  n o t  

a n o t h e r ,  and i t  i s  i m p o s s i b l e  t o  t e l l  w h i c h  g r o u n d  j u r y  s e l ec -  

t e d ) .  T h i s  r e q u i r e m e n t  of c e r t a i n t y  is  g r e a t e r  s t i l l  i n  c a p i t a l  

cases .  M i l l s  v .  M a r y l a n d ,  1 0 8  S . C t .  1860 ,  1866 ( 1 9 8 8 ) .  A t  bar 

i t  i s  i m p o s s i b l e  t o  t e l l  w h e t h e r  c o n s i d e r a t i o n  o f  t h i s  aggra -  

4 4  T h e s e  p r i n c i p l e s  a r e  i n c o r p o r a t e d  i n  t h e  d u e  process  a n d  
d o u b l e  j e o p a r d y  c l a u s e s  of t h e  s t a t e  a n d  f e d e r a l  c o n s t i t u -  - -  
t i o n s .  See U n i t e d  S t a t e s  v .  O p p e n h e i m e r ,  242  U . S .  85 ,  37 
S . C t .  68,  6 1  L.Ed.2d 1 6 1  ( 1 9 1 6 )  and  A s h e  v .  Swenson, 397 U . S .  
436 ,  90 S .C t .  1189 ,  25 L.Ed.2d 469 ( 1 9 7 0 ) .  

- 
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v a t i n g  c i r c u m s t a n c e  was improper b e c a u s e  b a r r e d  by a f i n d i n g  o f  

no  p r e m e d i t a t i o n .  Hence, t h e  f i n d i n g  of t h i s  c i r c u m s t a n c e  must  b e  

s e t  a s i d e .  I t  may w e l l  be t h a t ,  f o r  i n s t a n c e ,  a m i n o r i t y  of 

j u r o r s  f e l t  t h a t  t h e r e  was p r e m e d i t a t i o n  ( s o  t h a t  a v e r d i c t  o f  

g u i l t y  o f  f i r s t - d e g r e e  m u r d e r  was improper) and  t h a t  o n l y  t h a t  

m i n o r i t y  found  t h i s  a g g r a v a t i n g  c i r c u m s t a n c e  and y e t  t h e  v o t e  o f  

t h i s  m i n o r i t y  c o u p l e d  w i t h  t h a t  of a n o t h e r  m i n o r i t y  f i n d i n g  o t h e r  

a g g r a v a t i n g  c i r c u m s t a n c e s ,  p roduced  a n  improper m a j o r i t y  recom- 

m e n d a t i o n  o f  d e a t h .  A l l  of t h i s ,  i n  t u r n ,  may w e l l  h a v e  l e d  t o  

t h e  t r i a l  c o u r t ' s  improper c o n s i d e r a t i o n  o f  t h i s  a g g r a v a t i n g  

c i r c u m s t a n c e .  Such a n  u n c l e a r  s i t u a t i o n  makes M r .  S o c h o r ' s  d e a t h  

p e n a l t y  u n c o n s t i t u t i o n a l  u n d e r  M i l l s .  

T h e  f o r e g o i n g  p rob lem of u n c e r t a i n t y  is d i r e c t l y  r e l a t e d  t o  

a problem a r i s i n g  from t h e  u n d e f i n e d  n a t u r e  of t h e  p h r a s e  " c o l d ,  

c a l c u l a t e d ,  and  p r e m e d i t a t e d  w i t h o u t  a p r e t e n s e  of l e g a l  o r  moral 

j u s t i f i c a t i o n . "  T h i s  v e r y  C o u r t  h a s  a t  d i f f e r e n t  times g i v e n  

d i f f e r e n t  m e a n i n g s  t o  t h e  p h r a s e .  Compare H e r r i n g  v .  S t a t e ,  446 

So .2d  1 0 4 9 ,  1057 ( F l a .  1 9 8 4 )  w i t h  R o g e r s  v .  S t a t e ,  5 1 1  So.2d 526 ,  

5 3 3  ( F l a .  1 9 8 7 )  ( d i s a p p r o v i n g  o f  H e r r i n g ) ,  and  Amoros v .  S t a t e ,  

5 3 1  S o . 2 d  1 2 5 6 ,  1 2 6 1  ( F l a .  1 9 8 8 )  ( s a m e ) .  I t  s t a n d s  t o  r e a s o n  

t h a t  some j u r o r s  m i g h t  t a k e  t h e  p h r a s e  t o  b e  more o r  l e s s  t h e  

e q u i v a l e n t  of s imple p r e m e d i t a t i o n ,  as  t h i s  C o u r t  d i d  i n  H e r r i n g ,  

whereas  o t h e r s  m i g h t  t a k e  it  t o  r e q u i r e  a c a r e f u l  p l a n  o r  pre- 

a r r a n g e d  d e s i g n ,  a s  t h i s  C o u r t  d i d  i n  Rogers. Hence o n e  c a n n o t  

s a y  w i t h  a n y  c e r t a i n t y  t h a t  t h e  j u r o r s  u n d e r s t o o d  and  appl ied 

t h e  correct s t a n d a r d .  

I n  Maynard  v .  C a r t w r i g h t ,  1 0 8  S .Ct .  1853  ( 1 9 8 8 ) ,  t h e  C o u r t  

I 
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r u l e d  t h a t  t h e  " e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s ,  or c r u e l "  aggrava -  

t i n g  c i r c u m s t a n c e  was u n c o n s t i t u t i o n a l l y  v a g u e ,  a s  i t  d i d  n o t  

o f f e r  s u f f i c i e n t  g u i d a n c e  t o  t h e  j u r y  i n  d e c i d i n g  w h e t h e r  t o  

impose t h e  d e a t h  p e n a l t y .  The  C o u r t  wrote a t  p a g e  1858:  

C l a i m s  o f  v a g u e n e s s  d i r e c t e d  a t  a g g r a v a t i n g  
c i r c u m s t a n c e s  d e f i n e d  i n  c a p i t a l  p u n i s h m e n t  
s t a t u t e s  a r e  a n a l y z e d  u n d e r  t h e  E i g h t h  Amend- 
m e n t  a n d  c h a r a c t e r i s t i c a l l y  a s s e r t  t h a t  t h e  
c h a l l e n g e d  p r o v i s i o n  f a i l s  a d e q u a t e l y  t o  i n f o r m  
j u r i e s  w h a t  t h e y  must  f i n d  t o  impose t h e  d e a t h  
p e n a l t y  a n d  a s  a r e s u l t  l e a v e s  them and appel- 
l a t e  c o u r t s  w i t h  t h e  k i n d  o f  open-ended discre- 
t i o n  w h i c h  was h e l d  i n v a l i d  i n  Furman v 
G e o r g i a ,  4 0 8  U . S .  2 3 8 ,  9 2  S . C t .  2 7 2 6 ,  3 3  
L.Ed.2d 346 ( 1 9 7 2 ) .  

U n d e r  t h e  t e a c h i n g s  of Maynard t h e  i n s t a n t  a g g r a v a t i n g  c i r -  

c u m s t a n c e  v i o l a t e s  t h e  e i g h t h  amendment b e c a u s e  it is  so v a g u e  a s  

t o  r e s u l t  i n  t h e  k i n d  o f  o p e n - e n d e d  d i s c r e t i o n  f o r b i d d e n  b y  

Furman. 

T h e  C o u r t  a l s o  wrote i n  Maynard  t h a t  i t s  cases  " h a v e  

i n s i s t e d  t h a t  t h e  c h a n n e l i n g  a n d  l i m i t i n g  of t h e  s e n t e n c e r ' s  

d i s c r e t i o n  i n  impos ing  t h e  d e a t h  p e n a l t y  is a f u n d a m e n t a l  c o n s t i -  

t u t i o n a l  r e q u i r e m e n t  f o r  s u f f i c i e n t l y  m i n i m i z i n g  t h e  r i s k  of 

w h o l l y  a r b i t r a r y  and c a p r i c i o u s  a c t i o n . "  1 0 8  S . C t .  a t  1858.  The  

i n s t a n t  a g g r a v a t i n g  c i r c u m s t a n c e  d o e s  n o t  c h a n n e l  and  l i m i t  t h e  

s e n t e n c e r ' s  d i s c r e t i o n ,  s i n c e  i t  c a n  b e  t a k e n  t o  mean n o t h i n g  

more t h a n  s i m p l e  p r e m e d i t a t i o n ,  so t h a t  i t  w o u l d  a p p l y  t o  a l l  

p r e m e d i t a t e d  murde r s .  An a g g r a v a t i n g  c i r c u m s t a n c e  may be i d e n -  

t i c a l  t o  a n  e l e m e n t  o f  t h e  murde r  o n l y  where t h a t  e l e m e n t  i t s e l f  

s e r v e s  t h e  n a r r o w i n g  f u n c t i o n .  - S e e  L o w e n f i e l d  v .  P h e l p s ,  1 0 8  

S . C t .  546 ( 1 9 8 8 ) .  

T h e  c o n s i t u t i o n a l  p r i n c i p l e s  of s u b s t a n t i v e  d u e  process and  
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e q u a l  p r o t e c t i o n  r e q u i r e s  t h a t  a p r o v i s i o n  of l a w  be r a t i o n a l l y  

r e l a t e d  t o  i t s  p u r p o s e .  Reed v .  Reed, 404 U . S .  71,  92  S.Ct .  251,  

30  L.Ed.2d 225 ( 1 9 7 1 ) .  See a l s o  Moore v.  C i t y  o f  East  C l e v e l a n d ,  

4 3 1  U . S .  4 9 4 ,  9 7  S . C t .  1932 ,  5 2  L.Ed.2d 5 3 1  ( 1 9 7 7 ) .  T h i s  p r i n -  

c i p l e  a p p l i e s  t o  c r i m i n a l  e n a c t m e n t s .  See S t a t e  v .  Walke r ,  461  

S o . 2 d  1 0 8  ( F l a .  1 9 8 4 ) .  T h u s  a c r i m i n a l  s t a t u t e  " m u s t  b e a r  a 

r e a s o n a b l e  r e l a t i o n s h i p  t o  t h e  l e g i s l a t i v e  o b j e c t i v e  and must  n o t  

be  a r b i t r a r y . "  - P o t t s  v .  S t a t e ,  526  S o . 2 d  1 0 4  ( F l a .  4 t h  DCA 

1 9 8 7 ) ,  a f f ' d . ,  S t a t e  v .  P o t t s ,  5 2 6  S o . 2 d  6 3  ( F l a .  1 9 8 8 ) .  The  

p u r p o s e  o f  t h e  a g g r a v a t i n q  c i r c u m s t a n c e  h e r e  a t  i s s u e  is  t o  a p p l y  

t o  " e x e c u t i o n  a n d  c o n t r a c t - s t y l e  k i l l i n g s . "  G a r r o n .  B u t  a s  

w r i t t e n  a n d  a p p l i e d  s i n c e ,  i t  h a s  l o s t  any  r a t i o n a l  r e l a t i o n s h i p  

t o  i t s  o b j e c t i v e .  Hence, it is  u n c o n s t i t u t i o n a l  and v i o l a t i v e  of 

s u b s t a n t i v e  due  process and  e q u a l  p r o t e c t i o n .  

2. S t a t u t o r y  Men ta l  M i t i g a t i n g  C i r c u m s t a n c e s  

a. What Happened B e l o w  

T h e  s t a t e ' s  e v i d e n c e  showed t h a t  M r .  Sochor was berserk a t  

t h e  t i m e  o f  t h e  crime. T h e  e x p e r t  w i t n e s s e s  t e s t i f i e d  t h a t  h e  

was s a n e ,  b u t  t h e y  were n o t  f a m i l i a r  w i t h  t h e  f a c t s  of t h e  in-  

c i d e n t .  They d i d  n o t  and c o u l d  n o t  r e b u t  t h e  e y e w i t n e s s  t e s t i m o n y  

of Gary  Sochor, s i n c e  t h e y  were unaware  of i t .  

The  p r o s e c u t i n g  a t t o r n e y  a r g u e d  a g a i n s t  a p p l i c a t i o n  of men- 

t a l  m i t i g a t i n g  c i r c u m s t a n c e s  a s  f o l l o w s :  

Here's a n o t h e r :  The crime for  which t h e  d e f e n -  
d a n t  i s  t o  b e  s e n t e n c e d  was c o m m i t t e d  w h i l e  
u n d e r  e x t r e m e  or  e m o t i o n a l  d i s t u r b a n c e .  T h a t  
d o e s n ' t  a p p l y  e i t h e r ,  a n d  t a k e  t h e  d o c t o r s '  
r epor t s  back and you w i l l  see and r ead  t h e m  i n  
a l i t t l e  more d e p t h .  T h e  d o c t o r s  t e s t i f i e d .  
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You s e e n  w h a t  t h e y  f o u n d  h i m  t o  b e ,  a s e x u a l  
o f f e n d e r .  

I n  f a c t ,  D r .  Z a g e r ' s  r e p o r t  i n d i c a t e s  t h a t  
i n  f a c t  h e  was i n v o l v e d  i n  l i k e  t h r e e  d i f -  
f e r e n t  s e x u a l  b a t t e r i e s ,  b u t  t h e y  a l l  con-  
c l u d e d  t h e  same t h i n g ,  t h a t  h e  knew i t  was 
w r o n a  t o  k i l l ,  a n d  I e v e n  t h i n k  h i s  m o t h e r  - 
a n d  - f a t h e r  i n d i c a t e d  t h a t ,  t h a t  h e  w o u l d  
know i t ' s  wrong t o  k i l l ,  a n d  so  I d o n ' t  
t h i n k  t h a t  o n e  app l i e s  a t  a l l .  

And t h e  d o c t o r  s a i d  h e  e v e n  t r i e d  t o  f o o l  
t h e m .  You r emember  L i v i n g s t o n  s a i d  a b o u t  
t h e  f a c e  p r o f i l e .  H e  was t r y i n g  t o  f o o l  
t h e  d o c t o r s ,  a n d  o n e  d o c t o r  s a i d  h e  h a d  
s e l e c t i v e  amnes ia .  

I t h i n k  a l l  m u r d e r s  t h a t  o c c u r ,  t h e r e  i s  
s o m e t h i n g  w r o n g ,  t h e r e  i s  some psycholo-  
q i c a l  p r o b l e m ,  o r  h e  w o u l d n ' t  k i l l ,  - b u t  
t h a t  
t h e  
- - d o e s n ' t  mean 

s t a t e  you  d o n  
t h a t  d o e s n ' t  mean y o u r  [ s i c ]  e m o t i o n a l  t o  
t h e  s t a t e  you  d o n ' t  know w h a t ' s  g o i n g  o n ,  
a n d  t h a t  y o u ' r e  so d i s t u r b e d  y o u  d o n ' t  know 
i t ' s  wrong t o  k i l l ,  and i t ' s  wrong t o  rape. 

y o u r  [ s i c ]  e m o t i o n a l  t o  
' t  know w h a t ' s  g o i n g  o n ,  

a n d  t h a t  y o u ' r e  so d i s t u r b e d  y o u  d o n ' t  know 
i t ' s  wrong t o  k i l l ,  and i t ' s  wrong t o  rape. 

Many people  h a v e  e m o t i o n a l  problems a n d  
d i s t u r b a n c e s ,  a n d  t h e y  d o n ' t  g o  o u t  a n d  
rape and murder .  

A n o t h e r  o n e  i s  t h a t  t h e  d e f e n d a n t ' s  capac i ty  
t o  apprec i a t e  h i s  c o n d u c t  a n d  c o n f o r m  t o  t h e  
l a w  was s u b s t a n t i a l l y  i m p a i r e d ,  a s  t h e  d o c t o r s  
t o l d  you.  T h a t  o n e  d o e s n ' t  a p p l y  e i t h e r .  They  
c a n ' t  g e t  u p  h e r e  a n d  s a y  i t ' s  a l c o h o l ,  t h a t  
t h e  r e a s o n  h e  c o m m i t t e d  t h e s e  v i o l e n t  crimes 
was b e c a u s e  of a l c o h o l ,  b e c a u s e  you h e a r d  f rom 
P a t r i c i a  Neal, and  P a t r i c i a  Neal was m a r r i e d  t o  
h im f o r  a b o u t  a y e a r ,  a n d  s h e  t o l d  you  a b o u t  
t h e  b e a t i n g s  t h a t  s h e  s u f f e r e d ,  a n d  s h e  s a i d  
t h a t  h e  w a s n ' t  u n d e r  t h e  i n f l u e n c e  of a lcohol  
t h e n ,  t h a t  h e  d i d n ' t  e v e n  d r i n k  a l c o h o l ,  so 
t h e y  c a n ' t  come up and s a y  t h a t  t h a t  app l i e s  i n  
m i t i g a t i o n  b e c a u s e  when h e  d r a n k  a l c o h o l ,  h e  
became v i o l e n t  b e c a u s e  h e  became v i o l e n t ,  when 
h e  d i d n ' t  d r i n k  a l c o h o l .  

R1084-86 ( e m p h a s i s  s u p p l i e d ) .  

T h e  t r i a l  c o u r t  i n s t r u c t e d  t h e  j u r y  o n  t h i s  s u b j e c t  a s  

follows: 
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Among t h e  m i t i g a t i n g  c i r c u m s t a n c e s  y o u  may 
c o n s i d e r ,  i f  e s t a b l i s h e d  b y  t h e  e v i d e n c e ,  
a r e :  .... Number t w o ,  t h e  crime f o r  w h i c h  t h e  
d e f e n d a n t  i s  t o  be s e n t e n c e d  was c o m m i t t e d  
w h i l e  h e  was u n d e r  t h e  i n f l u e n c e  of e x t r e m e  
m e n t a l  o r  e m o t i o n a l  d i s t u r b a n c e . . . .  

Number f i v e ,  t h e  c a p a c i t y  o f  t h e  d e f e n d a n t  
t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  c o n -  
d u c t  o r  t o  c o n f o r m  h i s  c o n d u c t  t o  t h e  
r e q u i r e m e n t  o f  l a w  was s u b s t a n t i a l l y  i m -  
p a i r e d .  

/ 

R1113-14. 

The  t r i a l  c o u r t  wrote i n  t h e  s e n t e n c i n g  o r d e r :  

2. T h e  c a p i t a l  f e l o n y  was c o m m i t t e d  w h i l e  
t h e  D e f e n d a n t  was u n d e r  t h e  i n f l u e n c e  of 
e x t r e m e  m e n t a l  o r  e m o t i o n a l  d i s t u r b a n c e .  
T h i s  m i t i g a t i n g  c i r c u m s t a n c e  d o e s  n o t  
a p p l y .  T h e  d o c t o r s  who t e s t i f i e d  a l l  f o u n d  
t h e  D e f e n d a n t  c o m p e t e n t  a n d  t h a t  h e  d i d  n o t  
meet t h e  c r i t e r i a  f o r  i n v o l u n t a r y  h o s p i t a l -  
i z a t i o n  p u r s u a n t  t o  t h e  B a k e r  A c t .  
However ,  h e  was d i a g n o s e d  a s  e x t r e m e l y  
d a n g e r o u s  a n d  v i o l e n t .  Even  t h o u g h  t h e  
D e f e n d a n t  c l a i m e d  t o  t h e  d o c t o r s  h e  c o u l d  
n o t  remember w h a t  h a p p e n e d ,  t h e  C o u r t  f i n d s  
a s  D r .  C a s t i l l o  t e s t i f i e d  t h a t  t h e  D e f e n -  
d a n t  s u f f e r e d  f r o m  " s e l e c t i v e  a m n e s i a "  a n d  
a t t e m p t e d  t o  m i s l e a d  t h e  d o c t o r s  a s  t o  h i s  
r e c o l l e c t i o n s  of t h e  murde rous  i n c i d e n t .  

R1234. 

6. T h e  c a p a c i t y  of t h e  D e f e n d a n t  t o  appre-  
c i a t e  t h e  c r i m i n a l i t y  o f  h i s  c o n d u c t  o r  t o  
c o n f o r m  h i s  c o n d u c t  t o  t h e  r e q u i r e m e n t s  o f  
l a w  was s u b s t a n t i a l l y  impai red .  T h i s  m i t i -  
g a t i n g  c i r c u m s t a n c e  d o e s  n o t  a p p l y .  A 1  1 
t h e  c r e d i b l e  e v i d e n c e  i n d i c a t e s  t h a t  t h e  
D e f e n d a n t  was a b l e  t o  a p p r e c i a t e  t h e  crim- 
i n a l i t y  of h i s  c o n d u c t  a n d  was a b l e  t o  
c o n f o r m  h i s  c o n d u c t  t o  t h e  r e q u i r e m e n t s  o f  
l a w  i f  h e  so d e s i r e d .  H e  t o l d  a w i t n e s s  
who t e s t i f i e d  d u r i n g  t h e  t r i a l ,  t h a t  h e  h a d  
c h o k e d  s o m e o n e  i n  F o r t  L a u d e r d a l e ,  F l o r i d a  
a n d  i t  was so  easy  t h a t  h e  c o u l d  d o  i t  
a g a i n .  Even  t h o u g h  t h e  D e f e n d a n t  m a i n -  
t a i n e d  h e  was i n t o x i c a t e d  d u r i n g  t h e  crime, 
t h e  t e s t i m o n y  f r o m  a l l  t h e  w i t n e s s e s  
s h o w e d ,  t h o u g h  h e  may h a v e  had  some a lco-  
h o l i c  d r i n k s ,  h e  was s t i l l  i n  c o n t r o l  o f  
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h i s  a c t i o n s  a n d  b e h a v i o r  a n d  knew w h a t  was 
h a p p e n i n g .  H i s  e x  w i f e  t e s t i f i e d  t h a t  h e  
a c t e d  v i o l e n t l y  e v e n  when h e  was n o t  u n d e r  
t h e  i n f l u e n c e  of alcohol.  

R1234-35. 

B.  Why What Happened B e l o w  Was Wrong. 

The  f o r e g o i n g  shows s u b s t a n t i a l  e r r o r s :  f i r s t ,  t h e  p rose-  

c u t o r ' s  a r g u m e n t  p r e s e n t e d  a n  improper s t a n d a r d  f o r  t h e  c o n -  

s i d e r a t i o n  o f  t h e  e v i d e n c e ;  s e c o n d ,  t h e  c o u r t ' s  o r d e r  a p p l i e s  a 

wrong s t a n d a r d ;  and  t h i r d  t h e  t r i a l  c o u r t ' s  f i n d i n g s  a re  c o n t r a r y  

t o  t h e  e v i d e n c e .  

i .  T h e  p r o s e c u t o r  a r g u e d  a g a i n s t  a p p l i c a t i o n  o f  t h e  

m e n t a l  m i t i g a t i n g  c i r c u m s t a n c e s  p r i m a r i l y  b e c a u s e  t h e  e x p e r t  

w i t n e s s e s  t e s t i f i e d  t h a t  M r .  Sochor knew r i g h t  from wrong and 

was t h e r e f o r e  l e g a l l y  s a n e  a t  t h e  t i m e  of t h e  o f f e n s e  a n d  

b e c a u s e  h e  c o u l d  g o  b e r s e r k  when n o t  u n d e r  t h e  i n f l u e n c e  o f  

a l c o h o l  . 4 5  T h i s  a r g u m e n t  was s u f f i c i e n t l y  p e r s u a s i v e  t o  c o n -  

v i n c e  t h e  t r i a l  j u d g e ,  who e q u a t e d  t h e  s t a n d a r d  f o r  m e n t a l  m i t i -  

g a t i n g  e v i d e n c e  w i t h  t h a t  f o r  i n v o l u n t a r y  commitment unde r  t h e  

B a k e r  A c t , 4 6  o r  f o r  a d e f e n s e  of v o l u n t a r y  i n t o x i c a t i o n .  T h e  

p r o s e c u t o r ' s  a rgument  was as wrong a s  i t  was p e r s u a s i v e .  

L e g a l  s a n i t y  i s  n o t  t h e  s t a n d a r d  f o r  t h e  m e n t a l  m i t i g a t i n g  

c i r c u m s t a n c e s .  I n  -- M i n e s  v .  S t a t e ,  390  S o . 2 d  3 3 2  ( F l a .  1980), 

t h i s  C o u r t  wrote a t  page  337: 

4 5  T h e  p r o s e c u t o r ' s  a r g u m e n t  as  t o  n o n - a l c o h o l i c  b e r s e r k  beha- 
v i o r  was b a s e d  o n  t h e  t e s t i m o n y  o f  M s .  Neal .  I t  i s  t o  b e  
r e m e m b e r e d  t h a t  h e r  t e s t i m o n y  w s  s u b s t a n t i a l l y  s imi l a r  t o  
Gary S o c h o r ' s  -- t h a t  M r .  S o c h o r ' s  e y e s  would g l a z e  o v e r  a n d  
h e  would g o  b e r s e r k .  

4 6  § 3 9 4 . 4 6 3 ( 1 ) ,  F l a .  S t a t .  
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From t h e  r e c o r d  i t  i s  c l e a r  t h a t  t h e  t r i a l  
court  p r o p e r l y  c o n c l u d e d  t h a t  t h e  a p p e l l a n t  was 
s a n e ,  a n d  t h e  d e f e n s e  o f  n o t  g u i l t y  by r e a s o n  
of i n s a n i t y  was i n a p p r o p r i a t e .  T h e  f i n d i n g  of  
s a n i t y ,  however ,  d o e s  n o t  e l i m i n a t e  c o n s i d e r a -  
t i o n  of t h e  s t a t u t o r y  m i t i g a t i n g  f a c t o r s  c o n -  
c e r n i n g  m e n t a l  c o n d i t i o n .  

Log ic  d i c t a t e s  s u c h  a c o n c l u s i o n .  I f  t h e  d e f e n d a n t  i s  l e g a l l y  

i n s a n e  a t  t h e  t ime o f  t h e  o f f e n s e ,  t h e n  h e  s h o u l d  b e  found n o t  

g u i l t y ,  so t h a t  t he re  i s  no s e n t e n c i n g  p r o c e e d i n g  and  t h e  s t a t u -  

t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  w o u l d  n e v e r  a p p l y .  Thus  a l imi t a -  

t i o n  of t h e  s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  t o  i n s t a n c e s  o f  

l e g a l  i n s a n i t y  would make them a n u l l i t y .  T h e  prosecutor ' s  a r g u -  

ment g a v e  t h e  j u r y  a f a l s e  s t a n d a r d  a n d  t h e  t r i a l  c o u r t ' s  j u r y  

i n s t r u c t i o n s  d i d  n o t h i n g  t o  c l a r i f y  t h e  i s s u e . 4 7  

i i .  The t r i a l  court  was s i m i l a r l y  c o n f u s e d  a b o u t  t h e  correct 

s t a n d a r d ,  p l a c i n g  e m p h a s i s  o n  D r .  Z a g e r ' s  c o n c l u s i o n  t h a t  M r .  

Sochor  d i d  n o t  meet t h e  c r i t e r i a  f o r  i n v o l u n t a r y  commitment u n d e r  

t h e  B a k e r  A c t .  T h e  f a c t  t h a t  M r .  Sochor  d i d  n o t  meet t h e  Baker  

A c t  c r i t e r i a  when i n t e r v i e w e d  s e v e r a l  y e a r s  a f t e r  t h e  a l l e g e d  

o f f e n s e  a n d  w h i l e  b e i n g  m e d i c a t e d  w i t h  l i t h i u m  and S i n e q u a n  a t  

t h e  j a i l ,  R654, 806 ,  had n o  b e a r i n g  o n  t h e  i s s u e  of h i s  m e n t a l  

c o n d i t i o n  a t  t h e  t i m e  of t h e  o f f e n s e .  See t h e  d i s c u s s i o n  a t  page 

3 3 6  of M i n e s .  T h e  t r i a l  c o u r t ' s  a p p l i c a t i o n  o f  t h e  v o l u n t a r y  

i n t o x i c a t i o n  s t a n d a r d  i s  flawed f o r  t h e  same r e a s o n  as  t h e  pro- 

47 T h e  p r o p r i e t y  o f  t h e  j u r y  i n s t r u c t i o n s  a re  d i s c u s s e d  else- 
where i n  t h i s  b r i e f .  
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s e c u t o r ' s  a r g u m e n t  a b o u t  l e g a l  i n s a n i t y :  t o  r e q u i r e  t h e  

d e f e n d a n t  t o  make o u t  a complete d e f e n s e  t o  t h e  crime wou ld  p re-  

v e n t  t h e  m i t i g a t i n g  c i r c u m s t a n c e s  f rom e v e r  b e i n g  appl ied.48 

iii. A s  a l r e a d y  n o t e d ,  t h e  t e s t i m o n y  o f  G a r y  S o c h o r ,  t h e  

o n l y  e y e w i t n e s s ,  was t h a t  D e n n i s  w a s  o u t  of h i s  mind a t  t h e  t i m e  

of  t h e  a l l e g e d  o f f e n s e . 4 9  H e  was a s t a t e  w i t n e s s  whose t e s t i -  

mony was c r u c i a l  t o  t h e  p r o s e c u t i o n .  T h e  s t a t e  i s  b o u n d  by t h e  

t e s t i m o n y  of t h i s  c r u c i a l  e y e w i t n e s s .  7 See, e . g . ,  D . J . G .  v .  

S t a t e ,  5 2 4  S o . 2 d  1 0 2 4  ( F l a .  1st DCA 1 9 8 7 ) .  A l t h o u g h  t h e  e x p e r t s  

c o n c l u d e d  t h a t  M r .  S o c h o r  was s a n e  a t  t h e  time o f  t h e  o f f e n s e ,  

t h e y  d i d  n o t  know a b o u t  t h e  o n l y  e y e w i t n e s s ' s  v e r s i o n  o f  t h e  

f a c t s ,  and were u n f a m i l i a r  w i t h  D e n n i s ' s  t a p e d  s t a t e m e n t s .  I n  any  

e v e n t ,  t h e y  h a d  n o  o p i n i o n  o n  t h e  m e n t a l  m i t i g a t i n g  c i r c u m -  

s t a n c e s .  

F rom t h e  f o r e g o i n g ,  i t  was improper for  t h e  p r o s e c u t o r  t o  

a r g u e  t h a t ,  c o n t r a r y  t o  t h e  t e s t i m o n y  o f  t h e  s t a t e ' s  m a i n  w i t -  

n e s s ,  m e n t a l  m i t i g a t i n g  c i r c u m s t a n c e s  d i d  n o t  a p p l y .  I t  was a l so  

improper  f o r  t h e  t r i a l  c o u r t  t o  f i n d  no  s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e s ,  a n d  f o r  t h e  t r i a l  c o u r t  t o  f i n d  t h a t  " [ a l l l  t h e  

c r e d i b l e  e v i d e n c e "  i n d i c a t e d  t h a t  M r .  Sochor a p p r e c i a t e d  t h e  

c r i m i n a l i t y  of h i s  c o n d u c t  and  w a s  ab le  t o  confo rm h i s  c o n d u c t  t o  

t h e  r e q u i r e m e n t s  of t h e  l a w  i f  h e  so des i red .  

c. Why T h e r e  Shou ld  Be  a N e w  S e n t e n c i n g  H e a r i n g .  

48  I t  may b e  t h a t  t h e  t r i a l  c o u r t  was c o n f u s e d  a b o u t  t h e  s t a n -  
d a r d  of p r o o f  as  t o  m i t i g a t i n g  e v i d e n c e .  A s  shown a t  p o i n t  
I I . F . l  below, F l o r i d a ' s  s t a n d a r d  o f  p r o o f  v i o l a t e s  t h e  C o n s t i -  
t u t i o n .  

49 D e n n i s ' s  t a p e d  s t a t e m e n t s  are  t o  t h e  same e f f e c t .  

- 118 - 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

I 
I 
I 
I 
I 

T h e  t r i a l  c o u r t  j u d g e  a n d  t h e  p r o s e c u t o r  had a n  e r r o n e o u s  

u n d e r s t a n d i n g  o f  t h e  s t a t u t o r y  m e n t a l  m i t i g a t i n g  c i r c u m s t a n c e s .  

P r e s u m a b l y  d e f e n s e  c o u n s e l  had a n  e q u a l l y  e r r o n e o u s  u n d e r s t a n d -  

i n g ,  o r  h e  would h a v e  o b j e c t e d  t o  t h e  f o r e g o i n g .  H o w  t h e n  was t h e  

j u r y  t o  know how t o  a p p l y  t h e s e  s t a t u t o r y  m i t i g a t i n g  c i r c u m -  

s t a n c e s ?  M r .  S o c h o r  s h o u l d  r e c e i v e  a new s e n t e n c i n g  h e a r i n g  

b e f o r e  a new j u r y  o r  ( a t  a minimum) a new s e n t e n c i n g  h e a r i n g  

b e f o r e  t h e  t r i a l  c o u r t ,  s i n c e  t h e  errors r e s p e c t i n g  t h e s e  mi t iga-  

t i n g  c i r c u m s t a n c e s  were so s e r i o u s  a s  t o  be c o n t r a r y  t o  t h e  r e q u i r e -  

ment o f  h e i g h t e n e d  r e l i a b i l i t y  i n  f a c t - f i n d i n g  i n  c a p i t a l  ca ses  

u n d e r  t h e  s t a t e  and  f e d e r a l  c o n s t i t u t i o n s .  

3 .  N o n s t a t u t o r y  M i t i g a t i n g  C i r c u m s t a n c e s  

L i m i t a t i o n  o f  c o n s i d e r a t i o n  of n o n s t a t u t o r y  m i t i g a t i n g  e v i -  

d e n c e  v i o l a t e s  t h e  e i g h t h  amendmen t .  H i t c h c o c k  V .  Dugger ,  1 0 7  

S . C t .  1 8 2 1  ( 1 9 8 7 ) .  U n c o n t r o v e r t e d  f a c t u a l  e v i d e n c e  of non-  

s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  must  b e  c o n s i d e r e d  i n  m i t i g a t i o n .  

- S e e  H a r d w i c k  v .  S t a t e ,  5 2 1  So.2d 1071 ,  1076 ( F l a .  1 9 8 8 )  and  R.C. 

Waters, " U n c o n t r o v e r t e d  M i t i g a t i n g  E v i d e n c e  i n  F l o r i d a  C a p i t a l  

S e n t e n c i n q s , "  F l o r i d a  B a r  J o u r n a l  ( J a n u a r y  1 9 8 9 )  11. A t  bar t h e  

t r i a l  c o u r t  e r r e d  b y  g i v i n g  l i t t l e  o r  no c o n s i d e r a t i o n  t o  sub- 

s t a n t i a l  m i t i g a t i n g  e v i d e n c e  i n  t h e  r e c o r d . 5 0  

50  I t  may be t h a t  h e r e  a l s o  t h e  t r i a l  c o u r t  was c o n f u s e d  con- 
c e r n i n g  t h e  b u r d e n  of proof  r e s p e c t i n g  m i t i g a t i n g  c i r c u m -  
s t a n c e s .  What i s  more, t h e  p r o s e c u t o r ' s  a r g u m e n t  and t h e  
j u r y  i n s t r u c t i o n s  t o l d  t h e  j u r y  t h a t  s y m p a t h y  c o u l d  p l a y  n o  
r o l e  i n  r e a c h i n g  t h e  p e n a l t y  v e r d i c t .  T h e  p r o s e c u t o r  a r g u e d  
t h a t  t h e  j u r y  c o u l d  n o t  b e  e m o t i o n a l  i n  s e n t e n c i n g  M r .  
S o c h o r .  R1079-1091.  T h e  t r i a l  c o u r t  i n s t r u c t e d  t h a t  t h e  
v e r d i c t  "must  be b a s e d  upon t h e  f a c t s  a s  y o u  f i n d  t h e m  from 
t h e  e v i d e n c e  a n d  t h e  law."  R1223.  T h i s  had  t h e  e f f e c t  o f  
m i s l e a d i n g  t h e  j u r y  as t o  t h e  ro le  o f  s y m p a t h y  a n d  m e r c y  i n  
r e a c h i n g  i t s  v e r d i c t  a n d  i n  c o n s i d e r i n g  t h e  m i t i g a t i n g  e v i -  
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a. A t  b a r ,  M r .  S o c h o r ' s  f a m i l y  p r e s e n t e d  s u b s t a n t i a l ,  uncon- 

t r o v e r t e d  t e s t i m o n y  e v i d e n c e  t h a t  h e  was r e p e a t e d l y  a n d  b r u t a l l y  

b e a t e n  b y  h i s  f a t h e r ,  t h a t  h e  f i n a n c i a l l y  s u p p o r t e d  h i s  f a m i l y  

when h i s  f a t h e r  was o u t  of work, and t h a t  h e  grew u p  i n  a l a r g e  

poor f a m i l y .  O u r  l a w  r e c o g n i z e s  s u c h  m a t t e r s  a s  c o n s t i t u t i n g  

n o n s t a t u t o r y  m i t i g a t i o n .  _I See, 3, P i c k e n s  v .  L o c k h a r t ,  714 F.2d 

1 4 5 5 ,  1466 ( 8 t h  C i r .  1 9 8 3 )  ( " there  is  no  d i s p u t e  t h a t  e v i d e n c e  o f  

a t u r b u l e n t  f ami ly  b a c k g r o u n d ,  b e a t i n g s  b y  a h a r s h  f a t h e r ,  a n d  

e m o t i o n a l  i n s t a b i l i t y  may be r e l e v a n t  i n  m i t i g a t i o n " ) ;  Porter  v.  

W a i n w r i g h t ,  8 0 5  F.2d 9 3 0 ,  9 3 3  ( 1 1 t h  C i r .  1 9 8 6 )  ( s t e p f a t h e r  i n -  

f l i c t e d  m e n t a l  and p h y s i c a l  a b u s e  o n  d e f e n d a n t ,  who c a r e d  d e e p l y  

about h i s  m o t h e r ,  sister, w i f e ,  a n d  d a u g h t e r ) ;  T y l e r  v .  Kemp, 755 

F . 2 d  7 4 1 ,  7 4 5  ( 1 1 t h  C i r .  1 9 8 5 )  ( d e f e n d a n t  u s e d  h e r  e a r n i n g s  t o  

h e l p  care  for  h e r  f a m i l y ) ;  a n d  Fead v .  S t a t e ,  512 So.2d 1 7 6  ( F l a .  

1 9 8 7 )  ( d e f e n d a n t  p r o v i d e d  f o r  h i s  f a m i l y ) .  

T h e  t r i a l  c o u r t  g a v e  l i t t l e  r e g a r d  t o  t h i s  s u b s t a n t i a l ,  

u n r e b u t t e d  e v i d e n c e ,  w r i t i n g  i n  t h e  s e n t e n c i n g  o r d e r :  

Any other  aspect  of t h e  D e f e n d a n t ' s  c h a r a c t e r  
o r  record  a n d  a n y  o t h e r  c i r c u m s t a n c e  of t h e  
o f f e n s e .  T h e r e  were s e v e r a l  members of t h e  
D e f e n d a n t ' s  f a m i l y  who t e a r f u l l y  and  g r i e v o u s l y  
t e s t i f i e d .  However ,  a f t e r  c o n s i d e r i n g  t h e i r  
t e s t i m o n y ,  t h i s  C o u r t  f i n d s  n o  n o n s t a t u t o r y  
" m i  t i g  a t i ng I' c i r c ums t a n c e  s . 

R1235.  T h e  t r i a l  c o u r t  e r r e d  by  g i v i n g  no w e i g h t  t o  t h i s  e v i -  

d e n c e  a l so  e r r e d  by g i v i n g  no  c o n s i d e r a t i o n  a t  a l l  t o  o ther  m i t i -  

g a t i n g  e v i d e n c e  i n  t h e  r e c o r d .  

d e n c e ,  i n  v i o l a t i o n  o f  t h e  t e a c h i n g  o f  P a r k s  v .  Brown, 860 
F.2d 1545 ,  1557-58 ( 1 0 t h  C i r .  1 9 8 8 )  ( e n  b a n c ) .  Bu t  see Byrne  
v .  B u t l e r ,  847 F.2d 1 1 3 5  ( 5 t h  C i r .  1 9 8 8 ) .  
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b.  T h e  t r i a l  c o u r t  s t r i c t l y  l i m i t e d  i t s  c o n s i d e r a t i o n  of 

n o n s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  t o  e v i d e n c e  p r e s e n t e d  by  M r .  

S o c h o r ' s  f a m i l y .  I n  t h i s  t h e  t r i a l  c o u r t  followed t h e  lead o f  

t h e  p r o s e c u t o r ,  who l i m i t e d  t h e  a r g u m e n t  o n  n o n s t a t u t o r y  e v i -  

d e n c e  t o  t h e  f a m i l y  t e s t i m o n y  a b o u t  a b u s e  o f  M r .  S o c h o r  a s  a 

c h i l d .  R1086-88. I t  is  s a f e  t o  s a y  t h a t  t h e  j u r y  was s i m i l a r l y  

l i m i t e d  i n  i t  c o n s i d e r a t i o n  of t h e  n o n s t a t u t o r y  m i t i g a t i n g  c i r -  

c u m s t a n c e ~ . ~ ~  T h e  t r i a l  c o u r t  e r r e d  by f a i l i n g  t o  c o n s i d e r  t h e  

f o l l o w i n g  m i t i g a t i n g  c i r c u m s t a n c e s .  

I n f l u e n c e  o f  a l c o h o l .  T h e  e v i d e n c e  was t h a t  t h e  consumpt ion  

o f  a l c o h o l  was d i r e c t l y  r e l a t e d  t o  t r i g g e r i n g  t h e  h o m i c i d a l  r a g e .  

T h e  i n f l u e n c e  of alcohol is  a r e c o g n i z e d  m i t i g a t i n g  f a c t o r .  - S e e ,  

Buckrem v .  S t a t e ,  3 5 5  So.2d 111 ( F l a .  1 9 7 8 )  ( d e f e n d a n t ,  who was 

d r i n k i n g  o n  t h e  n i g h t  i n  q u e s t i o n ,  "was o b v i o u s l y  d i s t u r b e d  a s  

w e l l  a s  i n t o x i c a t e d " ) ,  a n d  Fead v .  S t a t e ,  5 1 2  So .2d  1 7 6  ( F l a .  

1 9 8 7 )  ( d e f e n d a n t  a c t e d  " u n d e r  t h e  e f fec ts  of a l c o h o l " ) .  

Heat of p a s s i o n .  The  e v i d e n c e  was t h a t  M r .  Sochor acted i n  

t h e  h e a t  of p a s s i o n  a n d  c o u l d  n o t  c o n t r o l  h i s  e m o t i o n s .  T h e s e  

f a c t s  c o n s t i t u t e  a n o n s t a t u t o r y  m i t i g a t i o n .  See Ross v .  S t a t e ,  

51 A p p a r e n t l y ,  t h e  p r o s e c u t o r  a n d  t r i a l  c o u r t  were c o n f u s e d  
b e c a u s e  of t h e  c u r i o u s  p h r a s i n g  o f  t h e  j u r y  i n s t r u c t i o n  o n  
n o n s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s .  I t  s p e a k s  of "any  
o t h e r  a s p e c t  o f  t h e  d e f e n d a n t ' s  c h a r a c t e r  o r  r e c o r d ,  a n d  any  
o the r  c i r c u m s t a n c e s  o f  t h e  o f f e n s e . "  R1114 ( e m p h a s i s  a d d e d ) .  
T h e  prosecutor and t r i a l  j u d g e  a p p a r e n t l y  c o n c l u d e d  t h a t  t h i s  
f o r b a d e  c o n s i d e r a t i o n  o f ,  f o r  i n s t a n c e ,  a s t a t e  o f  m e n t a l  o r  
e m o t i o n a l  a g i t a t i o n  a t  t h e  time o f  t h e  o f f e n s e  i n s u f f i c i e n t  
t o  meet t h e  c r i t e r i a  o f  t h e  s t a t u t o r y  m e n t a l  m i t i g a t i n g  c i r -  
c u m s t a n c e s .  P resumab ly ,  t h e  j u r y  w a s  s i m i l a r l y  c o n f u s e d .  
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474 So .2d  1 1 7 0 ,  1 1 7 4  ( F l a .  1 9 8 5 )  ( k i l l i n g  was r e s u l t  o f  a n g r y  

d o m e s t i c  d i s p u t e  i n  w h i c h  v i c t i m  r e a l i z e d  t h e  d e f e n d a n t  h a d  

t r o u b l e  c o n t r o l l i n g  h i s  e m o t i o n s ) .  

E m o t i o n a l  a n d  m e n t a l  i n s t a b i l i t y .  T h e r e  was s u b s t a n t i a l  

e v i d e n c e  of M r .  S o c h o r ' s  e m o t i o n a l  i n s t a b i l i t y .  H e  was manic-  

d e p r e s s i v e ,  h a d  t r o u b l e  h o l d i n g  down j o b s ,  h a d  t r o u b l e  w i t h  

women, c o n t e m p l a t e d  s u i c i d e ,  and  a t  times seemed t o  b e  p o s s e s s e d .  

H e  began  t o  e x h i b i t  s i g n s  o f  i n s t a b i l i t y  w h i l e  s t i l l  a c h i l d .  

S u c h  i n s t a b i l i t y  i s  a r e c o g n i z e d  m i t i g a t i n g  c i r c u m s t a n c e .  - See 

P i c k e n s  v .  L o c k h a r t ,  714  F.2d 1 4 5 5 ,  1466-67 ( 8 t h  C i r .  1 9 8 3 )  and  

M a g i l l  V .  D u g g e r ,  8 2 4  F.2d 879 ,  889  ( 1 1 t h  C i r .  1 9 8 7 )  ( d e f e n d a n t  

b e g a n  t o  e x h i b i t  s i g n s  of s e r i o u s  e m o t i o n a l  p r o b l e m s  a t  a g e  1 3 ;  

more t h a n  j u s t  i m p u l s i v e ,  h e  w a s  " e x p l o s i v e , "  a " t i m e  bomb").  

Long term u s e  o f  d r u g s  a n d  a l c o h o l .  The  r e c o r d  shows t h a t  

M r .  S o c h o r  s u f f e r e d  f r o m  a l c o h o l  and  d r u g  a b u s e  f rom h i s  c h i l d -  

hood up  t o  t h e  t i m e  of h i s  a r r e s t .  I t  i s  improper n o t  t o  c o n -  

s i d e r  s u c h  e v i d e n c e .  See L o c k e t t  v .  O h i o ,  438 U . S .  586,  594 ,  98  

S . C t .  2954,  57  L.Ed.2d 9 7 3  ( 1 9 7 8 )  ( p r i o r  u s e  o f  h e r o i n ) .  

E .  PROPORTIONALITY 

"Any r e v i e w  o f  t h e  p r o p o r t i o n a l i t y  o f  t h e  d e a t h  p e n a l t y  i n  a 

p a r t i c u l a r  case must  b e g i n  w i t h  t h e  premise t h a t  d e a t h  is d i f f e r -  

e n t . "  F i t z p a t r i c k  v .  S t a t e ,  527 So.2d 809 ,  811 ( F l a .  1 9 8 8 ) .  I t s  

a p p l i c a t i o n  i s  r e s e r v e d  s o l e l y  f o r  " t h e  most a g g r a v a t e d ,  t h e  most 

i n d e f e n s i b l e  of crimes." S t a t e  v .  D ixon ,  283 So.2d 1, 8 ( F l a .  

1 9 7 3 ) .  S u b s t a n t i v e  p r o p o r t i o n a l i t y  must  b e  m a i n t a i n e d  i n  o r d e r  t o  
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e n s u r e  t h a t  t h e  d e a t h  p e n a l t y  i s  a d m i n i s t e r e d  e v e n h a n d e d l y . "  

F i t z p a t r i c k ,  5 2 7  S o . 2 d  a t  811.  S u b s t a n t i v e  p r o p o r t i o n a l i t y  is  

a l so  r e q u i r e d  by t h e  C r u e l  and  Unusual  Pun i shmen t  C l a u s e .  

The d e a t h  p e n a l t y  is d i s p r o p o r t i o n a t e  i n  t h i s  case, d u e  t o  a 

w i d e  v a r i e t y  o f  m i t i g a t i n g  e v i d e n c e  i n c l u d i n g ,  b u t  n o t  l i m i t e d  

t o ,  s e v e r e  b e a t i n g s  a s  a c h i l d ,  l o n g  term a l c o h o l i s m  a n d  d r u g  

a b u s e ,  m a n i c  d e p r e s s i o n  r e s u l t i n g  i n  s u i c i d a l  t h o u g h t s ,  a n d  

g e n u i n e  remorse. Denn i s  Sochor  g rew u p  i n  p o v e r t y  a n d  v i o l e n c e .  

H i s  p a r e n t s ,  C h a r l e s  a n d  R o s e m a r y  S o c h o r ,  a d m i t t e d  b e a t i n g  him 

e x t e n s i v e l y  as  a c h i l d .  R1038, 1072.  T h i s  i n c l u d e d  b a n g i n g  h i s  

head  a g a i n s t  t h e  wal l .  R1032. Gary Sochor  t e s t i f i e d  t h a t  D e n n i s  

was b e a t e n  s e v e r e l y .  R1006-1008. H e  d e s c r i b e d  a n  i n c i d e n t  where  

D e n n i s '  m o t h e r  t h r e w  a f o r k  a t  h im a n d  i t  s t u c k  i n  h i s  c h e s t .  

R1007-1008. D e n n i s ' s  s ister e l a b o r a t e d  o n  t h e  b r u t a l  b e a t i n g s  

D e n n i s  r e c e i v e d .  R1022. T h e s e  i n c l u d e d  k i c k i n g  him and  b a n g i n g  

h i s  head  a g a i n s t  t h e  wa l l .  R1022.  G a r y  S o c h o r  c o n f i r m e d  t h a t  

D e n n i s  was o f t e n  b e a t e n  f o r  t h i n g s  which  Gary  had done .  R1005. 

Gary d e s c r i b e d  t h e  e m o t i o n a l  a n d  m a t e r i a l  p o v e r t y  w h i c h  D e n n i s  

g r e w  u p  i n  a s  o n e  of t e n  c h i l d r e n .  R1018. D e n n i s ' s  b r o t h e r  and  

s i s t e r  b o t h  s t a t e d  t h a t  t h e y  f e l t  a l l  o f  D e n n i s ' s  p r o b l e m s  

stemmed f rom t h e  b e a t i n g s  h e  r e c e i v e d  as  a c h i l d .  R1012, 1026.  

A l c o h o l i s m  and d r u g  a b u s e  e x a c e r b a t e d  t h e  p r o b l e m s  c a u s e d  b y  

t h e  b e a t i n g s .  B o t h  of D e n n i s ' s  p a r e n t s  t e s t i f i e d  t h a t  h i s  v i o -  

l e n c e  was a s s o c i a t e d  w i t h  a l c o h o l .  R1043, 1067.  The p r o s e c u t i o n  

a n d  d e f e n s e  m e n t a l  h e a l t h  exper t s  a l l  t e s t i f i e d  t h a t  M r .  S o c h o r  

had  a l o n g  s t a n d i n g  d r u g  and a l c o h o l  problem.  R648-650, 658-659, 

6 6 7 - 6 6 8 ,  6 7 1 ,  698-699, 701-702, 706,  710-711, 795=796, 808. D r .  
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Z a g e r  a l s o  t e s t i f i e d  t h a t  h e  s u f f e r e d  from a lcohol ic  b l a c k o u t s ,  

i n c l u d i n g  o n  t h e  n i g h t  i n  q u e s t i o n .  R649-651.  D r .  Z a g e r  a l s o  

t e s t i f i e d  t h a t  a s m a l l  a m o u n t  of a l c o h o l  had a g rea t  effect  on  

M r .  S o c h o r ,  i n d u c i n g  u n u s u a l  a g g r e s s i v e n e s s .  R649-650 ,  6 5 6 ,  

6 5 8 - 6 5 9 ,  667-668 .  D r .  Z a g e r  a l s o  t e s t i f i e d  t h a t  u n d e r  t h e  i n -  

f l u e n c e  o f  a l c o h o l ,  M r .  Sochor would ac t  on i m p u l s e ,  w i t h o u t  a n y  

l o g i c a l  t h o u g h t .  R658-659.  T h e  p o l i c e  s t a t e m e n t s  of D e n n i s  

S o c h o r ,  i n t r o d u c e d  by t h e  p r o s e c u t i o n  a l s o  c o n f i r m  t h e  d e v a s t a -  

t i n g  r o l e  p l a y e d  b y  a l c o h o l  i n  t h i s  i n c i d e n t .  I n  h i s  f i r s t  

pol ice  s t a t e m e n t ,  h e  s t a t e d  t h a t  h e  was v e r y  d r u n k  a n d  d i d  n o t  

remember most o f  t h e  e v e n i n g .  R472-473. H e  d e s c r i b e d  h i s  f e e l -  

i n g s  t h a t  n i g h t  a s  a " r a g e  t r i g g e r e d  b y  a l c o h o l . "  R482. M r .  

S o c h o r ' s  t h i r d  po l ice  s t a t e m e n t  a l s o  s a y s  t h a t  he  had b e e n  " v e r y  

d r u n k "  t h a t  n i g h t  and  had  t r o u b l e  remembering t h i n g s .  R517-518.  

T h u s ,  t h e r e  is  u n c o n t e s t e d  e v i d e n c e  o f  l o n g  term d r u g  and a l c o h o l  

a b u s e ,  as  w e l l  a s  s u b s t a n t i a l  e v i d e n c e  o f  i n t o x i c a t i o n  o n  t h e  

n i g h t  o f  t h e  i n c i d e n t .  T h i s  e v i d e n c e  came f rom t h e  p r o s e c u t i o n ' s  

own e v i d e n c e ,  by which it is bound. 

T h e r e  was c o n s i d e r a b l e  e v i d e n c e  t h a t  m e n t a l  i l l n e s s  h e l p e d  

p r o d u c e  t h i s  a l l e g e d  i n c i d e n t .  A l s o  t he re  was u n r e f u t e d  e v i d e n c e  

t h a t  A p p e l l a n t  had been  p r e s c r i b e d ,  and  was t a k i n g ,  l i t h i u m  car- 

b o n a t e  a n d  S i n e q u a n  i n  t h e  j a i l .  R654,  8 0 6 - 8 0 7 .  T h e r e  was 

t e s t i m o n y  t h e  S i n e q u a n  is  commonly p r e s c r i b e d  f o r  d e p r e s s i o n  and 

l i t h i u m  c a r b o n a t e  i s  commonly p r e s c r i b e d  f o r  m a n i c  d e p r e s s i o n .  

R654,  806-807 .  I n d e e d ,  m a n i c  d e p r e s s i o n  i s  l i s t e d  i n  a c c e p t e d  

t e x t s  a s  t h e  o n l y  u s a g e  f o r  l i t h i u m  c a r b o n a t e .  P h y s i c i a n ' s  Desk 

R e f e r e n c e ,  p .  1 7 8 9  ( 1 9 8 5 ) .  D e n n i s  Sochor l s  s t a t e m e n t s  t o  t h e  
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m e n t a l  h e a l t h  e x p e r t s  a l s o  c o n f i r m  m e n t a l  i l l n e s s .  H e  c o n s i s -  

t e n t l y  d e s c r i b e d  s u i c i d a l  t h o u g h t s .  R648 ,  7 0 4 ,  7 0 6 .  T h i s  i s  

e n t i r e l y  c o n s i s t e n t  w i t h  d e p r e s s i o n  a n d / o r  m a n i c  d e p r e s s i o n .  

I n d e e d ,  t h e  p r o s e c u t o r  d e s c r i b e d  D e n n i s  S o c h o r ' s  v o i c e  a s  t h a t  

" o f  a mad man [s ic]  . ' I  R854. 

T h e  t e s t i m o n y  of G a r y  S o c h o r  c o n f i r m e d  t h a t  m e n t a l  i l l n e s s  

p l a y e d  a ro l e  i n  t h i s  i n c i d e n t :  

[GARY SOCHOR]: T h e  p u p i l s  would r o l l  back ,  and 
a l l  I ' d  see is  w h i t e  i n  h i s  e y e s ,  a n d  h e ' d  be  
v e r y  --real f u r i o u s ,  and  i n  a v o i c e  t h a t  w a s n ' t  
his. It  would be  d e e p ,  and would scare you.  

[PROSECUTOR]: And c a n  you d e s c r i b e  t h i s  l o o k ?  

[GARY SOCHOR]: H e  l o o k e d  t o  be  possessed. 

[ P R O S E C U T O R ] :  What d o  you  mean by "he  l o o k e d  
t o  be possessed?" 

[ G A R Y  S O C H O R ] :  Well, I d o n ' t  know. I t  w a s n ' t  
him. H e  was p o s s e s s e d  by s o m e t h i n g ,  you  know. 
I always l o o k e d  a t  it as  t h e  d e v i l .  

R318. 

G a r y  S o c h o r ' s  t e s t i m o n y  c o n c e r n i n g  t h e  madness  dr r i n g  t h e  

i n c i d e n t  is  corroborated b y  t h e  t e s t i m o n y  c o n c e r n i n g  p r i o r  i n -  

c i d e n t s  i n  h i s  l i f e .  D e n n i s ' s  f a t h e r  and sister b o t h  s t a t e d  t h a t  

when h e  was i n  a r a g e  h e  d i d  n o t  know r i g h t  from wrong a n d  t h a t  

h e  reached t h e  p o i n t  o f  i n s a n i t y .  R1034, 1057.  T h e r e  is  sub-  

s t a n t i a l  e v i d e n c e  of m e n t a l  i l l n e s s  d u r i n g  a n d  b e f o r e  t h e  i n c i -  

d e n t .  

T h e r e  was a l s o  e v i d e n c e  t h a t  t h i s  is  n o t  t h e  sor t  of co ld ,  

c a l c u l a t e d  i n c i d e n t  f o r  which  t h e  d e a t h  p e n a l t y  i s  n o r m a l l y  re- 

s e r v e d .  T h i s  i s  s e e n  b y  t h e  p r e v i o u s l y  d e s c r i b e d  e v i d e n c e  o f  

d r u g  and  a lcohol  a b u s e ,  m e n t a l  i l l n e s s ,  a n d  s e v e r e  c h i l d  a b u s e .  
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A d d i t i o n a l l y ,  a l l  o f  t h e  e v i d e n c e  o f  t h e  a c t u a l  i n c i d e n t  p o i n t s  

t o  a l a c k  o f  a n y  p r e - p l a n n i n g .  G a r y  S o c h o r  s t a t e d  t h a t  M s .  

G i f f o r d  was v o l u n t a r i l y  k i s s i n g  D e n n i s  p r i o r  t o  e n t e r i n g  t h e  

t r u c k .  R314. H e  a l so  s t a t e d  t h a t  it was h i s  ( G a r y ' s )  i d e a  t h a t  

t h e  woman g e t  i n  t h e  t r u c k .  R315-316.  T h e  n e x t  t h i n g  h e  d e s -  

c r i b e d  was t h e  t r u c k  b e i n g  s t o p p e d  a n d  D e n n i s  l o o k i n g  "posses-  

s e d , "  w i t h  h i s  e y e s  r o l l e d  up i n  h i s  head .  R316-326. I n  D e n n i s  

Sochor's po l i ce  s t a t e m e n t ,  h e  d e s c r i b e d  h i s  f e e l i n g s  a s  ' ' rage 

t r i g g e r e d  b y  a l c o h o l . ' '  R482. Thus ,  t h e  p r o s e c u t i o n ' s  own e v i -  

d e n c e  s h o w s  t h a t  t h i s  was a c h a n c e  e n c o u n t e r ,  b r o u g h t  o n  b y  

a l c o h o l  a n d  m e n t a l  i l l n e s s .  T h i s  i s  n o t  t h e  s o r t  of case f o r  

which  t h e  d e a t h  p e n a l t y  i s  n o r m a l l y  r e s e r v e d .  

T h e r e  was a d d i t i o n a l ,  u n r e b u t t e d  m i t i g a t i n g  e v i d e n c e  t h a t  

D e n n i s  Sochor w a s  a n  e x c e l l e n t  w o r k e r  who s u p p o r t e d  t h e  f a m i l y  

when h i s  f a t h e r  was o u t  o f  work. R1066. 

T h i s  case  c o n t a i n s  many of t h e  same e l e m e n t s  t h a t  h a v e  

c a u s e d  t h i s  C o u r t  t o  r e d u c e  ca ses  t o  l i f e  i m p r i s o n m e n t .  I n  

F i t z p a t r i c k ,  t h e  j u r y  h a d  r ecommended  d e a t h  a n d  t h e  j u d g e  had  

f o u n d  f i v e  a g g r a v a t i n g  c i r c u m s t a n c e s .  527 So.2d a t  810-811. T h i s  

C o u r t  r e d u c e d  t h e  s e n t e n c e  t o  l i f e  impr i sonmen t  and s t a t ed :  

F i t z p a t r i c k ' s  a c t ions  were t h o s e  of a s e r i o u s l y  
e m o t i o n a l l y  d i s t u r b e d  man-ch i ld ,  n o t  t h o s e  of a 
c o l d - b l o o d e d ,  h e a r t l e s s  k i l l e r .  

- I d .  a t  8 1 2 .  T h e  same r e a s o n i n g  a p p l i e s  t o  M r .  S o c h o r .  T h i s  

o f f e n s e  i s  t h e  p r o d u c t  o f  c h i l d  a b u s e ,  m e n t a l  i l l n e s s ,  a n d  

a l c o h o l ,  n o t  o f  c o l d - b l o o d e d  p l a n n i n g .  I n  W i l s o n  v.  S t a t e ,  493 

So.2d 1109 ( F l a .  1 9 8 6 )  t h i s  C o u r t  r e l i e d  on  t h e  s h o r t  d u r a t i o n  o f  

p r e m e d i t a t i o n  t o  o r d e r  l i f e  i m p r i s o n m e n t  f o r  a d o u b l e  m u r d e r .  
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Here, p r e m e d i t a t i o n  i s  h i g h l y  q u e s t i o n a b l e  a n d  o n l y  o n e  d e a t h  

o c c u r r e d .  I n  L i v i n g s t o n  v .  S t a t e ,  1 3  FLW 1 8 7  ( F l a .  March 1 0 ,  

1 9 8 8 )  t h i s  C o u r t  r e d u c e d  a s e n t e n c e  t o  l i f e  b a s e d  o n  c h i l d  a b u s e  

a n d  u s e  of a l c o h o l .  I n  S m a l l e y  v.  S t a t e ,  1 4  FLW 342 ( F l a .  J u l y  

6 ,  1 9 8 9 )  t h i s  C o u r t  r e d u c e d  a d e a t h  s e n t e n c e  t o  l i f e  impr i sonmen t  

based on  "minor  m a r i j u a n a  u s e , "  l i f e  p r e s s u r e s ,  a n d  a g o o d  work 

r e c o r d .  I n  Ross v.  S t a t e ,  474 So.2d 1170 ( F l a .  1 9 8 5 )  t h i s  C o u r t  

r e d u c e d  a s e n t e n c e  t o  l i f e  i m p r i s o n m e n t  b a s e d  o n  a l c o h o l  a n d  

i n f l a m e d  emot ion .  A l l  o f  t h e s e  cases i n v o l v e d  d e a t h  v e r d i c t s  b y  

t h e  j u r y .  T h i s  case c o n t a i n s  many o f  t h e  same e l e m e n t s .  T h e  

i m p o s i t i o n  of t h e  d e a t h  p e n a l t y  i s  d i s p r o p o r t i o n a t e .  M r .  

S o c h o r ' s  o f f e n s e  i s  t h e  s o r t  of u n p l a n n e d  o f f e n s e  which i s  t h e  

p r o d u c t  o f  a l c o h o l ,  c h i l d  a b u s e ,  a n d  m e n t a l  i l l n e s s  w h i c h  

r e q u i r e s  l i f e  impr i sonmen t  u n d e r  F i t z p a t r i c k .  

F.  CONSTITUTIONALITY OF THE FLORIDA DEATH PENALTY STATUTE 

Our  d e a t h  p e n a l t y  s t a t u t e  i s  c o n s t i t u t i o n a l  o n l y  t o  t h e  

e x t e n t  t h a t  it p r e v e n t s  a r b i t r a r y  i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y  

and n a r r o w s  a p p l i c a t i o n  o f  t h e  p e n a l t y  t o  t h e  worst  o f f e n d e r s .  

- See P r o f f i t t  v .  F l o r i d a , 4 2 8  U.S. 242, 96 S . C t .  2960, 49 L.Ed.2d 

9 1 3  ( 1 9 7 6 ) .  Our  l a w  h a s  f a i l e d  t o  meet t h e s e  r e q u i r e m e n t s  and  

therefore  v i o l a t e s  t h e  e i g h t h  amendment. 

1. The  J u r y  

T h e  j u r y  p l a y s  a c r u c i a l  r o l e  i n  c a p i t a l  s e n t e n c i n g .  I t s  

p e n a l t y  v e r d i c t  i s  t o  be o v e r r i d d e n  o n l y  w h e r e  n o  r e a s o n a b l e  

p e r s o n  c o u l d  a g r e e  w i t h  it. N e v e r t h e l e s s ,  t h e  j u r y  i n s t r u c t i o n s  

a r e  s u c h  as  t o  a s s u r e  a r b i t r a r i n e s s  and t o  maximize d i s c r e t i o n  i n  

r e a c h i n g  t h e  p e n a l t y  v e r d i c t .  Pope v .  S t a t e ,  4 4 1  So.2d 1 0 7 3  
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( F l a .  1 9 8 4 )  f o r b i d s  j u r y  i n s t r u c t i o n s  l i m i t i n g  and  d e f i n i n g  t h e  

meaning o f  t h e  " h e i n o u s ,  a t r o c i o u s  o r  c r u e l "  a g g r a v a t i n g  f a c t o r  

u n d e r  S t a t e  v .  D i x o n ,  2 8 3  S o . 2 d  1 ( F l a .  1 9 7 3 ) .  T h i s  a s s u r e s  

a r b i t r a r y  a p p l i c a t i o n  o f  t h i s  a g g r a v a t i n g  c i r c u m s t a n c e  i n  v i o l a -  

t i o n  of t h e  d i c t a t e s  of  P r o f f i t t  and  Maynard v .  C a r t w r i g h t ,  1 0 8  

S . C t .  1 8 5 3  ( 1 9 8 8 ) . 5 2  T h e  s t a n d a r d  i n s t r u c t i o n  r e g a r d i n g  t h e  

" c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d "  a g g r a v a t i n g  f a c t o r  i s  s i m i -  

l a r l y  i n f i r m .  I t  s i m p l y  t r a c k s  t h e  vague  terms o f  t h e  s t a t u t e .  

The  v a g u e n e s s  of t h e  s t a t u t e ,  a n d  h e n c e  i t s  s u s c e p t i b i l i t y  t o  

uneven  a p p l i c a t i o n ,  i s  shown by t h e  f a c t  t h a t  t h i s  C o u r t  h a s  b e e n  

u n a b l e  t o  a p p l y  and c o n s t r u e  i t  c o n s i s t e n t l y ,  as shown i n  p o i n t s  

1 I . D . l . c  and  I I . F . 4  of t h i s  b r i e f .  

T h e  j u r y  i n s t r u c t i o n  r e s p e c t i n g  n o n s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e s  p r o v i d e s :  

Among t h e  m i t i g a t i n g  c i r c u m s t a n c e s  y o u  may 
c o n s i d e r ,  i f  e s t a b l i s h e d  by  t h e  e v i d e n c e ,  are: 

* * *  

8.  Any o t h e r  aspect  o f  t h e  d e f e n d a n t ' s  c h a r a c -  
t e r  o r  r eco rd ,  o r  a n y  o t h e r  a s p e c t  of t h e  
o f f e n s e .  

F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n s  i n  C r i m i n a l  Cases ,  West ' s  

F l o r i d a  C r i m i n a l  L a w s  and R u l e s  ( 1 9 8 9 )  806 ( e m p h a s i s  s u p p l i e d ) .  A 

j u r y  c a n  r e a s o n a b l y  t a k e  t h i s  t o  c o n s t i t u t e  b u t  a s i n g l e  m i t i -  

g a t i n g  c i r c u m s t a n c e ,  e v e n  t h o u g h  t h e  e v i d e n c e  may ( a n d  i n  t h i s  

case d i d )  s u p p o r t  s e v e r a l  d i s t i n c t  n o n s t a t u t o r y  m i t i g a t i n g  c i r -  

52 T h r o u g h  u s e  o f  t h e  c o n t e m p o r a r y  o b j e c t i o n  r u l e ,  a p r o c e d u r a l  
t e c h n i c a l i t y ,  t h e  s t a t e  h a s  t h w a r t e d  appe l l a t e  r e v i e w  o f  t h e  
improper s t a n d a r d  j u r y  i n s t r u c t i o n  o n  t h i s  p o i n t .  S m a l l e y  v.  
S t a t e ,  1 4  FLW 342 ( F l a .  J u l y  6 ,  1 9 8 9 ) .  T h i s  i n s i t u t i o n a l i z e s  
a r b i t r a r y  a p p l i c a t i o n  o f  t h e  a g g r a v a t i n g  c i r c u m s t a n c e .  F 
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c u m s t a n c e s .  A r e a s o n a b l e  j u r y  c a n  a l s o  t a k e  t h i s  t o  mean t h a t  

t h i s  c i r c u m s t a n c e  allows o n l y  c o n s i d e r a t i o n  o f  c h a r a c t e r  t r a i t s  

o t h e r  t h a n  m e n t a l  i l l n e s s e s  o r  d e f e c t s ,  and  f o r b i d s  c o n s i d e r a t i o n  

of m e n t a l  or e m o t i o n a l  d i s t u r b a n c e  o r  d u r e s s  less t h a n  " e x t r e m e , "  

and  f o r b i d s  c o n s i d e r a t i o n  of impa i rmen t  o f  t h e  d e f e n d a n t  s capa- 

c i t y  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  c o n d u c t  o r  t o  conform 

h i s  c o n d u c t  t o  t h e  r e q u i r e m e n t s  of l a w  t h a t  i s  l e s s  t h a n  s u b -  

s t a n t i a l .  S i m i l a r l y ,  a r e a s o n a b l e  j u r y  c a n  t a k e  t h e  i n s t r u c t i o n  

t o  mean t h a t  t h e  i n s t r u c t i o n  f o r b i d s  c o n s i d e r a t i o n  of a h i s t o r y  

o f  p r i o r  c r i m i n a l  a c t i v i t y  wh ich ,  w h i l e  s i g n i f i c a n t ,  i s  n o t  s u c h  

as  t o  mark t h e  d e f e n d a n t  f o r  d e a t h .  Hence, r e a s o n a b l e  j u r o r s  i n  

some c a s e s  w i l l  t ake  t h e  i n s t r u c t i o n  t o  allow c o n s i d e r a t i o n  of a 

broad r a n g e  o f  n o n s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  w h i l e  o t h e r s  

w i l l  t a k e  i t  t o  mean t h a t  broad c lasses  of n o n s t a t u t o r y  m i t i g a -  

t i n g  c i r c u m s t a n c e s  a re  o f f  l i m i t s  f o r  c o n s i d e r a t i o n .  

T h e  j u r y  i n s t r u c t i o n  o n  t h e  s t a n d a r d  of proof as  t o  m i t i g a -  

t i n g  e v i d e n c e  i s  improper.  T h e  s t a n d a r d  i n s t r u c t i o n s  p r o v i d e  

( a n d  t h e  j u r y  a t  bar was i n s t r u c t e d ) :  

A m i t i g a t i n g  c i r c u m s t a n c e  n e e d  n o t  be p r o v e n  
beyond a r e a s o n a b l e  d o u b t  by t h e  d e f e n d a n t .  I f  
you a re  r e a s o n a b l y  c o n v i n c e d  t h a t  a m i t i g a t i n g  
c i r c u m s t a n c e  e x i s t s ,  y o u  may c o n s i d e r  i t  a s  
e s t a b l i s h e d .  

F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n s  i n  C r i m i n a l  Cases ,  West's 

F l o r i d a  C r i m i n a l  L a w s  a n d  R u l e s  ( 1 9 8 9 )  8 0 6 .  T h e  c o n s t i t u t i o n  

r e q u i r e s  c o n s i d e r a t i o n  of - a l l  r e l e v a n t  e v i d e n c e  i n  c a p i t a l  sen -  

tenting. J u r e k  v .  T e x a s ,  4 2 8  U . S .  262,  271,  96 S . C t .  2950,  49 

L .Ed.2d  9 2 9  ( 1 9 7 6 ) .  B u t  t h e  i n s t r u c t i o n  l i m i t s  t h e  j u r y ' s  con- 

s i d e r a t i o n  to  s u c h  e v i d e n c e  as  is so r e a s o n a b l y  c o n v i n c i n g  a s  t o  
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e s t a b l i s h  a m i t i g a t i n g  c i r c u m s t a n c e .  F u r t h e r ,  t h e  " r e a s o n a b l y  

c o n v i n c i n g "  s t a n d a r d  i t s e l f  v i o l a t e s  t h e  e i g h t h  amendmen t .  T h e  

p h r a s e  " r e a s o n a b l y  c o n v i n c e d "  i n s t r u c t s  t h e  j u r y  t o  d i s r e g a r d  

much o f  t h e  e v i d e n c e  which t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  

r e c o g n i z e d  as v i t a l  f o r  a n  i n d i v i d u a l i z e d  s e n t e n c i n g  h e a r i n g .  I n  

d e f i n i n g  a s imi l a r  p h r a s e ,  t h i s  C o u r t  h a s  n o t e d :  

Clear and c o n v i n c i n g  e v i d e n c e  requires t h a t  t h e  
e v i d e n c e  m u s t  be f o u n d  t o  b e  c r e d i b l e ;  t h e  
f a c t s  t o  w h i c h  t h e  w i t n e s s e s  t e s t i f y  must  be 
d i s t i n c t l y  remembered.. .The e v i d e n c e  must  be of 
s u c h  w e i g h t  t h a t  it p r o d u c e s  i n  t h e  mind o f  t h e  
t r i e r  o f  f a c t  a f i r m  b e l i e f  a n d  c o n v i c t i o n ,  
w i t h o u t  h e s i t a t i o n ,  a s  t o  t h e  t r u t h  o f  t h e  
a l l e g a t i o n  s o u g h t  t o  b e  e s t a b l i s h e d .  

S t a t e  v .  M i s c h l e r ,  4 8 8  So.2d 523 ,  525  ( F l a .  1 9 8 6 ) .  Much o f  t h e  

e v i d e n c e  i n  m i t i g a t i n g  a c a p i t a l  c r ime c o n s i s t s  o f  t h e  l i f e  

h i s t o r y  o f  t h e  d e f e n d a n t .  The  w i t n e s s e s  who most o f t e n  t e s t i f y  

t o  t h e s e  c i r c u m s t a n c e s  a re  u s u a l l y  f a m i l y  members or  o l d  f r i e n d s  

o f  t h e  f a m i l y .  T h e i r  t e s t i m o n y  is  a l w a y s  o p e n  t o  i m p e a c h m e n t  a s  

b i a s e d .  I n s t r u c t i n g  t h e  s e n t e n c e r  n o t  t o  c o n s i d e r  s u c h  e v i d e n c e  

u n l e s s  " r e a s o n a b l y  c o n v i n c e d "  t h a t  t h e  t e s t i m o n y  o f  f a m i l y  

members e s t a b l i s h e s  "a  m i t i g a t i n g  c i r c u m s t a n c e "  s e v e r e l y  

restricts t h e  d e f e n d a n t  i n  p r e s e n t i n g  a case f o r  l i f e  i n  v i o l a -  

t i o n  of t h e  e i g h t h  amendment  a n d  a r t i c l e  I ,  s e c t i o n  1 7  of o u r  

C o n s t i t u t i o n .  

F u r t h e r ,  t h e  j u r y  i s  n o t  i n f o r m e d  o f  t h e  g r e a t  i m p o r t a n c e  o f  

i t s  p e n a l t y  v e r d i c t ,  t h a t  i t  i s  t o  b e  o v e r r i d d e n  o n l y  i f  n o  

r e a s o n a b l e  p e r s o n  c o u l d  a g r e e  w i t h  i t .  I n s t e a d ,  i n  v i o l a t i o n  of 
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t h e  t e a c h i n g s  o f  C a l d w e l l  v .  Miss i ss ippi ,  472 U.S. 320,  1 0 5  S .Ct .  

2 6 3 3 ,  8 6  L.Ed.2d 2 3 1  ( 1 9 8 5 )  i t  is  t o l d  t h a t  i t s  v e r d i c t  is  j u s t  

" a d v i s o r y  . ' I  

2. C o u n s e l  

I g n o r a n c e  o f  t h e  law and  i n e f f e c t i v e n e s s  h a v e  b e e n  t h e  h a l l -  

marks o f  c o u n s e l  i n  F l o r i d a  c a p i t a l  cases from t h e  1 9 7 0 ' s  t h r o u g h  

t o  t h e  p r e s e n t .  - See, e . g . ,  E l l e d g e  v .  S t a t e ,  346 So.2d 998  ( F l a .  

1 9 7 7 )  ( n o  o b j e c t i o n  t o  e v i d e n c e  of n o n s t a t u t o r y  a g g r a v a t i n g  c i r -  

c u m s t a n c e ) ,  G r o s s m a n  v .  S t a t e ,  5 2 5  So .2d  8 3 3  ( F l a .  1 9 8 8 )  ( n o  

o b j e c t i o n  t o  v i c t i m  impact i n f o r m a t i o n  f o r b i d d e n  by e i g h t h  amend- 

m e n t ) ,  S m a l l e y  v .  S t a t e ,  1 4  FLW 342 ( F l a .  J u l y  6 ,  1 9 8 9 )  ( n o  ob- 

j e c t i o n  t o  j u r y  i n s t r u c t i o n  f o r b i d d e n  b y  e i g h t h  a m e n d m e n t ) ,  

B a r c l a y  v .  W a i n w r i g h t ,  444 So.2d 956  ( F l a .  1 9 8 4 )  ( c o u n s e l  a c t e d  

u n d e r  a c t u a l  c o n f l i c t  of i n t e r e s t  i n  1977 appeal,  t o  a p p e l l a n t ' s  

d e t r i m e n t ) ,  R u t h e r f o r d  v.  S t a t e ,  1 4  FLW 300 ( F l a .  J u n e  1 5 ,  1 9 8 9 )  

( f a i l u r e  t o  object  t o  improper e v i d e n c e  u s e d  t o  s u p p o r t  a g g r a v a -  

t i n g  f a c t o r ) ,  M i d d l e t o n  v .  Dugger ,  849 F.2d 491  ( 1 1 t h  C i r .  1 9 8 8 ) ,  

( f a i l u r e  t o  d e v e l o p  and  p r e s e n t  m i t i g a t i n g  e v i d e n c e ) ,  S p a z i a n o  v .  

S t a t e ,  1 4  FLW 302 ( F l a .  J u n e  1 5 ,  1 9 8 9 )  ( f a i l u r e  t o  a s se r t  g r o u n d s  

i n  f i r s t  m o t i o n  f o r  p o s t - c o n v i c t i o n  r e l i e f ) ,  A l v o r d  v .  Dugger ,  

5 4 1  So.2d 598  ( F l a .  1 9 8 9 )  ( f a i l u r e  t o  a r g u e  and  p r e s e n t  n o n s t a t u -  

t o r y  m i t i g a t i n g  e v i d e n c e  i n  1 9 7 4  t r i a l ) ,  A t k i n s  v .  Dugger ,  5 4 1  

S o . 2 d  1 1 6 5  ( F l a .  1 9 8 9 )  ( p r e s u m i n g  t h a t  a p p e l l a t e  c o u n s e l  w i l l  

p u r p o s e l y  f a i l  t o  p r e s e n t  a r g u a b l e  i s s u e s ) .  Of c o u r s e  a complete 

l i s t  would f i l l  a volume.  The  q u a l i t y  of c o u n s e l  i s  so bad t h a t  

t h i s  C o u r t  h a s  e x c o r i a t e d  appe l l a t e  c a p i t a l  a t t o r n e y s  as  a c lass  

f o r  f a i l i n g  t o  s e r v e  t h e i r  c l i e n t s  by  f i l i n g  b r i e f s  c o n t a i n i n g  
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"weaker a rgumen t s . "  Cave v. S t a t e ,  476 So.2d 1 8 0 ,  1 8 3 ,  n .1  ( F l a .  

1 9 8 5 )  ( " n e i t h e r  t h e  i n t e r e s t s  of  t h e  c l i e n t  n o r  t h e  j u d i c i a l  

s y s t e m  a re  s e r v e d  by t h i s  t r e n d " ) . 5 3  

N o t w i t h s t a n d i n g  t h i s  p a t h e t i c  h i s t o r y ,  F l o r i d a  law m a k e s  n o  

p r o v i s i o n  f o r  t h e  a p p o i n t m e n t  of a d e q u a t e  c o u n s e l  i n  c a p i t a l  

cases. T h e  f a i l u r e  t o  p r o v i d e  a d e q u a t e  c o u n s e l  a s s u r e s  u n e v e n  

a p p l i c a t i o n  of t h e  d e a t h  p e n a l t y  i n  v i o l a t i o n  of t h e  C o n s t i t u -  

t i o n .  

3.  The  T r i a l  J u d g e  

T h e  t r i a l  c o u r t  h a s  a n  ambiguous  role i n  o u r  c a p i t a l  p u n i s h -  

ment  s y s t e m .  On t h e  o n e  h a n d ,  i t  i s  p r e t t y  much b o u n d  b y  t h e  

j u r y ' s  p e n a l t y  v e r d i c t  u n d e r ,  e . g . ,  T e d d e r  v .  S t a t e ,  322 So.2d 

908  ( F l a  1 9 7 5 ) .  On t h e  o t h e r  hand ,  it is c o n s i d e r e d  t h e  u l t i m a t e  

s e n t e n c e r  so t h a t  c o n s t i t u t i o n a l  errors i n  r e a c h i n g  t h e  p e n a l t y  

v e r d i c t  c a n  be i g n o r e d  u n d e r ,  e . q . ,  S m a l l e y  v .  S t a t e ,  14  FLW 342 

( F l a .  J u l y  6 ,  1 9 8 9 ) .  T h i s  a m b i g u i t y  and  o t h e r  p r o b l e m s  m i n i m i z e  

evenhanded a p p l i c a t i o n  o f  t h e  d e a t h  p e n a l t y .  

A s  a n  i n i t i a l  m a t t e r ,  t r i a l  c o u r t  j u d g e s  d o  n o t  seem t o  be 

up  t o  t h e  demands of c a p i t a l  l i t i g a t i o n .  For i n s t a n c e ,  t h e  f i r s t  

q u a r t e r  of t h e  f o u r t e e n t h  v o l u m e  o f  F l o r i d a  L a w  Week r e p o r t s  

s e v e n  d i r e c t  appeals from d e a t h  s e n t e n c e s .  I n  - s i x  o f  t h o s e  s e v e n  

ca ses ,  t h i s  C o u r t  h a s  b e e n  compelled t o  r e v e r s e  by t r i a l  c o u r t  

errors ,  n o t w i t h s t a n d i n g  t h e  s t r o n g  appe l l a t e  p r e s u m p t i o n s  a g a i n s t  

r e v e r s a l .  And i t  i s  s m a l l  w o n d e r  t h a t  o u r  c o n s c i e n t i o u s  t r i a l  

53 See a l s o  Rose v .  D u g g e r ,  5 0 8  So .2d  3 2 1 ,  3 2 5  ( F l a .  1 9 8 7 )  
( a p p e l l a t e  c o u n s e l  "has  e i ther  n o t  c l e a r l y  read t h e  r e c o r d  or 
h a s  n o t  a c c u r a t e l y  p r e s e n t e d  i t s  c o n t e n t s  t o  t h i s  C o u r t " ) .  
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j u d g e s  a re  i n  t rouble .  Our c a p i t a l  pun i shmen t  s t a t u t e  is couched  

i n  s u c h  v a g u e  terms a s  t o  c o n s t i t u t e  a maze  of t r a p s  fo r  t h e  

u n w a r y ,  a n d  t h e  c o u r t s  a r e  i l l  s e r v e d  by a t t o r n e y s  o f  d o u b t f u l  

c o m p e t e n c e  o r  p r o f e s s i o n a l i s m .  See,  e . g . ,  C a v e  v .  S t a t e ,  476 

S 0 . 2 d  1 8 0 ,  1 8 3 ,  n. 1 ( F l a .  1 9 8 5 ) ,  Rose v.  Dugger ,  508  So.2d 321,  

3 2 5  ( F l a .  1 9 8 7 ) ,  and B a r c l a y  v .  Wainwr iqh t ,  444 So.2d 956 ( F l a .  

1984 ) . 

- 

A s  a l r e a d y  n o t e d ,  t h e  t r i a l  j u d g e  i s  l a r g e l y  bound by  t h e  

j u r y ' s  recommendat ion .  The  r e s u l t  is  t h a t  t h e  g r e a t  l i k e l i h o o d  

o f  error b u i l t  i n t o  t h e  p e n a l t y  v e r d i c t  p r o c e d u r e  (improper s t a n -  

d a r d  i n s t r u c t i o n s  and t h e  l a c k  o f  c o m p e t e n t  a t t o r n e y s  t o  c h a l -  

l e n g e  t h e m )  becomes a g r e a t  l i k e l i h o o d  of e r r o r  by  t h e  j u d g e  

bound by t h e  j u r y ' s  v e r d i c t . 5 4  

T h a t  o u r  law f o r b i d s  s p e c i a l  v e r d i c t s  a s  t o  t h e o r i e s  o f  

homicide and a s  t o  a g g r a v a t i n g  and m i t i g a t i n g  c i r c u m s t a n c e s  makes 

p r o b l e m a t i c  t h e  t r i a l  c o u r t ' s  role i n  d e c i d i n g  w h e t h e r  t o  o v e r -  

r i d e  t h e  p e n a l t y  v e r d i c t .  T h e  t r i a l  c o u r t  h a s  n o  c l u e  a s  t o  

w h i c h  c i r c u m s t a n c e s  t h e  j u r y  c o n s i d e r e d  o r  how t h e y  a p p l i e d  

them,  and  h a s  no  way of k n o w i n g  w h e t h e r  t h e  j u r y  a c q u i t t e d  t h e  

d e f e n d a n t  o f  p r e m e d i t a t e d  m u r d e r  ( s o  t h a t  a s e n t e n c i n g  o r d e r  

f i n d i n g  o f  co ld ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d  m u r d e r  w o u l d  b e  

improper ) ,  o r  w h e t h e r  it a c q u i t t e d  him o f  f e l o n y  murder  ( so  t h a t  

5 4  F o r  e x a m p l e ,  i f  t h e  t r i a l  c o u r t  g i v e s  t h e  v a g u e  s t a n d a r d  
i n s t r u c t i o n s  o n  " h e i n o u s ,  a t r o c i o u s  o r  c r u e l "  a n d  " c o l d ,  
c a l c u l a t e d ,  a n d  p r e m e d i t a t e d , "  a n d  d e f e n s e  c o u n s e l  ( a s  i s  
t y p i c a l )  f a i l s  t o  ob jec t ,  t h e r e  is a s u b s t a n t i a l  l i k e l i h o o d  
of j u r y  e r ror  i n  t h e  a p p l i c a t i o n  of t h e s e  s t a n d a r d s  t o  s i t -  
u a t i o n s  t o  which  t h e y  s h o u l d  n o t  a p p l y .  Y e t  t h e  t r i a l  j u d g e  
i s  p r e t t y  much bound by  a r e s u l t i n g  improper d e a t h  v e r d i c t .  
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a f i n d i n g  o f  k i l l i n g  d u r i n g  t h e  c o u r s e  o f  a f e l o n y  would be i n -  

appropr ia te ) .  S i m i l a r l y ,  i f  t h e  j u r y  found  t h e  d e f e n d a n t  g u i l t y  

o f  f e l o n y  m u r d e r ,  a n d  n o t  o f  p r e m e d i t a t e d  m u r d e r ,  t h e n  applica- 

t i o n  of t h e  f e l o n y  murder  a g g r a v a t i n g  c i r c u m s t a n c e  w o u l d  f a i l  t o  

s e r v e  t o  n a r r o w  t h e  c l a s s  of dea th  e l i g i b l e  p e r s o n s  a s  r e q u i r e d  

b y  t h e  e i g h t h  amendment  u n d e r ,  e . g . ,  L o w e n f i e l d  v .  P h e l p s ,  1 0 8  

S . C t .  546 ( 1 9 8 8 ) .  

4 .  Appel la te  Review 

I n  P r o f f i t t  v .  F l o r i d a ,  428  U.S. 2 4 2 ,  96 S . C t .  2 9 6 0 ,  49  

L .Ed.2d  9 1 3  ( F l a .  1 9 7 6 ) ,  t h e  C o u r t  u p h e l d  F l o r i d a ' s  c a p i t a l  pun- 

i s h m e n t  scheme i n  p a r t  b e c a u s e  s t a t e  l a w  r e q u i r e d  a h e i g h t e n e d  

l e v e l  o f  appe l l a t e  r ev iew:  

T h e  s t a t u t e  p r o v i d e s  f o r  a u t o m a t i c  r e v i e w  by 
t h e  Supreme C o u r t  o f  F l o r i d a  of a l l  cases  i n  
w h i c h  a d e a t h  s e n t e n c e  h a s  b e e n  i m p o s e d .  5 
9 2 1 . 1 4 1 ( 4 )  (Supp.  1976-1977) .  The  law d i f f e r s  
from t h a t  o f  G e o r g i a  i n  t h a t  i t  d o e s  n o t  
r e q u i r e  t h e  c o u r t  t o  c o n d u c t  any  s p e c i f i c  f o r m  
o f  r e v i e w .  S i n c e ,  h o w e v e r ,  t h e  t r i a l  j u d g e  
must  j u s t i f y  t h e  i m p o s i t i o n  o f  a d e a t h  s e n t e n c e  
w i t h  w r i t t e n  f i n d i n g s ,  m e a n i n g f u l  a p p e l l a t e  
r e v i e w  o f  each s u c h  s e n t e n c e  i s  made p o s s i b l e  
a n d  t h e  S u p r e m e  C o u r t  o f  F l o r i d a  l i k e  i t s  
G e o r g i a  c o u n t e r p a r t  c o n s i d e r s  i t s  f u n c t i o n  t o  
b e  t o  " [ g u a r a n t e e ]  t h a t  t h e  [ a g g r a v a t i n g  and  
m i t i g a t i n g ]  r e a s o n s  p r e s e n t  i n  o n e  case w i l l  
r e ach  a s i m i l a r  r e s u l t  t o  t h a t  r e a c h e d  u n d e r  
s imi l a r  c i r c u m s t a n c e s  i n  a n o t h e r  case.  I f  a 
d e f e n d a n t  i s  s e n t e n c e d  t o  d i e ,  t h i s  C o u r t  c a n  
r e v i e w  t h a t  case i n  l i q h t  o f  t h e  o t h e r  d e c i -  ~- 

s i o n s  a n d  d e t e r m i n e  w h e t h e r  o r  n o t  t h e  p u n i s h -  
m e n t  i s  too g r e a t . "  S t a t e  v .  Dixon,  283 So.2d 
1, 1 0  ( 1 9 7 3 ) .  

428 U.S. a t  250-51. 

T h e  F l o r i d a  c a p i t a l - s e n t e n c i n g  p r o c e d u r e s  t h u s  
s e e k  t o  a s s u r e  t h a t  t h e  d e a t h  p e n a l t y  w i l l  n o t  
be imposed i n  a n  a r b i t r a r y  o r  c a p r i c i o u s  
manner.  Moreover ,  t o  t h e  e x t e n t  t h a t  a n y  r i s k  
t o  t h e  c o n t r a r y  e x i s t s ,  i t  i s  m i n i m i z e d  b y  
F l o r i d a ' s  appe l l a t e  r e v i e w  s y s t e m ,  u n d e r  w h i c h  
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t h e  e v i d e n c e  o f  t h e  a g g r a v a t i n g  and  m i t i g a t i n g  
c i r c u m s t a n c e s  i s  r e v i e w e d  and  r e w e i g h e d  b y  t h e  
Supreme C o u r t  o f  F l o r i d a  " t o  d e t e r m i n e  indepen-  
d e n t l y  w h e t h e r  t h e  i m p o s i t i o n  o f  t h e  u l t i m a t e  
p e n a l t y  i s  w a r r a n t e d . "  S o n g e r  v .  S t a t e ,  322 
So .2d  481 ,  484 ( 1 9 7 5 ) .  

I d .  252-53. - 
F i n a l l y ,  t h e  F l o r i d a  s t a t u t e s  h a s  a p r o v i s i o n  
d e s i g n e d  t o  a s s u r e  t h a t  t h e  d e a t h  p e n a l t y  w i l l  
n o t  b e  imposed on  a c a p r i c i o u s l y  s e l e c t e d  g r o u p  
o f  c o n v i c t e d  d e f e n d a n t s .  T h e  Supreme C o u r t  o f  
F l o r i d a  r e v i e w s  e a c h  d e a t h  s e n t e n c e  t o  e n s u r e  
t h a t  s i m i l a r  r e s u l t s  a r e  r e a c h e d  i n  s i m i l a r  
cases. 

N o n e t h e l e s s  t h e  p e t i t i o n e r  a t t a c k s  t h e  F l o r i d a  
a p p e l l a t e  r e v i e w  p rocess  b e c a u s e  t h e  r o l e  o f  
t h e  Supreme C o u r t  o f  F l o r i d a  i n  r e v i e w i n g  d e a t h  
s e n t e n c e s  is  n e c e s s a r i l y  s u b j e c t i v e  a n d  u n p r e -  
d i c t a b l e .  Whi l e  i t  may b e  t r u e  t h a t  t h a t  c o u r t  
h a s  n o t  c h o s e n  t o  f o r m u l a t e  a r i g i d  o b j e c t i v e  
t e s t  a s  i t s  s t a n d a r d  o f  r e v i e w  f o r  a l l  cases, 
i t  d o e s  n o t  fo l low t h a t  t h e  a p p e l l a t e  r e v i e w  
process  i s  i n e f f e c t i v e  o r  a r b i t r a r y .  I n  f a c t ,  
i t  i s  a p p a r e n t  t h a t  t h e  F l o r i d a  c o u r t  h a s  
u n d e r t a k e n  r e s p o n s i b l y  t o  p e r f o r m  i t s  f u n c t i o n  
of d e a t h  s e n t e n c e  r e v i e w  w i t h  a maximum of 
r a t i o n a l  i t y  and  c o n s i s t e n c y .  

I d .  258-59. - 
M r .  S o c h o r  r e s p e c t f u l l y  s u b m i t s  t h a t  what  was t r u e  i n  1976  

i s  n o  l o n g e r  t r u e  t o d a y .  H i s t o r y  h a s  shown  t h a t  i n t r a c t a b l e  

a m b i g u i t i e s  i n  o u r  s t a t u t e  h a v e  p r e v e n t e d  t h e  sort of evenhanded 

a p p l i c a t i o n  of appel la te  r e v i e w  a n d  t h e  i n d e p e n d e n t  r e w e i g h i n g  

process e n v i s i o n e d  i n  P r o f f i t t .  Hence t h e  s t a t u t e  i s  u n c o n s t i t u -  

t i o n a l  . 
A t t e m p t s  a t  c o n s t r u i n g  t h e  v a g u e  s t a t u t o r y  a g g r a v a t i n g  s t a n -  

d a r d s  h a s  l e d  t o  c o n t r a r y  r e s u l t s  a s  t o  t h e  " c o l d ,  c a l c u l a t e d  and  

p r e m e d i t a t e d "  ( C C P )  a n d  " h e i n o u s ,  a t r o c i o u s ,  o r  c r u e l "  ( H A C )  

a g g r  a v a t  i ng c i r c u m s t a n c e s  . Hence,  t h e s e  a g g r v  t i ng c i r c ums t a n  ce s 
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a r e  u n c o n s t i t u t i o n a l  b e c a u s e  t h e y  d o  n o t  n a r r o w  t h e  c l a s s  of  

d e a t h  e l i g i b l e  p e r s o n s ,  o r  c h a n n e l  t h e  d i s c r e t i o n  o f  t h e  s e n -  

t e n c e r .  __. S e e  L o w e n f i e l d  v .  P h e l p s ,  1 0 8  S .Ct .  546 ,  554-55 ( 1 9 8 8 ) .  

F l o r i d a ' s  a g g r a v a t i n g  c i r c u m s t a n c e s  mean p r e t t y  much wha t  o n e  

w a n t s  them t o  mean. T h e  s t a t u t e  i t s e l f  i s  t h e r e f o r e  u n c o n s t i t u -  

t i o n a l .  - See H e r r i n g  v .  S t a t e ,  4 4 6  S o . 2 d  1 0 4 9  ( F l a .  1 9 8 4 )  

( E h r l i c h ,  J . ,  d i s s e n t i n g ) .  A s  t o  C C P ,  compare H e r r i n g  w i t h  

R o g e r s  v .  S t a t e ,  511 So.2d 526 ( F l a .  1 9 8 7 )  ( o v e r r u l i n g  -- H e r r i n q )  

w i t h  S w a f f o r d  v .  S t a t e ,  533 So.2d 270 ( F l a .  1 9 8 8 )  ( r e s u r r e c t i n g  

H e r r i n g ) ,  w i t h  S c h a f e r  v .  S t a t e ,  5 3 7  So.2d988 ( F l a .  1 9 8 9 )  (re- 

i n t e r r i n g  H e r r i n g ) .  Compare a l so  Provenzano  v .  S t a t e ,  497 So.2d 

1 1 7 7 ,  1 1 8 3  ( F l a .  1 9 8 6 )  ( " H e i g h t e n e d  p r e m e d i t a t i o n  n e c e s s a r y  f o r  

t h i s  c i r c u m s t a n c e  does n o t  h a v e  t o  be d i r e c t e d  t o w a r d  t h e  spec i -  

f i c  v i c t i m . "  C C P  a p p l i e d  t o  k i l l i n g  of b a i l i f f  who came o u t  of 

c o u r t r o o m  w h i l e  d e f e n d a n t  was t r y i n g  t o  k i l l  t w o  p o l i c e  o f f i -  

c e r s ) ,  LI w i t h  A m o r o s  v .  S t a t e ,  5 3 1  S o . 2 d  1 2 5 6  ( F l a .  1 9 8 8 )  ( C C P  

i m p r o p e r l y  a p p l i e d  t o  k i l l i n g  o f  woman p r e s e n t  when d e f e n d a n t  

s o u g h t  t o  k i l l  g i r l f r i e n d ) .  A s  t o  H A C ,  compare R a u l e r s o n  v .  

S t a t e ,  358 So.2d 826 ( F l a .  1 9 7 8 )  ( f i n d i n g  H A C ) ,  _I_ w i t h  -- R a u l e r s o n  v.  

S t a t e ,  420  S o . 2 d  5 6 7  ( F l a .  1 9 8 2 )  ( r e j e c t i n g  HAC o n  same f a c t s ) .  

Compare a l s o  M i l l s  v .  S t a t e ,  476  S o . 2 d  1 7 2 ,  1 7 8  ( F l a .  1 9 8 5 )  

( f o c u s  i s  o n  " i n t e n t  a n d  m e t h o d "  of d e f e n d a n t )  w i t h  Pope v .  

S t a t e ,  4 4 1  So.2d 1073 ,  1078  ( F l a .  1 9 8 4 )  ( " n o r  i s  t h e  d e f e n d a n t ' s  

m i n d s e t  e v e r  a t  i s s u e " ) . 5 5  Compare a l s o  H e r z o g  v .  S t a t e ,  4 3 9  

55 I n  S t a n o  v .  S t a t e ,  460 S o . 2 d  8 9 0  ( F l a .  1 9 8 5 ) ,  t h i s  C o u r t  
r e f u s e d  t o  a p p l y  Pope r e t r o a c t i v e l y .  T h i s  r e s u l t  s c a r c e l y  
promotes t h e  e v e n h a n d e d  a p p l i c a t i o n  of t h e  d e a t h  p e n a l t y  
r e q u i r e d  by P r o f f i t t .  
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S o . 2 d  1 3 7 2  ( F l a .  1 9 8 3 )  ( H A C  r e j e c t e d  w h e r e  v i c t i m  

s e m i - c o n s c i o u s ) ,  w i t h  J e n n i n g s  v .  S t a t e ,  4 5 3  So .2d  1109 ,  1115  

( F l a .  1 9 8 4 ) ,  v a c a t e d  470  U.S. 1 0 0 2 ,  r e v ' d  o n  o the r  g r o u n d s  473 

So .2d  2 0 4  ( 1 9 8 5 )  ( H A C  a p p l i e d  w h e r e  v i c t i m  u n c o n s c i o u s ) .  

Compare Brown v .  S t a t e ,  526 So.2d 9 0 3  ( F l a .  1 9 8 8 )  (HAC r e j e c t e d  

w h e r e  v i c t i m  pol ice  o f f i c e r  i n  agony begged  h i s  a s s a i l a n t  n o t  t o  

k i l l  h i m ) ,  w i t h  Grossman v. S t a t e ,  525 So.2d 833  ( F l a .  1 9 8 8 )  (HAC 

a p p l i e d  w h e r e  v i c t i m  p o l i c e  o f f i c e r  b e a t e n  a n d  k i l l e d  d u r i n g  

s t r u g g l e  for g u n  a n d  m u s t  h a v e  known s h e  was f i g h t i n g  f o r  h e r  

l i f e )  .56 

F u r t h e r ,  F l o r i d a  d o e s  n o t  h a v e  t h e  i n d e p e n d e n t  a p p e l l a t e  

r e w e i g h i n g  of a g g r a v a t i n g  and m i t i g a t i n g  c i r c u m s t a n c e s  e n v i s i o n e d  

i n  P r o f f i t t .  S u c h  m a t t e r s  a r e  l e f t  t o  t h e  t r i a l  c o u r t .  - See 

S m i t h  v .  S t a t e ,  407  So.2d 894 ,  9 0 1  ( F l a .  1 9 8 1 )  ( " t h e  d e c i s i o n  o f  

w h e t h e r  a p a r t i c u l a r  m i t i g a t i n g  c i r c u m s t a n c e  i n  s e n t e n c i n g  i s  

p r o v e n  a n d  t h e  w e i g h t  t o  b e  g i v e n  i t  r e s t  w i t h  t h e  j u d g e  a n d  

j u r y "  ) . 
T h r o u g h  u s e  o f  t h e  c o n t e m p o r a n e o u s  o b j e c t i o n  rule ,  F l o r i d a  

h a s  i n s t i t u t i o n a l i z e d  d i s p a r a t e  a p p l i c a t i o n  o f  a g g r a v a t i n g  a n d  

m i t i g a t i n g  c i r c u m s t a n c e s .  5 7  .__ See, e . g . ,  R u t h e r f o r d  v.  S t a t e ,  1 4  

56 F o r  e x t e n s i v e  d i s c u s s i o n  o f  t h e  p r o b l e m s  w i t h  these  c i rcum-  
s t a n c e s ,  see  K e n n e d y ,  F l o r i d a ' s  "Cold,  C a l c u l a t e d ,  and Pre-  
m e d i t a t e d "  A g g r a v a t i n g  C i r c u m s t a n c e  i n  Dea th  P e n a l t y  Cases, 
1 7  S t e t s o n  L .  Rev. 47 ( 1 9 8 7 ) ,  and  Mello, F l o r i d a ' s  "He inous ,  
A t r o c i o u s  o r  C r u e l "  A g g r a v a t i n g  C i r c u m s t a n c e s :  Narrowing  t h e  
C l a s s  o f  D e a t h - E l i g i b l e  Cases W i t h o u t  Making i t  Smaller," 1 3  
S t e t s o n  L. Rev. 523 ( 1 9 8 4 ) .  

57  I n  E l l e d g e  v .  S t a t e ,  3 4 6  So .2d  9 9 8 ,  1002 ( F l a .  1 9 7 7 ) ,  t h i s  
C o u r t  h e l d  t h a t  c o n s i d e r a t i o n  o f  e v i d e n c e  of a n o n - s t a t u t o r y  
a g g r a v a t i n g  c i r c u m s t a n c e  is  e r ror  s u b j e c t  t o  appe l l a t e  r e v i e w  
w i t h o u t  o b j e c t i o n  b e l o w  b e c a u s e  o f  t h e  " s p e c i a l  scope o f  
r e v i e w "  i n  c a p i t a l  cases. M r .  Sochor  c o n t e n d s  t h a t  a re t rea t  
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FLW 300  ( F l a .  J u n e  15, 1 9 8 9 )  ( a b s e n c e  o f  o b j e c t i o n  barred r e v i e w  

of  u s e  of improper e v i d e n c e  of  a g g r a v a t i n g  c i r c u m s t a n c e s ) :  

G r o s s m a n  v .  S t a t e ,  5 2 5  So.2d 8 3 3  ( F l a .  1 9 8 8 )  ( a b s e n c e  of o b j e c -  

t i o n  b a r r e d  r e v i e w  of u s e  of v i c t i m  impact i n f o r m a t i o n  i n  v i o l a -  

t i o n  of e i g h t h  amendment) ;  and  S m a l l e y  v .  S t a t e ,  1 4  FLW 342 ( F l a .  

J u l y  6 ,  1 9 8 9 )  ( a b s e n c e  of o b j e c t i o n  b a r r e d  r e v i e w  of p e n a l t y  

p h a s e  j u r y  i n s t r u c t i o n  which v i o l a t e d  e i g h t h  amendmen t ) .  U s e  of 

r e t r o a c t i v i t y  p r i n c i p l e s  works  s i m i l a r  m i s c h i e f .  

5 .  O t h e r  P rob lems  W i t h  t h e  S t a t u t e  

a .  Lack o f  S p e c i a l  V e r d i c t s  

Our l a w  p r o v i d e s  f o r  t r i a l  c o u r t  r e v i e w  of t h e  p e n a l t y  v e r -  

d i c t .  Y e t  t h e  t r i a l  c o u r t  i s  i n  no  p o s i t i o n  t o  know what  aggra -  

v a t i n g  and m i t i g a t i n g  c i r c u m s t a n c e s  t h e  j u r y  f o u n d  b e c a u s e  t h e  

p r o v i d e  f o r  s p e c i a l  v e r d i c t s .  T h i s  n e c e s s a r i l y  law d o e s  n o t  

l e a d s  t o  doub  

t h e  j u r y  h a s  

e j e o p a r d y  and c o l l a t e r a l  e s toppe l  p r o b l e m s  w h e r e  

r e j e c t e d  a n  a g g r a v a t i n g  c i r c u m s t a n c e  b u t  t h e  t r i a l  

c o u r t  n e v e r t h e l e s s  f i n d s  it. I t  also e n s u r e s  u n c e r t a i n t y  i n  t h e  

f a c t  f i n d i n g  process  i n  v i o l a t i o n  of t h e  e i g h t h  amendmen t .  

E s p e c i a l l y  t r o u b l e s o m e  i s  t h a t  o u r  law l e t s  t h e  t r i a l  c o u r t  a p p l y  

t h e  p r e m e d i t a t i o n  a g g r a v a t i n g  c i r c u m s t a n c e  w h e r e  t h e  j u r y  may 

h a v e  r e j e c t e d  i t .  

Our  law i n  e f f e c t  m a k e s  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  i n t o  

e l e m e n t s  of t h e  crime so as t o  make t h e  d e f e n d a n t  d e a t h  e l i g i b l e .  

H e n c e ,  t h e  l a c k  o f  u n a n i m o u s  j u r y  v e r d i c t  a s  t o  any  a g g r a v a t i n g  

c i r c u m s t a n c e  v i o l a t e s  a r t i c l e  I ,  s e c t i o n s  9 ,  1 6 ,  a n d  1 7  of t h e  

f rom t h e  s p e c i a l  scope of r e v i e w  v i o l a t e s  t h e  e i g h t h  amend- 
ment  u n d e r  P ro f  f i t t .  
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s t a t e  c o n s t i t u t i o n  a n d  t h e  f i f t h ,  s i x t h ,  e i g h t h ,  and f o u r t e e n t h  

amendments t o  t h e  f e d e r a l  c o n s t i t u t i o n .  7 See Adamson v.  R i c k e t t s ,  

8 6 5  F . 2 d  1 0 1 1  ( 9 t h  C i r .  1 9 8 8 )  ( e n  b a n c ) .  I t  i s  conceded  t h a t  i n  

H i l d w i n  v .  F l o r i d a ,  1 0 9  S.Ct .  2055 ( 1 9 8 9 ) ,  t h e  C o u r t  r e j e c t e d  a 

similar s i x t h  amendment a rgumen t .  

b. N o  Power t o  Mit igate  

U n l i k e  someone  s e r v i n g  a s e n t e n c e  f o r  a n y t h i n g  r a n g i n g  from 

a l i f e  f e l o n y  t o  a misdemeanor ,  a condemned i n m a t e  c a n n o t  a s k  t h e  

t r i a l  j u d g e  t o  m i t i g a t e  h i s  s e n t e n c e  b e c a u s e  r u l e  3.800(b), 

F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  f o r b i d s  t h e  m i t i g a t i o n  of a 

d e a t h  s e n t e n c e .  Wha teve r  t h e  r e a s o n  f o r  t h i s  b i z a r r e  p r o v i s i o n ,  

i t  v i o l a t e s  t h e  c o n s t i t u t i o n a l  p r e s u m p t i o n  a g a i n s t  c a p i t a l  p u n -  

i s h m e n t  a n d  d i s f a v o r s  m i t i g a t i o n  i n  v i o l a t i o n  of a r t i c l e  I ,  sec- 

t i o n s  9 ,  1 6 ,  1 7 ,  a n d  22 of t h e  s t a t e  c o n s t i t u t i o n  and  t h e  f i f t h ,  

s i x t h ,  e i g h t h  and  f o u r t e e n t h  amendments t o  t h e  f e d e r a l  c o n s t i t u -  

t i o n .  

c. P r e s u m p t i o n  o f  Dea th  

F l o r i d a  law c r e a t e s  a p r e s u m p t i o n  o f  d e a t h  w h e r e  b u t  a 

s i n g l e  a g g r a v a t i n g  c i r c u m s t a n c e  appears. T h i s  creates a presump- 

t i o n  of d e a t h  i n  e v e r y  f e l o n y  murder  case ( s i n c e  f e l o n y  murder  is  

a n  a g g r a v a t i n g  c i r c u m s t a n c e )  a n d  i n  almost e v e r y  p r e m e d i t a t e d  

m u r d e r  case  ( d e p e n d i n g  o n  w h i c h  of s e v e r a l  d e f i n i t i o n s  o f  t h e  

p r e m e d i t a t i o n  a g g r a v a t i n g  c i r c u m s t a n c e  i s  a p p l i e d  t o  t h e  

c a s e 5 8 ) .  I f  t h e r e  i s  a n y t h i n g  l e f t  o v e r ,  it is c o v e r e d  by t h a t  

omnium g a t h e r u m ,  " h e i n o u s ,  a t r o c i o u s  o r  c r u e l  . ' I  

58 S e e  J u s t i c e  E h r l i c h ' s  d i s s e n t  i n  H e r r i n g  v .  S t a t e ,  446 So.2d 
1 0 4 9 ,  1 0 5 8  ( F l a .  1 9 8 4 ) .  
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