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INTRODUCTION 

P e t i t i o n e r ,  t h e  S t a t e  o f  F l o r i d a ,  was t h e  Appe l l ee  i n  

t h e  D i s t r i c t  Court  o f  Appeal and t h e  p r o s e c u t i o n  i n  t h e  

t r i a l  c o u r t .  Respondent ,  R u s s e l l  Sanborn,  was t h e  A p p e l l a n t  

i n  t h e  D i s t r i c t  Court  o f  Appeal and t h e  de fendan t  i n  t h e  

t r i a l  c o u r t .  I n  t h i s  b r i e f  t h e  p a r t i e s  w i l l  be  r e f e r r e d  t o  

a s  t h e  S t a t e  and Respondent .  The symbol "R" w i l l  d e s i g n a t e  

t h e  r e c o r d  on a p p e a l .  The symbol "T" w i l l  d e s i g n a t e  t h e  

t r a n s c r i p t  o f  p r o c e e d i n g s .  The symbol "A" w i l l  d e s i g n a t e  

t h e  Appendix t o  t h i s  B r i e f .  A l l  emphasis i s  s u p p l i e d  u n l e s s  

o t h e r w i s e  i n d i c a t e d .  

STATEMENT OF THE CASE AND FACTS 

The Respondent was t r i e d  f o r  and c o n v i c t e d  o f  f i r s t  

d e g r e e  murder ,  b u r g l a r y  o f  a  d w e l l i n g ,  two c o u n t s  of  robbery  

w i t h  a  dead ly  weapon, two c o u n t s  of  k idnapp ing ,  and 

aggrava ted  b a t t e r y  w i t h  a  dead ly  weapon. Respondent was 

sen tenced  f o r  each  o f f e n s e .  (A. 2 ) .  

On d i r e c t  a p p e a l  Respondent c h a l l e n g e d  t h e  k idnapp ing  

c o n v i c t i o n s  on two grounds .  (A. 2 ,  3 ) .  F i r s t  he  contended 

t h a t  t h e  e v i d e n c e  was i n s u f f i c i e n t  t o  s u p p o r t  t h e  k idnapp ing  



c o n v i c t i o n .  (A. 2 ) .  Second, he  contended t h a t  it was 

r e v e r s i b l e  e r r o r  f o r  t h e  t r i a l  c o u r t  t o  have r e f u s e d  t o  g i v e  

t h e  n e c e s s a r i l y  lesser inc luded  o f f e n s e  i n s t r u c t i o n  o f  f a l s e  

imprisonment.  (A. 3)  . The S t a t e  responded t h a t  s i n c e  

Respondent was charged w i t h  k idnapping e i t h e r  t o  f a c i l i t a t e  

t h e  commission o f  a  f e l ony  o r  t o  i n f l i c t  b o d i l y  harm o r  

t e r r o r i z e  t h e  v i c t i m ,  t h e  ev idence  was more t h a n  s u f f i c i e n t  

t o  e s t a b l i s h  e i t h e r  o f  t h e  i n t e n t s  a l l e g e d .  A s  t o  t h e  

second a l l e g a t i o n ,  t h e  S t a t e  contended it was n o t  p r o p e r l y  

p rese rved  f o r  a p p e a l .  (A. 3 ) .  

The Third  D i s t r i c t  found t h a t  t h e  ev idence  e s t a b l i s h e d  

bo th  t h e  i n t e n t  t o  f a c i l i t a t e  t h e  commission o f  f e l o n i e s  and 

t o  i n f l i c t  b o d i l y  harm o r  t o  t e r r o r i z e  t h e  v i c t i m .  (A. 2 ,  

3 ) .  The Third  D i s t r i c t ,  however, found t h a t  f a l s e  

imprisonment i s  a  n e c e s s a r i l y  lesser inc luded  o f f e n s e  of  

k idnapping and f u r t h e r  found t h a t  Respondent d i d  p r e s e r v e  

t h e  e r r o r  f o r  appea l .  Based on t h e  l a t t e r  ground t h e  

k idnapp ing  c o n v i c t i o n s  were r e v e r s e d .  I n  s o  do ing  t h e  Th i rd  

D i s t r i c t  acknowledged d i r e c t  and exp re s s  c o n f l i c t  on t h e  

i s s u e  w i t h  Will iamson v .  S t a t e ,  510 So.2d 335 ( F l a .  4 t h  DCA 

1987) .  (A. 3 ) .  

Based on t h e  acknowledged c o n f l i c t  t h e  S t a t e  sough t  

t h i s  C o u r t ' s  d i s c r e t i o n a r y  review.  However based on t h e  



ins ign i f i can t  e f f ec t  the  ru l ing has on the  i n s t an t  case,  a  

s t ay  a  mandate was not sought. The reason fo r  seeking 

review was t o  eleminate the  con f l i c t  and allow the t r i a l  

cour t ' s  the a b i l i t y  t o  i n s t r u c t  the  jury properly.  

Thereafter t h i s  Court accepted ju r i sd ic t ion  and t h i s  appeal 

followed. 



POINT INVOLVED ON APPEAL 

WHETHER FALSE IMPRISONMENT IS A 
NECESSARILY LESSER INCLUDED OFFENSE 
OF KIDNAPPING. 



SUMMARY OF THE ARGUMENT 

F a l s e  imprisonment i s  n o t  a  n e c e s s a r i l y  lesser i n c l u d e d  

o f f e n s e  o f  k idnapp ing  inasmuch a s  each o f f e n s e  c o n t a i n s  a n  

d i f f e r e n t  e s s e n t i a l  e lement  from t h e  o t h e r .  The d i f f e r e n t  

e s s e n t i a l  e lement  i s  t h e  i n t e n t  i n v o l v e d .  I n  o r d e r  t o  

c h a r g e  k idnapp ing  a  s p e c i f i c  i n t e n t  i s  r e q u i r e d  t o  be  

charged.  T h i s  s p e c i f i c  i n t e n t  n e c e s s a r i l y  e x c l u d e s  f a l s e  

imprisonment s i n c e  t h e  i n t e n t  r e q u i r e d  f o r  f a l s e  

imprisonment i s  any o t h e r  i n t e n t  o t h e r  t h e n  t h e  i n t e n t  

r e q u i r e d  f o r  k idnapp ing .  S i n c e  t h e  k idnapp ing  charge  

n e c e s s a r i l y  e x c l u d e s  t h e  o f f e n s e  of  f a l s e  imprisonment,  

f a l s e  imprisonment cannot  be a  n e c e s s a r i l y  lesser inc luded  

o f f e n s e  of  k idnapp ing .  



ARGUMENT 

FALSE IMPRISONMENT I S  NOT A 
NECESSARILY LESSER INCLUDED OFFENSE 
OF KIDNAPPING. 

The Th i rd  D i s t r i c t ,  i n  t h e  i n s t a n t  c a s e ,  h a s  h e l d  t h a t  

f a l s e  imprisonment i s  a n e c e s s a r i l y  l e s s e r  i n c l u d e d  o f f e n s e  

o f  k idnapp ing .  (A. 3 ) .  I n  s o  do ing ,  t h e  Court  r e l i e d  on 

Cabe v. S t a t e ,  408 So.2d 694 ( F l a .  1 DCA 1982) review den ied  

435 So.2d 821 ( F l a .  1983) and M i l l s  v. S t a t e ,  407 So.2d 218 

( F l a .  3  DCA 1981) .  N e i t h e r  Cabe nor  M i l l s  gave any l e g a l  

a n a l y s i s  KO t h e  q u e s t i o n .  Cabe s imply  r e l i e d  on t h i s  

C o u r t ' s  l i s t i n g  f a l s e  imprisonment as n e c e s s a r i l y  lesser 

i n c l u d e d  o f f e n s e  as b a s i s  f o r  i t s  h o l d i n g .  I n  Mills, t h e  

i s s u e  w a s  never  r a i s e d ,  b u t  mere ly  addressed  i n  a f o o t n o t e  

and found,  w i t h o u t  a n a l y s i s ,  t h a t  s i n c e  o t h e r  s ta tes  found 

f a l s e  imprisonment w a s  a  n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e  

o f  k idnapp ing ,  F l o r i d a  should  a l s o  s o  h o l d .  

The F o u r t h  D i s t r i c t  i n  Rauso v. S ~ a t e ,  425 So.2d 618 

( F l a .  4 t h  DCA 1983) and Will iamson v. S t a t e ,  510 So.2d 335 

( F l a .  4 t h  DCA 1987) h a s  h e l d  t h a t ,  d e s p i t e  f a l s e  impr ison-  

ment ' s  i n c l u s i o n  i n  t h e  c r i m i n a l  j u r y  i n s t r u c t i o n s  as a 

n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e  of  k idnapp ing ,  it i s  n o t  

a n e c e s s a r i l y  l e s s e r  i n c l u d e d  o f f e n s e  o f  k idnapping.  



In Rauso v.  S t a t e ,  supra ,  the  Fourth D i s t r i c t  a f t e r  

reviewing t h e  kidnapping1 and f a l s e  imprisonment 2 

s t a t u t e s ,  reasoned t h a t :  

To prove kidnapping it i s  
necessary t o  introduce evidence of 
s p e c i f i c  i n t e n t  i n  one of four  
enumerated ca tegor ies .  To prove 
t o  prove the  exis tence  of "any 
purpose o ther  than those" four .  
Unless t h i s  i s  s u b s t a n t i a l l y  
equivalent  t o  a provis ion t h a t  
i n t e n t  i s  not a necessary element 
of the  crime of f a l s e  imprisonment 
then the  t e s t  i s  not met. A more 
l o g i c a l  i n t e r p r e t a t i o n  i s  t h a t  
s c i e n t e r  i s  an e s s e n t i a l  element of 
the  crime of f a l s e  imprisonment. 
Accepting t h a t  premise an i n t e n t  
(o the r  than Sect ion 787.01(a) 
motives) must be al leged i n  the  
accusatory pleading and proven a t  
t r i a l  beyond a reasonable doubt i n  
order  t o  convict  a person of f a l s e  

l ~ h e  p e r t i n e n t  p a r t s  of sec t ion  787 . O 1  Provides:  

(1) (a) "Kidnapping" means f o r c i b l y ,  s e c r e t l y ,  or by t h r e a t  
confining,  abducting, o r  imprisoning another person 
agains t  h i s  w i l l  and without lawful a u t h o r i t y ,  with i n t e n t  
t o :  

1. Hold f o r  ransom or  reward or  a s  a s h i e l d  o r  hostage.  
2. Commit o r  f a c i l i t a t e  commission of any felony.  
3 .  I n f l i c t  bodi ly harm upon o r  t o  t e r r o r i z e  the  v ic t im o r  

another person. 
4 .  I n t e r f e r e  with t h e  performance of any governmental o r  

p o l i t i c a l  funct ion.  

2 ~ h e  pe r t inen t  p a r t s  of sec t ion  787.02 provides:  

(1) (a) "False imprisonment" means f o r c i b l y ,  by t h r e a t ,  o r  
s e c r e t l y  conf in ing ,  abducting, imprisoning, o r  
r e s t r a i n i n g  another person without lawful au thor i ty  and 
aga ins t  h i s  w i l l  with any purpose o ther  than those 
re fe r red  t o  i n  s .  787.01. 



of f a l s e  imprisonment. We accept t h i s  
cons t ruc t ion  of the  s t a t u t e .  

(Emphasis i n  o r i g i n a l )  
I d .  a t  620. 

The use of a  s p e c i f i c  i n t e n t  t o  determine e s s e n t i a l  

elements of offenses  has been u t i l i z e d  by t h i s  Court t o  

determine whether one offense i s  a  necessa r i ly  l e s s e r  

included offense of another .  3  The most analogous s i t u a t i o n  

i s  sexual b a t t e r y  and lewd and l a sc iv ious  conduct. 

I n  Ray v.  S t a t e ,  403 So.2d 956 (Fla .  1981), and S t a t e  

v .  Hightower, 509 So.2d 1078 (Fla .  1987) t h i s  court  he ld  

t h a t  lewd and l a sc iv ious  conduct i s  not a  necessa r i ly  l e s s e r  

included offense of sexual b a t t e r y .  This Court reasoned 

t h a t  s ince  i n t e n t  t o  commit a  sexual b a t t e r y  i s  an e s s e n t i a l  

element of s a i d  of fense ,  then lewd and lasc iv ious  conduct 

could not be a  necessar i ly  l e s s e r  included offense of sexual 

b a t t e r y  s ince  an e s s e n t i a l  element of lewd a s s a u l t  i s  t h a t  

t h e  sexual b a t t e r y  i s  not intended. See a l s o  Harr ie l son  v.  -- 

S t a t e ,  441 So.2d 691 (Fla .  5 th  DCA 1983). Therefore under 

the  ~ 1 o c k b u r ~ e 1 - 4  t e s t  lewd and l a sc iv ious  conduct i s  

3 ~ h e  use of the  e s s e n t i a l  elements t e s t  t o  determine 
necessa r i ly  l e s s e r  included offenses  does not pose double 
jeopardy problems s ince  only one a c t  i s  being punished by 
excluding the  a b i l i t y  t o  be convicted f o r  the o ther  of fense  - d 

a r i s i n g  from the  same a c t .  Carawan v .  S t a t e ,  515 So.2d 161 
(F la .  1987). 

4 ~ l o c k b u r g e r  v .  United S t a t e s ,  284 U.S. 299 52 S.Ct 180, 
76 L.Ed 306 (1932), s t a t e d  t h a t  l e s s e r  included offenses  a r e  
tantamountto the  g r e a t e r  offense charged i f  a l l  t h e  
cons t i tuen t  elements of such l e s s e r  offenses  a r e  included 
within the  elements of the  g r e a t e r  of fense .  



not a necessa r i ly  l e s s e r  included of fense  of sexual b a t t e r y .  

However i f  the  indictment var ied from the  s t a t u t e  a l s o  

a l l e g i n g  lewd and l a sc iv ious  conduct and t h e r e  was evidence 

t o  support  the  of fens ive  conduct charged then lewd and 

l a sc iv ious  could be a category two l e s s e r  included of fense .  

The foregoing r a t  ionale  i s  equal ly  appl icable  t o  the 

present  s i t u a t i o n .  Kidnapping i s  a s p e c i f i c  i n t e n t  crime 

and the  charging document must a l l e g e  which of the  s p e c i f i c  

i n t e n t s  l i s t e d  a r e  t o  be proved. Therefore it i s  c l e a r  t h a t  

t h e  charging document charges no of fens ive  conduct o ther  

than the  a c t s  which c o n s t i t u t e  kidnapping. The S t a t e  must 

prove the  s p e c i f i c  i n t e n t s  enumerated i n  the  charging 

document i n  order  f o r  a kidnapping convict ion t o  be 

sus ta ined .  The f a i l u r e  t o  prove s p e c i f i c  i n t e n t  r equ i res  an 

a c q u i t t a l .  False  imprisonment, on the  o ther  hand, r equ i res  

i n t e n t  o the r  then t h a t  r equ i re  f o r  kidnapping. Therefore a 

charging document which contains  a s p e c i f i c  i n t e n t  charge 

under kidnapping cannot a t  t h e  same time charge the  offense 

of f a l s e  imprisonment. Simply put i n t e n t  fo r  kidnapping 

necessa r i ly  excludes i n t e n t  f o r  f a l s e  imprisonment. Since 

the  i n t e n t s  a r e  mutually exclusive f a l s e  imprisonment and 

kidnapping each contains  a d i f f e r e n t  e s s e n t i a l  element from 



the other. Since theessential elements are different false 

imprisonment cannot be a necessarily lesser included offense 

of kidnapping. 5 

51f a kidnapping information contains enough surplusage to 
charge false imprisonment, and the evidence established 
false imprisonment, false imprisonment can then be a 
category two lesser included offense of the specific 
charging document. 



CONCLUSION 

Based on t h e  foregoing f a c t s ,  a u t h o r i t i e s  and argument, 

t h e  S t a t e  r e s p e c t f u l l y  r eques t s  t h i s  Court t o  quash t h e  

d e c i s i o n  of t h e  Third  D i s t r i c t  Court of Appeal and t o  hold 

t h a t  f a l s e  imprisonment is no t  a n e c e s s a r i l y  l e s s e r  included 

o f f e n s e  of kidnapping.  
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ROBERT A. BUTTERWORTH 
Attorney General / 
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