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PRELIMINARY STATEMENT 

P e t i t i o n e r  w a s  t h e  D e f e n d a n t  i n  t h e  C r i m i n a l  D i v i s i o n  of t h e  

S e v e n t e e n t h  J u d i c i a l  C i r c u i t ,  i n  and  f o r  Broward C o u n t y ,  F l o r i d a  

a n d  t h e  A p p e l l a n t  i n  t h e  D i s t r i c t  C o u r t  of Appea l ,  F o u r t h  

D i s t r i c t .  R e s p o n d e n t  was t h e  p r o s e c u t i o n  a n d  Appel lee  i n  t h e  

lower c o u r t s .  I n  t h i s  b r i e f ,  t h e  pa r t i e s  w i l l  b e  r e f e r r e d  t o  as 

t h e y  appear b e f o r e  t h i s  C o u r t .  

T h e  symbol  "R" w i l l  d e n o t e  r e c o r d  o n  appeal. 
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STATEMENT OF THE CASE AND FACTS 

Petitioner was charged by way of an information filed in the 

Seventeenth Judicial Circuit with Count I, burglary, Count 111 

possession of burglary tools and Count 111, criminal mischief. R 

227. Petitioner pled nolo contendere to all three (3) counts and 

he was placed on two (2) years probation. 

On August 28, 1985, and affidavit of violation of probation 

was filed charging Petitioner with I Count I, violating the law 

by committing a sexual battery upon a person under 

the age of eleven (1); and Count I1 violating the law by com- 

mitting a sexual battery upon mm a person under the age 
of eleven (11) years old. R 230. 

A probation revocation hearing was held on the violations. 

At the conclusion of the hearing, the trial court found that 

Petitioner had violated his probation. R 189. The trial court 

in his written order of revocation of probation found that 

Petitioner had committed both counts of violation as alleged in 

I 

the affidavit. 

Petitioner was scored under the F l a , R . C r i r n . P ,  3.701 Sen- 

Petitioner's presumptive guidelines sentence tencing Guidelines. 

range was in the 12 - 30 months incarceration range. R 1 9 0  9 
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On March  2 1 ,  1 9 8 6 ,  t h e  t r i a l  j u d g e  s e n t e n c e d  P e t i t i o n e r  t o  

f i v e  ( 5 )  y e a r s  i n  p r i s o n  f o r  C o u n t  I ,  f i v e  ( 5 )  y e a r s  i n  p r i s o n  
I 

for  Count  11, and s i x  ( 6 )  months  i n  t h e  Broward County  J a i l  u n d e r  

Count  I11 w i t h  c red i t  fo r  t i m e  s e r v e d  w i t h  t h e  s e n t e n c i n g  t o  r u n  

c o n s e c u t i v e l y .  R 216-217, 236-238. The t r i a l  j u d g e  d e c l i n e d  t o  

s t a t e  a t  t h e  h e a r i n g  h i s  r e a s o n s  for d e p a r t u r e  b u t  i n d i c a t e d  t h a t  

h e  would f i l e  a s u b s e q u e n t  w r i t t e n  o r d e r .  R 210.  

On M a r c h  2 6 ,  1 9 8 6 ,  t h e  t r i a l  j u d g e  i s s u e d  a w r i t t e n  order  

s p e c i f y i n g  h i s  f o u r  ( 4 )  r e a s o n s  f o r  d e p a r t u r e .  T h e s e  r e a s o n s  

were as follows: 

1. T h a t  s u b s t a n t i a l  p s y c h o l o g i c a l  and e m o t i o n a l  
t r a u m a  h a s  b e e n  c a u s e d  t o  t h e  v i c t i m  a s  a 
r e s u l t  o f  t h e  D e f e n d a n t ' s  ac t s  which  h a v e  l e d  
t o  t h i s  v i o l a t i o n  of p r o b a t i o n ,  t h e  m a g n i t u d e  
of w h i c h  may o n l y  b e  f u l l y  r e a l i z e d  a t  a s t a g e  
much l a t e r  i n  h e r  l i f e .  

2. The  D e f e n d a n t  was on p r o b a t i o n  fo r  less t h a n  
e i g h t  months  b e f o r e  h e  c o m m i t t e d  t h e  a c t s  f o r  
w h i c h  h e  i s  i n  v i o l a t i o n  l e a d i n g  t h i s  C o u r t  t o  
c o n c l u d e  h e  is n o t  s u i t a b l e  for  r e h a b i l i t a t i o n .  

3.  The ac t s  l e a d i n g  t o  t h i s  p r o b a t i o n  v i o l a t i o n  
a r e  s u f f i c i e n t l y  e g r e g i o u s  a n d  severe  t o  
w a r r a n t  a s u b s t a n t i a l  d e p a r t u r e  b e c a u s e  h e  h a s  
s a t i s f i e d  t h e  cour t ' s  c o n s c i e n c e  of h i s  h a v i n g  
c o m m i t t e d  a crime s t i l l  c l a s s i f i e d  as  c a p i t a l  
u n d e r  F l o r i d a  l a w .  

4 .  T h e  D e f e n d a n t ' s  a c t s  w h i l e  o n  p r o b a t i o n  
i n d i c a t e  a t r e n d  t o w a r d  c r i m i n a l i t y  of i n -  
c r e a s i n g  s e v e r i t y  and i n d i c a t e  t h e  D e f e n d a n t ' s  
s o c i o p a t h i c  t e n d e n c i e s  m a k i n g  d e p a r t u r e  
e s s e n t i a l  fo r  t h e  s a f e t y  and  w e l l  b e i n g  of t h e  
p u b l i c .  

See S u p p l e m e n t a l  Record .  

T i m e l y  Notice of Appeal was f i l e d  b y  P e t i t i o n e r .  
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On S e p t e m b e r  1 6 ,  1 9 8 7 ,  t h e  F o u r t h  Distr ic t  C o u r t  of Appeal 

i n  R e e  v .  S t a t e ,  1 2  F.L.W. 2 2 5 2  ( F l a .  S e p t .  1 6 ,  1 9 8 7 )  ( s e e  

A p p e n d i x  1)  h e l d  t h a t  t w o  ( 2 )  of t h e  f o u r  ( 4 )  r e a s o n s  f o r  

s 

d e p a r t u r e  were v a l i d .  The F o u r t h  D i s t r i c t  a p p l y i n g  t h i s  Honor-  

a b l e  C o u r t ' s  d e c i s i o n  i n  A l b r i t t o n  V. S t a t e ,  476 So.2d 158 ( F l a .  

1 9 8 5 )  r e v e r s e d  P e t i t i o n e r ' s  s e n t e n c e  a n d  r e m a n d e d  f o r  r e s e n -  

t e n c i n g .  

T h e  F o u r t h  D i s t r i c t  a l s o  r e a c h e d  a n o t h e r  i s s u e  r a i s e d  on  

appeal. The C o u r t  h e l d  t h a t  t h e  w r i t t e n  o r d e r  of d e p a r t u r e  was 

- n o t  con t emporaneous  w i t h  t h e  p ronouncement  of s e n t e n c e .  However, 

t h e  F o u r t h  D i s t r i c t  c e r t i f i e d  a q u e s t i o n  o n  t h a t  p a r t i c u l a r  

i s s u e .  1 

P e t i t i o n e r  t i m e l y  f i l e d  a m o t i o n  for  r e h e a r i n g  a r g u i n g  t h a t  

t h e  t w o  ( 2 )  g r o u n d s  f o u n d  t o  b e  v a l i d  f o r  d e p a r t u r e  were, i n  

f a c t ,  i n v a l i d  u n d e r  F l o r i d a  g u i d e l i n e s  l a w .  (See Appendix 2 ) .  

The F o u r t h  D i s t r i c t  d e n i e d  P e t i t i o n e r ' s  m o t i o n  f o r  r e h e a r i n g  o n  

O c t o b e r  7 ,  1987 .  (See Appendix 3 ) .  

On O c t o b e r  2 9 ,  1 9 8 7 ,  P e t i t i o n e r  t i m e l y  f i l e d  a Notice t o  

I n v o k e  D i s c r e t i o n a r y  J u r i s d i c t i o n  s o l e l y  on t h e  b a s i s  t h a t  t h e  

d e c i s i o n  c o n f l i c t s  w i t h  a d e c i s i o n  of a n o t h e r  d i s t r i c t  c o u r t  of 

appea l  o r  t h e  S u p r e m e  C o u r t  o n  t h e  same q u e s t i o n  of law. See 

F1a.R.App.P 9 . 0 3 0 ( a ) ( 2 ) ( A ) ( i v ) .  (See Appendix  4 ) .  

- 

c MUST A TRIAL COURT PRODUCE WRITTEN REASONS FOR DEPARTURE FROM 
THE SENTENCING GUIDELINES AT THE SENTENCING HEARING? 
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SUMMARY OF ARGUMENT 

T h e  d e c i s i o n ,  a t  b a r ,  e x p r e s s l y  and  d i r e c t l y  c o n f l i c t s  w i t h  

t h i s  H o n o r a b l e  C o u r t ' s  d e c i s i o n  i n  Lerma v.  S t a t e ,  497 So.2d 736 

( F l a .  1 9 8 6 )  a n d  S t a t e  v .  Rous seau ,  509 So.2d 281  ( F l a .  1 9 8 7 )  o n  

t h e  i s s u e  of p s y c h o l o g i c a l  t r a u m a  t o  t h e  v i c t i m  a s  a b a s i s  fo r  

d e p a r t u r e .  T h i s  g r o u n d  f o r  d e p a r t u r e  c a n n o t  b e  i n d e p e n d e n t l y  

c o n s i d e r e d  a s  a c i r c u m s t a n c e  of t h e  v i o l a t i o n  of p r o b a t i o n .  The  

s e c o n d  " t i m i n g "  of temporal r e a s o n  u p h e l d  a s  a v a l i d  b a s i s  f o r  

d e p a r t u r e  b y  t h e  F o u r t h  D i s t r i c t  C o u r t  c o n f l i c t s  w i t h  t h i s  

H o n o r a b l e  C o u r t ' s  d e c i s i o n  i n  S t a t e  v .  Rous seau ,  s u p r a  a t  283.  
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ARGUMENT 

POINT 

PETITIONER HAS PROPERLY INVOKED THE JURIS- 
DICTION OF THIS COURT SINCE THE OPINION OF THE 
FOURTH DISTRICT COURT OF APPEAL EXPRESSLY AND 
DIRECTLY CONFLICTS WITH THE DECISIONS OF THIS 
COURT AND THAT OF OTHER DISTRICT COURTS OF 
APPEAL 

To properly invoke the "conflict certiorari" jurisdiction of 

this Court, Petitioner must demonstrate that there is "express 

and direct conflict" between the decision challenged herein, and 

those holdings of other Florida appellate courts or this Honor- 

able Court on the same rule of law to produce a different result 

than other state appellate courts faced with the substantially 

same facts. Dodi Publishing V. Editorial America, S . A . ,  385 

So.2d 1369 (Fla. 1980); Jenkins v. State, 385 So.2d 1356 (Fla. 

1980); Article V, S 3(b)(3), Fla. Const. (1980); F1a.R.App.P. 

9.0309(a)(2)(iv). 

The opinion of the Fourth District Court of Appeal at bar, 

Ree v. State, 12 F.L.W. 2252 (Fla. 4th DCA Sept. 16, 1987) 

(Appendix 1) expressly and directly conflicts with the decisions 

of this Honorable Court in Lerma V. State, 497 So.2d 736 (Fla. 

1986); Casteel V. State, 498 So.2d 1249 (Fla. 1986); State v. 

Rousseau, 509 So.2d 281 (Fla. 1987) and the First District's 

decision in Austin v. State, 507 So.2d 132 (Fla. 1st DCA 1987). 

An affidavit of violation of probation was filed charging 

Petitioner with violating his probation by committing sexual 

batteries on two young females. The trial court revoked Peti- 
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t i o n e r ' s  p r o b a t i o n  on t h e  b a s i s  of t h e s e  t w o  ( 2 )  v i o l a t i o n s .  The 

t r i a l  j u d g e  c i t e d  f o u r  ( 4 )  r e a s o n s  f o r  d e p a r t u r e  from P e t i -  

t i o n e r ' s  p r e s u m p t i v e  g u i d e l i n e s  s e n t e n c e .  

A t  b a r ,  t h e  F o u r t h  D i s t r i c t  h e l d  " t h a t  t h e  f i r s t  r e a s o n  

( p s y c h o l o g i c a l  a n d  e m o t i o n a l  t r a u m a  of t h e  s e x u a l  b a t t e r y  

v i c t i m s )  was v a l i d  a s  c o n s t i t u t i n g  c o n s i d e r a t i o n  of t h e  c i r -  

c u m s t a n c e s  f o r m i n g  t h e  b a s i s  f o r  t h e  p r o b a t i o n  r e v o c a t i o n . "  

T h i s  o p i n i o n  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t s  w i t h  t h i s  

H o n o r a b l e  C o u r t ' s  d e c i s i o n  i n  Lerma v .  S t a t e ,  s u p r a .  Even i f  

p s y c h o l o g i c a l  t r a u m a  c o u l d  b e  a v a l i d  b a s i s  t o  depar t  h e r e i n ,  

t h e r e  i s  n o t h i n g  i n d i c a t e d  i n  t h e  record t h a t  t h e  v i c t i m s  

s u s t a i n e d  s u b s t a n t i a l ,  e x t r a o r d i n a r y  or u n u s u a l  p s y c h o l o g i c a l  o r  

e m o t i o n a l  t r auma .  S e e  Casteel v.  S t a t e ,  s u p r a .  - 
S t a t e  v. Rousseau ,  s u p r a ,  w h e r e i n  t h i s  C o u r t  h e l d :  

T h e  f i n a l  r e a s o n ,  p s y c h o l o g i c a l  t r a u m a  t o  t h e  
v i c t i m s ,  may i n  c e r t a i n  c i r c u m s t a n c e s  b e  a 
c l e a r  a n d  c o n v i n c i n g  r e a s o n  s u p p o r t i n g  de-  
p a r t u r e .  I n  t h i s  case, however ,  t h e  t r a u m a  t h e  
v i c t i m s  s u f f e r e d  was simply t h e  type of t r a u m a  
t h a t  a n y  v i c t i m  of a b u r g l a r y  e x p e r i e n c e s  when 
t h e  s a n c t i t y  of h i s  o r  h e r  home is v i o l a t e d  and 
h i s  o r  h e r  p o s s e s s i o n s  a r e  t a k e n .  I n  o t h e r  
words ,  it is t h e  t y p e  of t r a u m a  i n h e r e n t  i n  t h e  
crime of b u r g l a r y .  

I d .  a t  283. - 
The  F o u r t h  D i s t r i c t  a p p a r e n t l y  c o n s i d e r e d  t h e  "psychological 

t r auma"  as a r t i c u l a t e d  b y  t h e  t r i a l  j u d g e  a s  r e a l l y  s o m e t h i n g  

e l s e  i . e .  c i r c u m s t a n c e s  of t h e  v i o l a t i o n  of p r o b a t i o n .  However 

t h i s  b a s i s  ( e v e n  i f  a r t i c u l a t e d  by t h e  t r i a l  j u d g e )  e x p r e s s l y  and 

d i r e c t l y  c o n f l i c t s  w i t h  t h e  d e c i s i o n  of t h e  Second D i s t r i c t  i n  
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Mack v .  S t a t e ,  4 8 9  S o . 2 d  2 0 5  ( F l a .  2d DCA 1 9 8 6 ) .  I n  Mack, t h e  

p r o b a t i o n e r  was p l a c e d  o n  p r o b a t i o n  f o r  f i v e  ( 5 )  years .  Sub- 

s e q u e n t l y  t h e  d e f e n d a n t  was c h a r g e d  w i t h  r o b b e r y  a n d  r e s i s t i n g  

a r r e s t  w i t h  v i o l e n c e  w h i c h  f o r m e d  a b a s i s  o f  t h e  v i o l a t i o n  of 

p r o b a t i o n .  A t  t h e  h e a r i n g ,  t h e  t r i a l  j u d g e  f o u n d  t h a t  t h e  

d e f e n d a n t  h a d  v i o l a t e d  t h e  terms of h i s  p r o b a t i o n  by commi t t i ng  

t h e  c r i m i n a l  o f f e n s e  f o r  w h i c h  h e  was a r r e s t e d  a s  w e l l  a s  

a b s c o n d i n g .  The C o u r t  h e l d :  

I d .  a t  - 2 

A s s u m i n g ,  w i t h o u t  d e c i d i n g ,  t h a t  a t r i a l  j u d g e  
may c o n s i d e r  t h e  s u b s t a n t i v e  n a t u r e  o f  pro- 
b a t i o n  v i o l a t i o n  c h a r g e s  a s  r e a s o n s  f o r  a 
d e p a r t u r e ,  w e  f i n d  t h a t  d e p a r t u r e  i n  t h i s  case 
b a s e d  o n  t h e  c o m m i s s i o n  of t w o  f e l o n i e s  r u n s  
a f o u l  of t h e  p r o v i s i o n s  i n  r u l e  3 . 7 0 1 ( d ) ( l l )  
t h a t  " r e a s o n s  for  d e v i a t i n g  from t h e  g u i d e l i n e s  
s h a l l  n o t  i n c l u d e  f a c t o r s  r e l a t i n g  t o  p r i o r  
a r r e s t s  w i t h o u t  c o n v i c t i o n . "  A l t h o u g h  t h e  
d e f e n d a n t  had been  a r r e s t e d  o n  t h e  c h a r g e s  of  
c o m m i t t i n g  t h e  t w o  f e l o n i e s ,  h e  h a d  n o t  been  
c o n v i c t e d ,  o n  t h o s e  c h a r g e s  a t  t h e  t i m e  of 
s e n t e n c i n g  i n  t h i s  case. W e  re ject  t h e  s t a t e ' s  
a r q u m e n t  t h a t  t h e  t r i a l  j u d q e ' s  f i n d i n g s ,  fo r  
p u r p o s e s  of p r o b a t i o n  r e v o c a t i o n ,  t h a t  t h e  
d e f e n d a n t  c o m m i t t e d  t h e s e  f e l o n i e s  was t a n t a -  
mount t o  c o n v i c t i o n .  

106 ( e m p h a s i s  a d d e d ) .  

P e t i t i o n e r  w a s  n o t  c o n v i c t e d  of c r i m i n a l  o f f e n s e s .  T o  

permit d e p a r t u r e  f o r  o f f e n s e s  fo r  which a d e f e n d a n t  h a s  n o t  b e e n  

c o n v i c t e d  a s  i n d i c a t e d  b y  t h e  d i s t r i c t  c o u r t ' s  h o l d i n g  i s  

p r o h i b i t e d  b y  F1a.R.Crim.P. 3 . 7 0 1 ( d ) ( l l )  and is i n  c o n f l i c t  w i t h  

t h i s  C o u r t ' s  d e c i s i o n  i n  W i l l i a m s  V .  S t a t e ,  500 So.2d 501 ( F l a .  

1 9 8 6 ) .  
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The s e c o n d  r e a s o n  for d e p a r t u r e  ( commiss ion  of crimes w i t h i n  

e i g h t  months  of b e i n g  placed on  t w o  years p r o b a t i o n )  was h e l d  t o  

be v a l i d  b y  t h e  F o u r t h  D i s t r i c t  o n  t h e  a u t h o r i t y  of S p i v e y  v .  

S t a t e ,  481  So.2d 100  ( F l a .  3d DCA 1 9 8 6 )  ( v i o l a t i o n  w i t h i n  o n e  (1) 

m o n t h )  . T h i s  h o l d i n g ,  a t  b a r ,  e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  

w i t h  t h i s  H o n o r a b l e  c o u r t ' s  d e c i s i o n  i n  S t a t e  v .  Rousseau ,  s u p r a  

a s  t o  t h e  " t i m i n g "  g round  fo r  d e p a r t u r e :  

T h e  f i r s t  of t h e s e  r e a s o n s  i s  t h a t  R o u s s e a u  
c o m m i t t e d  t h r e e  b u r g l a r i e s  i n  a t h r e e  week 
period. T h e  d i s t r i c t  c o u r t  e v i d e n t l y  v i e w e d  
t h e  "temporal c i r c u m s t a n c e s "  of t h e s e  crimes t o  
j u s t i f y  d e p a r t u r e .  W e  d i s a g r e e  w i t h  t h i s  
c o n c l u s i o n .  Each of t h e s e  t h r e e  b u r g l a r i e s  was 
scored a s  a p r imary  o f f e n s e  i n  d e t e r m i n i n g  
R o u s s e a u ' s  g u i d e l i n e s  s e n t e n c e .  T h e  r e c o r d  
r e v e a l s  n o  a d d i t i o n a l  f a c t s  c o n c e r n i n g  t h e  
t i m i n g  of t h e s e  o f f e n s e s  which were n o t  a l ready 
f a c t o r e d  i n t o  t h e  g u i d e l i n e s  score  s h e e t .  
T h e r e f o r e ,  t h i s  r e a s o n  c a n n o t  j u s t i f y  d e-  
p a r t u r e .  

I d  a t  283. 
_. 

T h i s  H o n o r a b l e  C o u r t  s h o u l d  e x e r c i s e  i t s  d i s c r e t i o n  a n d  

e n t e r t a i n  t h i s  case o n  t h e  mer i t s  b e c a u s e  of i t s  impact o n  t h e  

F l o r i d a  s e n t e n c i n g  g u i d e l i n e s  i n  t h e  c o n t e x t  of s e n t e n c i n g  

s u b s e q u e n t  t o  a p r o b a t i o n  r e v o c a t i o n .  G u i d a n c e  o n  t h i s  re- 

o c c u r r i n g  s i t u a t i o n  i s  n e c e s s a r y .  H e n c e  t h e  r u l i n g  a t  b a r  

e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  d e c i s i o n s  of t h i s  H o n o r a b l e  

C o u r t  a n d  t h a t  of o t h e r  d i s t r i c t  c o u r t s  of appeal  o n  t h e  same 

q u e s t i o n  of law. 
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CONCLUSION 

T h e  d e c i s i o n  of  t h e  F o u r t h  D i s t r i c t  h e r e i n  e x p r e s s l y  and 

d i r e c t l y  c o n f l i c t s  w i t h  d e c i s i o n s  of t h i s  H o n o r a b l e  C o u r t  a n d  

t h a t  o f  o t h e r  d i s t r i c t  c o u r t s  of appeal o n  t h e  same q u e s t i o n  of 

law. T h i s  H o n o r a b l e  C o u r t  s h o u l d  g r a n t  P e t i t i o n e r ' s  r e q u e s t  f o r  

j u r i s d i c t i o n  and  hear  t h i s  c a u s e  o n  t h e  merits. 
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