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PRELIMINARY STATEMENT 
E 

P e t i t i o n e r  was t h e  D e f e n d a n t  i n  t h e  C r i m i n a l  D i v i s i o n  of t h e  

S e v e n t e e n t h  J u d i c i a l  C i r c u i t ,  i n  and  fo r  Broward C o u n t y ,  F l o r i d a  

a n d  t h e  A p p e l l a n t  i n  t h e  D i s t r i c t  C o u r t  of Appeal,  F o u r t h  

D i s t r i c t .  R e s p o n d e n t  was t h e  p r o s e c u t i o n  a n d  Appel lee  i n  t h e  

lower c o u r t s .  I n  t h i s  b r i e f ,  t h e  pa r t i e s  w i l l  b e  r e f e r r e d  t o  as 

t h e y  appear before t h i s  C o u r t .  

The symbol  "R" w i l l  d e n o t e  Reco rd  o n  Appeal. 

The  symbol "SR" w i l l  d e n o t e  S u p p l e m e n t a l  Record  o n  Appeal. 

. 
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STATEMENT OF THE CASE 

P e t i t i o n e r  was c h a r g e d  by way o f  a n  i n f o r m a t i o n  f i l e d  i n  t h e  

S e v e n t e e n t h  J u d i c i a l  C i r c u i t  ( B r o w a r d  C o u n t y )  w i t h  C o u n t  I ,  

b u r g l a r y ,  Coun t  11, p o s s e s s i o n  of b u r g l a r y  tools ,  and Count  111, 

c r i m i n a l  m i s c h i e f .  R 227. 

A p p e l l a n t  p led  n o l o  c o n t e n d e r e  t o  a l l  three ( 3 )  c o u n t s  of 

t h e  i n f o r m a t i o n .  R 229. On December 1 9 ,  1984 ,  h e  was p l a c e d  on  

two ( 2 )  y e a r s  p r o b a t i o n .  On A u g u s t  2 8 ,  1 9 8 5 ,  a n  a f f i d a v i t  of  

v i o l a t i o n  of p r o b a t i o n  was f i l e d  c h a r g i n g  P e t i t i o n e r  w i t h  I Count  

I ,  v i o l a t i n g  t h e  l a w  b y  c o m m i t t i n g  a s e x u a l  b a t t e r y  upon 

B m  a p e r s o n  u n d e r  t h e  a g e  of e l e v e n  < l ) ;  and  C o u n t  I I  

v i o l a t i n g  t h e  l a w  by c o m m i t t i n g  a s e x u a l  b a t t e r y  upon  A- 

B-a p e r s o n  under  t h e  age of e l e v e n  (1 l )yea r s  o l d .  R 230. 

A p r o b a t i o n  r e v o c a t i o n  h e a r i n g  was h e l d  on  t h e  v i o l a t i o n s .  

A t  t h e  c o n c l u s i o n  of t h e  h e a r i n g ,  t h e  t r i a l  c o u r t  f o u n d  t h a t  

P e t i t i o n e r  h a d  v i o l a t e d  h i s  p r o b a t i o n .  R 189 .  The t r i a l  c o u r t  

i n  h i s  w r i t t e n  o r d e r  of  r e v o c a t i o n  of p r o b a t i o n  f o u n d  t h a t  

P e t i t i o n e r  h a d  c o m m i t t e d  b o t h  c o u n t s  of v i o l a t i o n  as  a l l e g e d  i n  

t h e  a f f i d a v i t  ( S e e  Appendix 1).  

P e t i t i o n e r  was s c o r e d  u n d e r  t h e  F1a.R.Crim.P. 3.701  sen-  

t e n c i n g  g u i d e  1 i n e  s ( A p p e n d i x  2 ) .  P e t i t i o n e  r '  s g u i d e  l i n e  s 

s e n t e n c e  r a n g e  was i n  t h e  1 2  - 30 months i n c a r c e r a t i o n  r a n g e .  R 

190, S R  (See Appendix 2 ) .  
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On March 21, 1986, the trial judge sentenced Petitioner to 

five (5) years in prison for Count I, five (5) years in prison 

for Count 11, and six (6) months in the Broward County Jail under 

Count I11 with credit for time served with the sentences to run 

consecutively. R 216-217, 236-238. Petitioner received a total 

of ten and one-half (10 1/2) years in prison. The trial judge 

declined to state at the hearing his reasons for departure but 

indicated that he would file a subsequent written order spec- 

ifying his reasons for departure. R 216-219. On March 26, 1986, 

the trial judge issued his written order. See SR (Appendix 3 ) .  

Timely Notice of Appeal was filed by Petitioner to the 

Fourth District Court of Appeal. R 239. The Fourth District in 

a written opinion, Ree v. State, 12 F.L.W. 2252 (Fla. Sept. 16, 

1987) held that two of the four reasons cited by the trial judge 

as grounds to depart from Petitioner's presumptive guidelines 

sentence range were valid. The Court citing this Court's 

decisions in Albritton v. State, 476 So.2d 158 (Fla. 1985) 

reversed Petitioner's sentence and remanded the cause for 

resentencing because "the state has not shown beyond a reasonable 

doubt that the absence of the two invalid reasons for departure 

would not have affected the sentence." Also the Fourth District 

citing this Court's decision in State v. Oden, 478 So.2d 51 (Fla. 

1985) held that Petitioner's sentence must be reversed because 
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the trial court's written order of departure was not contem- 

poraneous with its pronouncement of sentence. However the Court 

certified a question of great public importance on this issue.l 
m 

Petitioner, James Ree, filed a petition seeking review of 

the decision on the ground that it directly and expressly 

conflicts with a decision of another district court of appeal or 

of the Supreme Court on the same question of law pursuant to 

F1a.R.Crim.P. 9.030(a)(2)(A)(iv). 

On February 17, 1988, this Court accepted jurisdiction of 

this case and dispensed with oral argument. The Petitioner's 

Brief on the Merits follows. 

The Fourth District certified the following question: 

MUST A TRIAL COURT PRODUCE WRITTEN REASONS 
FOR DEPARTURE FROM THE SENTENCING GUIDELINES 
AT THE SENTENCING HEARING? 

Respondent-State did not file a Notice to Invoke Juris- 
diction on the basis of this certified question. 
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STATEMENTOF THE FACTS 

B ,  age 12 and - B ,  age 7, reside with their 

arents at the - - 

in Hollywood, Florida. R 119. Petitioner also resided at the 

same trailer park. He was formerly employed as a maintenance man 

for the trailer park. 

The first witness called by Respondenk/State at the pro- 

bation revocation hearing was - age seven. R 9-11. 

t s s t i i i ed  that she was sleeping on a couch at Ap- 

pellant Is trailer. R 27, 32. Appellant with his finger hurt her 

in her "private parts." R 14-15, 21, 25. 

Dr. Robelen, a pediatrician, testified that he performed an 

examination of August 18, 1985. R 45. He per- 

formed an examination of her genitalia which revealed a seven (7 ) 

millimeter opening. R 47. The hymen showed a tear. R 47. 

According to Dr. Robelen, a normal opening in reference to a 

prepubsecence female is four (4) millimeters. R 47. This 

opening coupled with the tear would be classified as medical 

evidence of sexual abuse in Dr. Robelen's opinion. R 49. Dr. 

Robelen believed that something like a finger had been inserted 

within the vagina. R 50. 



Dr. R o b e l e n  also performed an examination of A m -  

which revealed an opening of ten (10)millimeters and a torn 

hymen. R 51-52. In Dr. Robelen's opinion, there was medical 

evidence of sexual abuse. R 53. This injury was caused most 

likely by a finger or small object. R 53. 

The next witness called by Respondent-State was pdlc 

age 12. R 75. A.I) B-testified that one evening during 

July, 1985 she went over to Mf-8~ trailer. R 

75-76. M- left the trailer for a short time. Petitioner was 

present and was situated next to -on the couch. R 79. 

Petitioner began to feel her "private spots" with his finger. R 

79. She did not recall whether Petitioner's finger went inside 

her. R 79-80. She testified that Petitioner hurt her the one 

time. R 80. A short while later, q ' r e t u r n e d  to 

her trailer. R 8 0 - 8 2 .  --decided not to tell rdlllr 
anything about the incident with Petitioner. R 82. A few days 

later, M m a s k e d  -f Petitioner had ever touched her. R 

84. IJll) B- at that time told that Petitioner did 

touch her. R 84. 

MI-) the manager, testified that AJII) B W  

in late July, 1985 came over to her residence to spend the night. 

R 137. Petitioner, employed as a maintenance man, was there that 

evening. R 137-138. M-left the residence and then returned. 

R 138. 

B- breasts and whispering into her ear. R 138. Petitioner was 

Upon her return she observed Petitioner touching A- 
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prompt ly  f i r e d .  R 1 3 8 .  -told A-B-to t e  1 h e r  

m o t h e r  a b o u t  t h e  i n c i d e n t .  R 1 3 9 .  On A u g u s t  1 8 ,  1 9 8 6 ,  M- 

w e n t  down t o  t h e  H-trailer and s p o k e  t o  -- 
a b o u t  t h e  i n c i d e n t .  R 1 3 9 ,  140 .  

n/ll) H-testified t h a t  s h e  r e s i d e s  a t  t h e  - 
- H o l l y w o o d ,  F l o r i d a  

w i t h  h e r  t w o  d a u g h t e r s ,  A- and m B -  R 119.  On A u g u s t  

1 5 ,  1 9 8 5 ,  - m e e m e d  u p s e t .  R 1 2 0 .  S h e  t o l d  h e r  m o t h e r  

t h a t  when s h e  s a t  o n  P e t i t i o n e r ' s  l a p  h e  poked s o m e t h i n g  a g a i n s t  

h e r .  R 120 .  h4i-s. H-asked A-and R w i f  P e t i t i o n e r  

e v e r  t o u c h e d  them. R 121 .  They b o t h  in fo rmed  h e r  t h a t  h e  had .  R 

121- 122. 

D e t e c t i v e  B a e r g a  t e s t i f i e d  t h a t  o n  Augus t  1 8 ,  1985  h e  was 

summoned t o  t h e  s e x u a l  a s s a u l t  t r e a t m e n t  c e n t e r .  R 1 5 9- 1 6 0 .  

D e t e c t i v e  B a e r g a  s p o k e  t o  b o t h  p.ll) and -t t h e  police 

s t a t i o n  a b o u t  t h e  i n c i d e n t .  R 1 6 1 - 1 6 2 .  R W  t o l d  t h e  o f f i c e r  

t h a t  P e t i t i o n e r  p e n e t r a t e d  h e r  v a g i n a  w i t h  h i s  f i n g e r .  R 

162-163. A- -told t h e  off icer  t h a t  P e t i t i o n e r  p e n e t r a t e d  

h e r  v a g i n a  w i t h  h i s  f i n g e r .  R 163 .  
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SUMMARY OF ARGUMENT 

T h e  t r i a l  c o u r t  r e v o k e d  P e t i t i o n e r ' s  p r o b a t i o n .  A s  scored 

u n d e r  t h e  F 1 a . R . C r i m . P .  3 .701 s e n t e n c i n g  g u i d e l i n e s ,  P e t i t i o n e r ' s  

g u i d e l i n e s  s e n t e n c e  r a n g e  was i n  t h e  t w e l v e  ( 1 2 )  t o  t h i r t y  ( 3 0 )  

months  impr i sonmen t  r a n g e .  T h i s  g u i d e l i n e s  r a n g e  was a r r i v e d  a t  

t h r o u g h  a o n e  (1) c e l l  u p w a r d  s c o r i n g  a l lowed  f o r  v i o l a t i n g  

p r o b a t i o n .  R u l e  3 . 7 0 1 ( d )  ( 1 4 )  . Howeve r  t h e  t r i a l  c o u r t  f u r t h e r  

d e p a r t e d  from P e t i t i o n e r ' s  q u i d e l i n e s  r a n g e  and  s e n t e n c e d  him t o  

t e n  ( 1 0 )  and  1 / 2  y e a r s  i n  p r i s o n .  T h e  t r i a l  j u d g e  d e l i n e a t e d  

f o u r  ( 4 )  separate r e a s o n s  f o r  d e p a r t u r e .  

T h e  F o u r t h  D i s t r i c t  f o u n d  t h a t  t w o  of t h e  f o u r  r e a s o n s  

s p e c i f i e d  by  t h e  t r i a l  c o u r t  were v a l i d .  P e t i t i o n e r  c o n t e n d s  t h a t  

n e i t h e r  of t h e  two r e a s o n s  f o u n d  b y  t h e  d i s t r i c t  court  i n  i t s  

o p i n i o n  t o  b e  a c c e p t a b l e  r e a s o n s  f o r  d e p a r t u r e  i s  " c l e a r  a n d  

conv inc ing . ' '  The t w o  g r o u n d s  found  t o  be v a l i d  a r e  u n t e n a b l e  a n d  

u n s u p p o r t e d  b y  t h e  record.  T h e s e  r e a s o n s  a r e  l e g a l l y  i n s u f -  

f i c i e n t  and  n o t  e s t a b l i s h e d  beyond a r e a s o n a b l e  d o u b t .  Hence,  t h e  

t r i a l  c o u r t  e r r e d  i n  d e p a r t i n g  from P e t i t i o n e r ' s  g u i d e l i n e s  

r a n g e .  The F o u r t h  D i s t r i c t  e r r e d  i n  u p h o l d i n g  t w o  of t h e  f o u r  

g r o u n d s  fo r  d e p a r t u r e .  P e t i t i o n e r ' s  d e p a r t u r e  s e n t e n c e  s h o u l d  b e  

v a c a t e d  a n d  t h i s  c a u s e  r e m a n d e d  f o r  i m p o s i t i o n  of a s e n t e n c e  

w i t h i n  P e t i t i o n e r ' s  g u i d e l i n e s  r a n g e .  
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ARGUMENT 

THE T R I A L  COURT ERRED I N  D E P A R T I N G  FROM THE 
PRESUMPTIVE GUIDELINES SENTENCE AND IMPOSING AN 
EXCESSIVE ILLEGAL SENTENCE UPON PETITIONER 

I n  a n y  s e n t e n c i n g  g u i d e l i n e s  appeal  i t  i s  i m p o r t a n t  t o  

r e i t e r a t e  t h e  f u n d a m e n t a l  p r i n c i p l e s  embodied i n  t h e  R u l e  3.701 

s e n t e n c i n g  g u i d e l i n e s  which are: 

S e n t e n c i n g  g u i d e l i n e s  a re  i n t e n d e d  t o  e l i m i n a t e  
u n w a r r a n t e d  v a r i a t i o n s  i n  t h e  s e n t e n c i n g  
p roces s  b y  r e d u c i n g  t h e  s u b j e c t i v i t y  i n  
i n t e r p r e t i n g  s p e c i f i c  o f f e n s e s  -- a n d  of-  
f e n d e r  -- r e l a t e d  c r i t e r i a  a n d  i n  d e f i n i n g  
t h e i r  r e l a t i v e  i m p o r t a n c e  i n  t h e  s e n t e n c i n g  
d e c i s i o n .  

T h e  e l i m i n a t i o n  of s u b j e c t i v e  v a r i a t i o n s  i n  t h e  s e n t e n c i n g  

process which h a s  h e r e t o f o r e  e x i s t e d  g e o g r a p h i c a l l y  -- and i n d e e d  

from j u d g e- t o- j u d g e  -- t h r o u g h o u t  t h e  s t a t e  is i ts  g o a l .  

A d e p a r t u r e  from t h e  p r e s u m p t i v e  g u i d e l i n e s  s e n t e n c i n g  r a n g e  

s h o u l d  b e  a v o i d e d  u n l e s s  t h e r e  are c lear  and  c o n v i n c i n g  r e a s o n s  

t o  w a r r a n t  a g g r a v a t i n g  o r  m i t i g a t i n g  a s e n t e n c e .  R u l e  3 . 7 0 1 -  

( d )  (11). T h i s  r u l e  s e e k s  t o  d i s c o u r a g e  u n w a r r a n t e d  d e p a r t u r e s  

from t h e  s e n t e n c i n g  g u i d e l i n e s .  A l b r i t t o n  v .  S t a t e ,  476 So.2d 

1 5 8  ( F l a .  1 9 8 5 ) ;  S c u r r y  v .  S t a t e ,  489 So.2d 25 ( F l a .  1 9 8 6 ) .  

D e p a r t u r e s  from t h e  p r e s u m p t i v e  g u i d e l i n e s  s e n t e n c e  r a n g e  

are d i s c o u r a g e d ,  t o  b e  u t i l i z e d  o n l y  i n  l i m i t e d  c i r c u m s t a n c e s .  

T h i s  C o u r t  i n  S t a t e  v.  M i s c h l e r ,  488 So.2d 523 ,  525,  ( F l a .  1 9 8 6 )  

h e l d  " t h e  ' c l e a r  a n d  c o n v i n c i n g  r e a s o n s '  r e q u i r e d  by  t h e  s en-  

t e n c i n g  s t a t u t e  must  b e  ' c r e d i b l e '  and p r o v e n  beyond a r e a s o n a b l e  

d o u b t .  T h e  r e a s o n s  t h e m s e l v e s  m u s t  be of s u c h  w e i g h t  a s  t o  
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p r o d u c e  i n  t h e  mind  of t h e  j u d g e  a f i r m  b e l i e f  o r  c o n v i c t i o n ,  

w i t h o u t  h e s i t a n c y ,  t h a t  d e p a r t u r e  is w a r r a n t e d . "  A l s o  i n  S t a t e  

v. M i s c h l e r ,  s u p r a ,  t h i s  C o u r t  e x p l a i n e d :  

A r e a s o n  w h i c h  is p r o h i b i t e d  by  t h e  g u i d e l i n e s  
t h e m s e l v e s  c a n  n e v e r  b e  u s e d  t o  j u s t i f y  
d e p a r t u r e .  S a n t i a g o  v .  S t a t e ,  478  So .2d  47  
( F l a .  1 9 8 5 ) .  Fac to r s  a l r e a d y  t a k e n  i n t o  
a c c o u n t  i n  c a l c u l a t i n g  t h e  q u i d e l i n e s  score c a n  
n e v e r  s u p p o r t  d e p a r t u r e .  H e n d r i x  v. S t a t e ,  475 
S o . 2 d  1 2 1 8  ( F l a .  1 9 8 5 ) .  A c o u r t  c a n n o t  u s e  a n  
i n h e r e n t  component of t h e  crime i n  q u e s t i o n  t o  
j u s t i f y  d e p a r t u r e .  S t e i n e r  v . S t a t e ,  469 So.2d 
1 7 9 ,  1 8 1  ( F l a .  3d DCA 1 9 8 5 ) .  I f  a n y  of t h e  
r e a s o n s  g i v e n  b y  t h e  t r i a l  c o u r t  t o  j u s t i f y  
d e p a r t u r e  f a l l  i n t o  a n y  of t h e  t h r e e  a b o v e -  
m e n t i o n e d  c a t e g o r i e s ,  a n  a p p e l l a t e  c o u r t  i s  
o b l i g a t e d  t o  f i n d  t h a t  d e p a r t u r e  is improper. 

I d .  a t  525. 
_. 

I n  Keys v. S t a t e ,  500 So.2d 1 3 4 ,  1 3 5  ( F l a .  1 9 8 6 ) ,  t h i s  C o u r t  

f u r t h e r  h e l d :  "Even i f  t h e  ' r e a s o n '  is  o n e  which  i n  t h e  abs t rac t  

may b e  app rop r i a t e  f o r  d e p a r t u r e ,  t h e  f a c t s  of t h e  p a r t i c u l a r  

case must  e s t a b l i s h  t h e  r e a s o n  beyond a r e a s o n a b l e  d o u b t . "  T h e s e  

r e q u i r e m e n t s  p l ace  a h e a v y  b u r d e n  o n  t h e  p a r t y  a d v o c a t i n g  a 

d e p a r t u r e  b o t h  from a p e r s u a s i v e  and e v i d e n t i a r y  s t a n d p o i n t .  The 

j u d i c i a l  o v e r l a y  of t h e  s t a t u t o r y  r e q u i r e m e n t s  h a v e  e v i d e n c e d  a n  

i n t e n t  t o  e n s u r e  t h e  v a s t  major i ty  of s e n t e n c e s  s t a y  w i t h i n  t h e  

p r e s u m p t i v e  bounds  set  by t h e  g u i d e l i n e s  r a n g e s .  

A t  b a r ,  P e t i t i o n e r  was s c o r e d  u n d e r  t h e  s e n t e n c i n g  g u i d e-  

l i n e s  p u r s u a n t  t o  R u l e  3 . 7 0 1  ( S R ,  A p p e n d i x  2 ) .  P e t i t i o n e r ' s  

p r e s u m p t i v e  g u i d e l i n e s  s e n t e n c e  r a n g e  was " a n y  n o n- s t a t e  p r i s o n  

s a n c t i o n  or community c o n t r o l . "  R u l e  3 . 7 0 1 ( d )  ( 1 4 )  d e a l s  spec i -  

f i c a l l y  w i t h  a s e n t e n c e  imposed a f t e r  r e v o c a t i o n  of p r o b a t i o n .  
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S a i d  r u l e  p r o v i d e s  t h a t  " t h e  s e n t e n c e  imposed a f t e r  r e v o c a t i o n  of 

p r o b a t i o n  may b e  i n c l u d e d  w i t h i n  t h e  o r i g i n a l  c e l l  ( g u i d e l i n e s  

r a n g e )  o r  may b e  i n c r e a s e d  t o  t h e  n e x t  h i g h e r  c e l l  ( g u i d e l i n e s  

r a n g e )  w i t h o u t  r e q u i r i n g  a r e a s o n  f o r  d e p a r t u r e . "  T h e  t r i a l  

j u d g e  u t i l i z e d  t h i s  r u l e  t o  i n c r e a s e  p e t i t i o n e r ' s  g u i d e l i n e s  

r a n g e  t o  t w e l v e  ( 1 2 )  t o  t h i r t y  ( 3 0 )  months  i n  p r i s o n .  O b v i o u s l y  

p u r s u a n t  t o  R u l e  3 . 7 0 1 ( d ) ( 1 4 )  t h e  t r i a l  c o u r t  had  t h e  a u t h o r i t y  

t o  s e n t e n c e  P e t i t i o n e r  u p  t o  t h i r t y  ( 3 0 )  m o n t h s  i n  p r i s o n .  

However, t h e  t r i a l  j u d g e  f u r t h e r  d e p a r t e d  and  imposed c o n s e c u t i v e  

s e n t e n c e s  t o t a l i n g  t e n  a n d  o n e - h a l f  ( 1 0  1 / 2 )  y e a r s  i n  p r i s o n .  

T h u s ,  t h e  i s s u e  b e f o r e  t h i s  H o n o r a b l e  C o u r t  is w h e t h e r  t h e  t w o  

r e a s o n s  found  by t h e  d i s t r i c t  c o u r t  i n  i t s  o p i n i o n  t o  b e  accep- 

t a b l e  r e a s o n s  for d e p a r t u r e  are "clear and  c o n v i n c i n g . "  A r e v i e w  

of t h e  a p p l i c a b l e  l a w  and  t h e  record i n  t h i s  case i n d i c a t e s  t h a t  

n e i t h e r  r e a s o n  is v a l i d .  

A s  a p r e l i m i n a r y  m a t t e r ,  5 9 2 1 . 0 0 1 ( 6 ) ,  F.S. ( 1 9 8 5 )  a n d  

F1a .R .Cr im.P .  3 . 7 0 1 ( d ) ( l l )  imposes upon t h e  s e n t e n c i n g  c o u r t  t h e  

d u t y  t o  d e t e r m i n e  and  p r o v i d e  w r i t t e n  r e a s o n s  for d e p a r t u r e  from 

t h e  p r e s u m p t i v e  g u i d e l i n e s  s e n t e n c e  r a n g e .  I t  is t h e  f u n c t i o n  of 

t h e  a p p e l l a t e  c o u r t  t o  r e v i e w  t h e s e  g r o u n d s  f o r  d e p a r t u r e  n o t  

f o r m u l a t e  i t s  own b a s i s  f o r  d e p a r t u r e .  T h i s  p o i n t  was e m-  

p h a t i c a l l y  made by t h i s  C o u r t  i n  Casteel v. S t a t e ,  498 So.2d 1 2 4 9  

( F l a .  1 9 8 6 )  w h e r e i n  J u s t i c e  E h r l i c h  w r i t i n g  f o r  t h e  m a j o r i t y  

s t a t e d :  

An a p p e l l a t e  c o u r t  m u s t  l o o k  o n l y  t o  t h e  
r e a s o n s  fo r  d e p a r t u r e  e n u m e r a t e d  by t h e  t r i a l  
c o u r t  and  mus t  n o t  succumb t o  t h e  t e m p t a t i o n  t o  
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I d .  - 

f o r m u l a t e  i t s  own r e a s o n s  t o  j u s t i f y  t h e  
d e p a r t u r e  s e n t e n c e .  A l t h o u g h  a r e v i e w  of t h e  
r e c o r d  may r e v e a l  c l ea r  and c o n v i n c i n g  r e a s o n s  
fo r  d e p a r t u r e  which  were n o t  e x p r e s s l y  ci ted by 
t h e  t r i a l  c o u r t ,  s u c h  r e a s o n s  s h o u l d  n o t  b e  
c o n s i d e r e d .  

a t  1252 .  

I n  C a s t e e l  v .  S t a t e ,  s u p r a ,  t h i s  C o u r t  d i s a p p r o v e d  t h e  

a p p e l l a t e  c o u r t ' s  u s e  of a g r o u n d  f o r  d e p a r t u r e  ( H e i n o u s ,  

r e p u g n a n t  manner  of commiss ion )  e v e n  i f  f o u n d  t o  be a c l e a r  a n d  

c o n v i n c i n g  r e a s o n  w h e r e  " t h e  t r i a l  j u d g e  d i d  n o t  e x p r e s s l y  r e l y  

o n  t h i s  f a c t o r  a s  a r e a s o n  f o r  d e p a r t u r e . "  I d .  a t  1 2 5 2 .  - 
U n f o r t u n a t e l y  a t  b a r ,  t h e  F o u r t h  D i s t r i c t  d i d  s u c c u m b  t o  t h e  

t e m p t a t i o n  t o  f o r m u l a t e  i t s  own r e a s o n s  t o  j u s t i f y  t w o  of t h e  

f o u r  g r o u n d s  fo r  d e p a r t u r e .  

T h e  t r i a l  j u d g e  c i t e d  f o u r  ( 4 )  separa te  r e a s o n s  fo r  depar- 

t u r e  ( S e e  A p p e n d i x  3). T h e  f i r s t  r e a s o n  l i s t e d  b y  t h e  t r i a l  

c o u r t  f o r  d e p a r t u r e  was a s  follows: 

1. T h a t  s u b s t a n t i a l  p s y c h o l o g i c a l  a n d  emo- 
t i o n a l  t r a u m a  h a s  b e e n  c a u s e d  t o  t h e  v i c t i m  as 
r e s u l t  of t h e  D e f e n d a n t ' s  a c t s  which  h a v e  l e d  
t o  t h i s  v i o l a t i o n  of p r o b a t i o n ,  t h e  m a g n i t u d e  
of w h i c h  may o n l y  be f u l l y  r e a l i z e d  a t  a s t a g e  
much l a t e r  i n  h e r  l i f e .  [ e m p h a s i s  added ]  

T h i s  i s  a n  i n v a l i d  r e a s o n  fo r  d e p a r t u r e .  The b a s i s  fo r  t h e  

p r o b a t i o n  r e v o c a t i o n  was t h e  f i n d i n g  b y  t h e  t r i a l  j u d g e  t h a t  

P e t i t i o n e r  committed t h e  ac ts  of s e x u a l  b a t t e r y  upon t w o  p e r s o n s  

u n d e r  t h e  age of e l e v e n  (11). I n  L e r m a  v.  S t a t e ,  497 So.2d 736 ,  

7 3 9  ( F l a .  1 9 8 6 ) ,  t h i s  C o u r t  r e j e c t e d  p s y c h o l o g i c a l  t r a u m a  t o  t h e  
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v i c t i m  a s  a r e a s o n  f o r  d e p a r t u r e  " b e c a u s e  n e a r l y  a l l  s e x u a l  

b a t t e r y  cases i n f l i c t  e m o t i o n a l  h a r d s h i p  o n  t h e  v i c t i m . "  - See 

a l so  Keys v.  S t a t e ,  s u p r a .  

I n  S t a t e  v .  Rousseau ,  509 So.2d 281  ( F l a .  1 9 8 7 ) ,  t h i s  C o u r t  

r e v i s i t e d  t h e  c o n c e p t  of p s y c h o l o g i c a l  t r a u m a  t o  t h e  v i c t i m  as a 

b a s i s  f o r  d e p a r t u r e .  T h i s  C o u r t  h e l d  " t h a t  t h e  t ype  o f  p s y-  

c h o l o g i c a l  t r a u m a  t o  a v i c t i m  t h a t  u s u a l l y  and  o r d i n a r i l y  r e s u l t s  

from b e i n g  a v i c t i m  of t h e  c h a r g e d  crime is i n h e r e n t  i n  t h e  crime 

a n d  may n o t  b e  u s e d  t o  j u s t i f y  d e p a r t u r e . "  - I d .  a t  284. A l s o  

p s y c h o l o g i c a l  t r a u m a  "may c o n s t i t u t e  a c l e a r  a n d  c o n v i n c i n g  

r e a s o n  fo r  departure when t h e  v i c t i m  h a s  a d i s c e r n i b l e  p h y s i c a l  

m a n i f e s t a t i o n  r e s u l t i n g  from t h e  p s y c h o l o g i c a l  t r auma ."  Id. a t  

284.  T h i s  C o u r t  c o n c l u d e d :  

When t h e  v i c t i m ' s  t r a u m a  r e s u l t s  from e x t r a -  
o r d i n a r y  c i r c u m s t a n c e s  c l e a r l y  n o t  i n h e r e n t  i n  
t h e  crime c h a r g e d  o r  when t h e  v i c t i m  h a s  a 
d i s c e r n i b l e  p h y s i c a l  m a n i f e s t a t i o n  r e s u l t i n g  
from t h e  t r a u m a ,  it may c o n s t i t u t e  a c lear  and 
c o n v i n c i n g  r e a s o n  f o r  d e p a r t u r e .  W e  p o i n t  o u t ,  
h o w e v e r ,  t h a t  a lmos t  a l l  v i c t i m s  of a crime 
w i l l  f e e l  some t y p e  of t r a u m a :  t h i s  t y p e  of 
t r a u m a  w h i c h  u s u a l l y  a n d  o r d i n a r i l y  r e s u l t s  
from b e i n g  a v i c t i m  o f  a crime is  i n h e r e n t  i n  
t h e  crime a n d  may n o t  b e  u s e d  t o  j u s t i f y  
d e p a r t u r e .  

I d .  a t  284.  - 
S u b  j u d i c e ,  t h e  p s y c h o l o g i c a l  t r a u m a  t o  t h e  v i c t i m s  was n o t  

a c l e a r  a n d  c o n v i n c i n g  r e a s o n  f o r  d e p a r t u r e  b e c a u s e  it was t h e  

type of t r a u m a  i n h e r e n t  i n  b e i n g  t h e  v i c t i m  of a s e x u a l  b a t t e r y .  

And j u s t  a s  i m p o r t a n t l y ,  t h e r e  was no  f a c t u a l  b a s i s  e s t a b l i s h e d  

beyond a r e a s o n a b l e  d o u b t  i n  t h e  record t o  s u p p o r t  t h i s  g r o u n d  
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f o r  d e p a r t u r e .  T h e  t r i a l  j u d g e  m e r e l y  s p e c u l a t e d  t h a t  p o s s i b l e  

p s y c h o l o g i c a l  t r a u m a  may be  s u f f e r e d  b y  t h e  v i c t i m s  i n  t h e  

f u t u r e .  T h i s  c l e a r l y  does n o t  meet t h e  c l e a r  a n d  c o n v i n c i n g  

t e s t .  See C r o s b y  v .  S t a t e ,  1 2  F.L.W. 248 ( F l a .  5 t h  DCA J a n .  2 1  

1 9 8 8 )  ( " P s y c h o l o g i c a l  trauma n o t  a v a l i d  g round  fo r  d e p a r t u r e  i n  

t h i s  case b e c a u s e  s u c h  t r a u m a  is i n h e r e n t  i n  b o t h  cr imes,  a n d  

t h e r e  was n o  record e v i d e n c e  t h a t  t h e  v i c t i m s  s u f f e r e d  f rom a 

d i s c e r n i b l e  p h y s i c a l  m a n i f e s t a t i o n  r e s u l t i n g  f r o m  t h e  t r a u m a .  

S t a t e  v .  R o u s s e a u ,  5 0 9  So.2d 201  ( F l a .  1 9 8 7 ) . " )  T h e r e f o r e  t h i s  

g r o u n d  f o r  d e p a r t u r e  a s  a r t i c u l a t e d  b y  t h e  t r i a l  j u d g e  i s  

i n v a l i d .  

T h e  F o u r t h  D i s t r i c t  i n  i t s  o p i n i o n  s u b  j u d i c e  s t a t e d  t h e  

f o l l o w i n g  i n  r e f e r e n c e  t o  t h i s  g r o u n d  fo r  d e p a r t u r e :  

W e  c o n c l u d e  t h a t  t h e  f i r s t  r e a s o n  ( p s y c h o -  
l o g i c a l  a n d  e m o t i o n a l  t r a u m a  of t h e  s e x u a l  
b a t t e r y  v i c t i m s )  was v a l i d ,  a s  c o n s t i t u t i n g  
c o n s i d e r a t i o n  o f  t h e  c i r c u m s t a n c e s  f o r m i n g  t h e  
b a s i s  f o r  t h e  p r o b a t i o n  r e v o c a t i o n .  See 
I s g e t t e  v .  S t a t e ,  494  So .2d  534 ( F l a .  4 t h  DCA 
1 9 8 6 ) ;  R o d r i q u e z  v .  S t a t e ,  464 So.2d 638  ( F l a .  
3d DCA 1 9 8 5 ) . L  

T h e  t r i a l  c o u r t ' s  f i r s t  a r t i c u l a t e d  b a s i s  f o r  d e p a r t u r e  c a n  

n o t  b e  f a i r l y  c h a r a c t e r i z e d  a s  a " c i r c u m s t a n c e  f o r m i n g  t h e  bas i s  

f o r  t h e  p r o b a t i o n  r e v o c a t i o n . "  T h e  t r i a l  j u d g e  e x p r e s s l y  

a r t i c u l a t e d  t h i s  g r o u n d  as " p s y c h o l o g i c a l  t r auma"  t o  t h e  v i c t i m s .  

I t  is r e a d i l y  a p p a r e n t  t h a t  t h e  F o u r t h  Dis t r ic t  succumbed " t o  t h e  

T h e  C o u r t s  i n  I s g e t t e  and R o d r i g u e z  c o n c l u d e d  t h a t  t h e  t r i a l  
c o u r t  c o u l d  p r o p e r l y  depa r t  from t h e  g u i d e l i n e s  b a s e d  on  t h e  
v i o l e n c e  u sed  by t h e  d e f e n d a n t s  i n  c o m m i t t i n g  t h e  o f f e n s e s  
which  formed t h e  ba s i s  f o r  t h e  r e v o c a t i o n  of p r o b a t i o n .  
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t e m p t a t i o n  t o  f o r m u l a t e  i t s  own r e a s o n s  t o  j u s t i f y  t h e  d e p a r t u r e  

s e n t e n c e . "  Cas tee l  v .  S t a t e ,  s u p r a  a t  1252 .  T h i s  is s t r i c t l y  

p r o h i b i t e d .  H e n c e  o n  t h e  a u t h o r i t y  o f  C a s t e e l ,  t h e  F o u r t h  

D i s t r i c t  e r r e d  i n  u p h o l d i n g  t h i s  f i r s t  g r o u n d  f o r  d e p a r t u r e  

t h r o u g h  a r e c h a r a c t e r i z a t i o n  n o t  e x p r e s s l y  c i t e d  b y  t h e  t r i a l  

c o u r t .  

W h i l e  t h i s  C o u r t  n e e d  n o t  r e a c h  t h e  i s s u e ,  t h e  u n a u t h o r i z e d  

g r o u n d  fo r  d e p a r t u r e  i .e .  " c i r c u m s t a n c e s  f o r m i n g  t h e  b a s i s  f o r  

t h e  p r o b a t i o n  r e v o c a t i o n "  c a n  n o t  i n  a n y  e v e n t  s u p p o r t  d e p a r t u r e  

i n  t h e  i n s t a n t  case. 

T h i s  C o u r t  r e c e n t l y  h e l d  i n  S t a t e  v .  P e n t a u d e ,  500  So.2d 

5 2 6 ,  5 2 8  ( F l a .  1 9 8 7 )  t h a t  s u c h  factors  as  " t h e  c h a r a c t e r  o f  t h e  

v i o l a t i o n ,  t h e  number of c o n d i t i o n s  v i o l a t e d ,  t h e  number of times 

[ t h e  d e f e n d a n t ]  h a s  b e e n  placed on  p r o b a t i o n ,  [ and ]  t h e  l e n g t h  of 

t i m e  h e  h a s  b e e n  o n  p r o b a t i o n  b e f o r e  v i o l a t i n g  t h e  terms a n d  

c o n d i t i o n s "  may comprise proper g r o u n d s  for  more t h a n  a 1- cell  

d e p a r t u r e .  However these g r o u n d s  mus t  comport w i t h  t h e  r e m a i n i n g  

g u i d e l i n e s  p r o v i s i o n s .  

A p p e l l a n t  was n e v e r  c o n v i c t e d  of t h e  o f f e n s e  for  which  h i s  

p r o b a t i o n  was v i o l a t e d .  R u l e  3 . 7 0 1 ( d ) ( l l )  e x p r e s s l y  p r o h i b i t s  

d e p a r t u r e s  b a s e d  on  " o f f e n s e s  fo r  which  t h e  o f f e n d e r  h a s  n o t  been  

c o n v i c t e d . "  D i r e c t l y  a p p l y i n g  t h i s  p r o h i b i t i o n ,  t h e  c o u r t s  h a v e  

r e p e a t e d l y  h e l d  i n v a l i d  a s e n t e n c i n g  d e p a r t u r e  g r e a t e r  t h a n  

1 - c e l l  t h a t  was b a s e d  o n  t h e  d e f e n d a n t  h a v i n g  v i o l a t e d  h i s  

p r o b a t i o n  b y  t h e  commiss ion  o f  a s u b s t a n t i v e  o f f e n s e ,  where t h a t  
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o f f e n s e  h a d  n o t  r e s u l t e d  i n  a c o n v i c t i o n .  See F i s h e r  v .  S ta te ,  

4 8 9  S o . 2 d  8 5 7 ,  858 ( F l a .  1st DCA 1 9 8 6 ) ,  Mack v.  S t a t e ,  489 So.2d 

2 0 5 ,  206  ( F l a .  2d DCA 1 9 8 6 ) .  A t  t h e  t i m e  of s e n t e n c i n g  i n  t h e  

p r e s e n t  case P e t i t i o n e r  h a d  m e r e l y  b e e n  a r r e s t e d ,  b u t  n o t  

c o n v i c t e d ,  of a n o t h e r  o f f e n s e .  I n  a c c o r d a n c e  w i t h  R u l e  3 . 7 0 1 ( d ) -  

(11) a d e p a r t u r e  from t h e  r ecommended  g u i d e l i n e s  s e n t e n c e  t h u s  

may n o t  b e  p r e d i c a t e d  upon c o n d u c t  n o t  r e s u l t i n g  i n  a c o n v i c t i o n .  

See T u t h i l l  v .  S t a t e ,  1 2  F.L.W. 2 2 5 0  ( F l a .  3d DCA S e p t .  1 5 ,  

1 9 8 7 ) .  - C . f .  C a h i l l  v .  S t a t e ,  5 0 5  S o . 2 d  1 1 1 3  ( F l a .  2d DCA 1 9 8 7 )  

( w h e r e  d e f e n d a n t  is c o n v i c t e d  o f  s e c o n d  crime w h i l e  on  p r o b a t i o n ,  

a n d  s e c o n d  crime is of same type as  f i r s t  crime for  which  h e  w a s  

p u t  o n  p r o b a t i o n ,  t r i a l  c o u r t  may d e p a r t  f rom g u i d e l i n e s ) ;  G i s -  

s e n d a n e r  v .  S t a t e ,  5 0 4  So.2d 474  ( F l a .  1st DCA 1 9 8 7 )  ( w h e r e  

d e f e n d a n t  who p l e d  n o l o  c o n t e n d e r e  t o  o f f e n s e  which was same k i n d  

of o f f e n s e  f o r  w h i c h  d e f e n d a n t  h a d  b e e n  p laced  o n  c o m m u n i t y  

c o n t r o l ,  t r i a l  c o u r t ' s  d e p a r t u r e  from t h e  g u i d e l i n e s  is  j u s t i -  

f i e d ) .  Thus ,  i n  t h e  a b s e n c e  of a c o n v i c t i o n  t o  s u p p o r t  d e p a r t u r e  

from t h e  g u i d e l i n e s  e v e n  t h i s  u n a r t i c u l a t e d  b a s i s  fo r  d e p a r t u r e  

c a n  n o t  j u s t i f y  t h e  d e p a r t u r e .  T h i s  c o n c l u s i o n  i s  f u l l y  c o n-  

s i s t e n t  w i t h  S t a t e  v .  P e n t a u d e ,  s u p r a ,  where o n e  o f  t h e  r e a s o n s  

j u s t i f y i n g  t h e  a u t h o r i z e d  d e p a r t u r e  s e n t e n c e  was t h a t  P e n t a u d e  

h a d  b e e n  " c o n v i c t e d  of a s u b s t a n t i v e  crime d u r i n g  t h e  pro-  

b a t i o n a r y  per iod."  ( e m p h a s i s  a d d e d ) .  
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T h e  t r i a l  j u d g e ' s  s e c o n d  a r t i c u l a t e d  r e a s o n  fo r  d e p a r t u r e  

was as  f o l l o w s :  

T h e  D e f e n d a n t  w a s  o n  p r o b a t i o n  f o r  less t h a n  
e i g h t  months  b e f o r e  h e  committed ac t s  fo r  which  
h e  i s  i n  v i o l a t i o n  l e a d i n g  t h i s  C o u r t  t o  
c o n c l u d e  h e  is n o t  s u i t a b l e  f o r  r e h a b i l i t a t i o n .  
( e m p h a s i s  s u p p l i e d ) .  

The e n t i r e  t h r u s t  of t h i s  g r o u n d  for  d e p a r t u r e  is t h a t  P e t i t i o n e r  

i s  n o t  a m e n a b l e  t o  r e h a b i l i t a t i o n .  T h i s  C o u r t  h a s  h e l d  t h a t  

f a i l u r e  a t  p r e v i o u s  a t t e m p t s  a t  r e h a b i l i t a t i o n  i s  n o t  a v a l i d  

r e a s o n  f o r  d e p a r t u r e .  Sco t t  v .  S t a t e ,  508 So.2d 335,  337 ( F l a .  

1 9 8 7 ) .  S e e  a l so  Bake r  V .  S ta te ,  1 3  F.L.W. 1 2 1  ( F l a .  2d DCA Dec. 

1 9 8 7 ) ;  W i l s o n  v .  S t a t e ,  490  S o . 2 d  1360 ,  1 3 6 1  ( F l a .  5 t h  DCA 

1 9 8 6 ) .  W i t h  t h e  a d v e n t  of t h e  s e n t e n c i n g  g u i d e l i n e s  t h e  p r i m a r y  

p u r p o s e  of s e n t e n c i n g  is t o  p u n i s h  t h e  o f f e n d e r .  R e h a b i l i t a t i o n  

h a s  now a s s u m e d  a s u b o r d i n a t e  r o l e .  T h e r e f o r e  t h i s  g r o u n d  for  

d e p a r t u r e  is i n v a l i d .  

T h e  F o u r t h  D i s t r i c t  i n  i t s  o p i n i o n  s u b  j u d i c e  s t a t e s  t h e  

f o l l o w i n g  i n  r e f e r e n c e  t o  t h i s  g r o u n d  fo r  d e p a r t u r e :  

The s e c o n d  r e a s o n  ( commiss ion  o f  crimes w i t h i n  
e i g h t  m o n t h s  of b e i n g  p laced  o n  t w o  y e a r s  
p r o b a t i o n )  is a l so  v a l i d .  - See S p i v e y  v .  S ta te ,  
481  So.2d 1 0 0  ( F l a .  3d DCA 1 9 8 6 ) .  

P e t i t i o n e r  asserts t h a t  o n c e  a g a i n  t h e  F o u r t h  D i s t r i c t  h a s  

r e c h a r a c t e r i z e d  t h e  t r i a l  cou r t ' s  e x p r e s s e d  g round  f o r  d e p a r t u r e .  

T h e  F o u r t h  D i s t r i c t  r e f e r s  t o  t h e  " t i m i n g "  of v i o l a t i o n  a s  a 

ba s i s  t o  d e p a r t .  However t h e  t r i a l  j u d g e  f o c u s e d  o n  P e t i t i o n e r ' s  

- 1 7  - 



r e h a b i l i t a t i o n  p o t e n t i a l  - n o t  t h e  " t i m i n g "  of t h e  p r o b a t i o n  

v i o l a t i o n .  T h e r e f o r e  t h e  d e p a r t u r e  c a n  n o t  b e  j u s t i f i e d  o n  t h e  

bas i s  o f  t h e  " t i m i n g "  of t h e  p r o b a t i o n  v i o l a t i o n .  

Even i f  t h i s  precise g round  for  d e p a r t u r e  was a r t i c u l a t e d  by 

t h e  t r i a l  j u d g e  ( b u t  -- s ee ,  s u p r a ) ,  t h e  e i g h t  ( 8 )  mon ths  s e r v e d  

b e f o r e  t h e  v i o l a t i o n  o c c u r r e d  i s  n o t  a c l e a r  a n d  c o n v i n c i n g  

r e a s o n  f o r  d e p a r t u r e .  T h e  " t i m i n g "  o r  " t empora l "  b a s i s  f o r  

d e p a r t u r e  h a s  b e e n  u p h e l d  by appel la te  c o u r t s  a s  a v a l i d  r e a s o n  

f o r  d e p a r t u r e  i n  t h e  p a s t .  However  t h i s  C o u r t  h a s  r e c e n t l y  

d i s a p p r o v e d  t h i s  g r o u n d  f o r  d e p a r t u r e .  I n  S t a t e  v .  Rousseau ,  509 

S o . 2 d  2 8 1  ( F l a .  1 9 8 7 ) ,  t h e  d e f e n d a n t  p l e d  g u i l t y  t o  three ( 3 )  

b u r g l a r i e s .  One o f  t h e  g r o u n d s  f o r  d e p a r t u r e  was t h a t  t h e  

d e f e n d a n t  commi t t ed  t h e  b u r g l a r i e s  s c o r e d  a s  t h e  primary o f f e n s e  . 
i n  a th ree- week  p e r i o d .  T h i s  C o u r t  d i s a p p r o v e d  of t h i s  g r o u n d  fo r  

d e p a r t u r e  as  f o l l o w s :  

T h e  f i r s t  o f  t h e s e  r e a s o n s  i s  t h a t  R o u s s e a u  
c o m m i t t e d  t h r e e  b u r g l a r i e s  i n  a t h r e e  week 
p e r i o d .  The d i s t r i c t  court e v i d e n t l y  viewed t h e  
" temporal  c i r c u m s t a n c e s "  o f  t h e s e  cr imes t o  
j u s t i f y  d e p a r t u r e .  W e  d i s a g r e e  w i t h  t h i s  
c o n c l u s i o n .  Each of these  th ree  b u r g l a r i e s  was 
s c o r e d  a s  a p r i m a r y  o f f e n s e  i n  d e t e r m i n i n g  
R o u s s e a u ' s  g u i d e l i n e s  s e n t e n c e .  The  r e c o r d  
r e v e a l s  n o  a d d i t i o n a l  f a c t s  c o n c e r n i n g  t h e  
t i m i n g  o f  these  o f f e n s e s  which  were n o t  a l r e a d y  
fac tored  i n t o  t h e  g u i d e l i n e s  s c o r e s h e e t .  
T h e r e f o r e ,  t h i s  r e a s o n  c a n n o t  j u s t i f y  de-  
p a r t u r e .  

Id .  a t  283. - 
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A t  b a r ,  A p p e l l a n t ' s  p r i m a r y  o f f e n s e  ( b u r g l a r y )  f o r  which h e  

was o r i g i n a l l y  placed on p r o b a t i o n  was s c o r e d .  And t h e  p r o b a t i o n  

v i o l a t i o n  was a l so  scored p u r s u a n t  t o  R u l e  3 . 7 0 1 ( d ) ( 1 4 )  ( o n e  c e l l  

d e p a r t u r e  f o r  v i o l a t i o n  of p r o b a t i o n )  i n  d e t e r m i n i n g  P e t i t i o n e r ' s  

g u i d e l i n e  s e n t e n c e  r a n g e .  The record r e v e a l s  no  a d d i t i o n a l  f ac t s  

c o n c e r n i n g  t h e  t i m i n g  of t h e s e  o f f e n s e s  w h i c h  were n o t  a l r e a d y  

f a c t o r e d  i n t o  t h e  g u i d e l i n e s  s c o r e s h e e t .  The  d e f e n d a n t  i n  

Rousseau  committed e a c h  o f  t h e  th ree  b u r g l a r i e s  w i t h i n  a week. I n  

c o n t r a s t  t h e r e  is a c o n s i d e r a b l e  p e r i o d  o f  t i m e  be tween  P e t i -  

t i o n e r ' s  c o m m i s s i o n  of t h e  o r i g i n a l  b u r g l a r y  ( J u l y  3 0 ,  1 9 8 4 )  

b e i n g  p l a c e d  o n  p r o b a t i o n  ( D e c e m b e r  1 9 ,  1 9 8 4 )  a n d  e n g a g i n g  i n  

c o n d u c t  u l t i m a t e l y  fo rming  t h e  b a s i s  o f  t h e  p r o b a t i o n  v i o l a t i o n  

( J u l y  29,  1985,  August  1 5 ,  1 9 8 5 ) .  

The  F o u r t h  D i s t r i c t  c i t i n g  S p i v e y  v .  S ta te ,  481 So.2d 100  

( F l a .  3d DCA 1 9 8 6 )  h e l d  t h a t  t h e  t r i a l  c o u r t ' s  s e c o n d  r e a s o n  

(commiss ion  o f  crimes w i t h i n  e i g h t  months  o f  b e i n g  p laced  o n  t w o  

y e a r s  p r o b a t i o n ) 3  i s  v a l i d .  However  i n  S p i v e y ,  s u p r a ,  t h e  

v i o l a t i o n  o f  p r o b a t i o n  o c c u r r e d  w i t h i n  o n e  (1)  month o f  b e i n g  

placed on p r o b a t i o n .  T h e r e  is a v a s t  d i s t i n c t i o n  be tween  o n e  (1) 

and e i g h t  ( 8 )  m o n t h s  o n  p r o b a t i o n .  To a l low d e p a r t u r e  i n  t h e  

i n s t a n t  case  w o u l d  s a n c t i o n  an automatic b a s i s  f o r  d e p a r t u r e  i n  

e v e r y  case where a p r o b a t i o n e r  commits t h e  v i o l a t i o n  w i t h i n  e i g h t  

( 8 )  months  o f  b e i n g  p l a c e d  on  p r o b a t i o n .  T h i s  i s  t h e  a n t i t h e s i s  

3 A s  n o t e d  p r e v i o u s l y ,  P e t i t i o n e r  was n o t  c o n v i c t e d  o f  t h e  
s u b s e q u e n t  crimes. Those o f f e n s e s  m e r e l y  formed t h e  b a s i s  o f  
h i s  r e v o c a t i o n  of p r o b a t i o n .  
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of a v a l i d  j u s t i f i c a t i o n  f o r  d e p a r t u r e  from t h e  p r e s u m p t i v e  

g u i d e l i n e s  s e n t e n c e  r a n g e .  - See e.g. H a l l  v .  S ta te ,  13 F.L.W. 28, 

2 9  ( F l a .  J a n .  7 ,  1 9 8 8 )  ( " T h e  repeated n a t u r e  of t h e  b e a t i n g  w a s  

of s u c h  i n t e n s i t y  and o c c u r r e d  for  so l o n g  a p e r i o d  of time a s  t o  

mark t h i s  as  o n e  o f  t h o s e  p a r t i c u l a r l y  a g g r a v a t e d  cases f o r  which 

a d e p a r t u r e  s e n t e n c e  w a s  j u s t i f i e d . " )  

T h e  R e s p o n d e n t - A p p e l l e e  conceded  t h a t  t h e  t h i r d  g r o u n d  for  

d e p a r t u r e  was i n v a l i d .  See R e e  v .  S t a t e ,  s u p r a  a t  2253. The  

F o u r t h  D i s t r i c t  c o r r e c t l y  h e l d  t h a t  t h e  f o u r t h  g r o u n d  f o r  

d e p a r t u r e  was u n s u p p o r t e d  by t h e  r e c o r d .  - I d .  a t  2253. T h e r e f o r e  

a l l  f o u r  ( 4 )  g r o u n d s  c i t e d  by t h e  t r i a l  j u d g e  f o r  d e p a r t u r e  are 

i n v a l i d .  Hence P e t i t i o n e r ' s  s e n t e n c e  s h o u l d  be v a c a t e d  b u t  t h e  

c a u s e  r e m a n d e d  t o  t h e  t r i a l  c o u r t  f o r  i m p o s i t i o n  of  a new 

s e n t e n c e  w i t h i n  t h e  s e n t e n c i n g  g u i d e l i n e s .  See S h u l l  v .  Dugger ,  

515 So.2d 748 ( F l a .  1 9 8 7 ) .  

B. The E x t e n t  O f  D e p a r t u r e  Was E x c e s s i v e  

The F o u r t h  D i s t r i c t  i n  remanding  t h i s  c a u s e  for  r e s e n t e n c i n g  

o n  t h e  a u t h o r i t y  o f  A l b r i t t o n  v .  S t a t e ,  476 So.2d 1 5 8  ( F l a .  1 9 8 5 )  

f o u n d  t h a t  "a  r e v i e w  of t h e  e x t e n t  of t h e  d e p a r t u r e  f r o m  t h e  

g u i d e l i n e s  r a n g e  w o u l d  b e  p r e m a t u r e . "  - I d  a t  2253 .  A s s u m i n g  

a r g u e n d o  t h a t  t h i s  H o n o r a b l e  C o u r t  f i n d s  t h a t  t h e  t r i a l  j u d g e  was 

a u t h o r i z e d  t o  d e p a r t  f rom P e t i t i o n e r ' s  g u i d e l i n e s  s e n t e n c e ,  

P e t i t i o n e r  c o n t e n d s  t h a t  t h e  e x t e n t  of t h e  d e p a r t u r e  from 

P e t  i t  i o n e r  s p r e s u m p t i v e  g u i d e 1  i n e s  r a n g e  i n  t h i s  case was n o t  

j u s t i f i e d .  I t  s h o u l d  b e  n o t e d  t h a t  P e t i t i o n e r ' s  o r i g i n a l  
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o f f e n s e ,  t h e  i m p o s i t i o n  of p r o b a t i o n ,  t h e  r e v o c a t i o n  o f  p r o b a t i o n  

a n d  P e t i t i o n e r ' s  i n s t a n t  s e n t e n c i n g  a l l  o c c u r r e d  prior t o  J u l y ,  

1 9 8 6 .  T h u s  t h e  e x t e n t  of d e p a r t u r e  is a v i a b l e  bas i s  f o r  appeal 

h e r e i n .  - See Booker v.  S t a t e ,  514 So.2d 1079  ( F l a .  1 9 8 7 ) .  

I n  A l b r i t t o n  v .  S t a t e ,  s u p r a  t h i s  C o u r t  h e l d :  

I n  o u r  v i e w ,  a n d  w e  so h o l d ,  t h e  proper  
s t a n d a r d  of r e v i e w  is w h e t h e r  t h e  j u d g e  a b u s e d  
h i s  j u d i c i a l  d i s c r e t i o n .  An a p p e l l a t e  c o u r t  
r e v i e w i n g  a d e p a r t u r e  s e n t e n c e  s h o u l d  look t o  
t h e  g u i d e l i n e s  s e n t e n c e ,  t h e  e x t e n t  of t h e  
d e p a r t u r e ,  t h e  r e a s o n s  g i v e n  f o r  t h e  d e p a r t u r e ,  
a n d  record t o  d e t e r m i n e  i f  t h e  d e p a r t u r e  is 
r e s o n a b l e .  We disagree w i t h  and d i s a p p r o v e  t h e  
h o l d i n g  b e l o w  t h a t  t h e  o n l y  l a w f u l  l i m i t a t i o n  
o n  a d e p a r t u r e  s e n t e n c e  i s  t h e  maximum s t a t u -  
t o r y  s e n t e n c e  for  t h e  o f f e n s e .  
- I d .  a t  160 .  

P e t i t i o n e r ' s  r e commended  g u i d e l i n e  s e n t e n c e  w i t h  t h e  R u l e  

. 3 . 7 0 1 ( d ) ( 1 4 )  o n e - c e l l  d e p a r t u r e  was i n  t h e  t w e l v e  ( 1 2 )  t o  t h i r t y  

( 3 0 )  m o n t h s  i n  p r i s o n  r a n g e .  The t r i a l  j u d g e  departed f rom t h i s  

g u i d e l i n e s  r a n g e  and s e n t e n c e d  P e t i t i o n e r  t o  t e n  and  o n e- h a l f  ( 1 0  

1 / 2 )  y e a r s  i n  p r i s o n .  R 236 .  T h e  t r i a l  j u d g e  a b u s e d  h i s  

d i s c r e t i o n  when h e  d e p a r t e d  f r o m  t h i s  g u i d e l i n e s  r a n g e  a n d  

c 
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s e n t e n c e d  P e t i t i o n e r  t o  t e n  ( 1 0 )  and o n e- h a l f  ( 1 0 )  ( 1 / 2 )  years  i n  

p r i s o n .  Even i f  c e r t a i n  g r o u n d s  a r e  p e r m i s s i b l e  f o r  d e p a r t u r e  

f rom t h e  p r e s u m p t i v e  g u i d e l i n e s  s e n t e n c e ,  i t  s u r e l y  d o e s  n o t  

al low t h e  e x t e n s i v e  d e p a r t u r e .  The e x t e n t  o f  t h e  d e p a r t u r e  f r o m  

t h e  recommended  r a n g e  was a n  a b u s e  of d i s c r e t i o n  i n  l i g h t  of t h e  

- 

p r e s u m p t i v e  g u i d e l i n e  s e n t e n c e . ,  r e a s o n s  f o r  d e p a r t u r e ,  t h e  

s e n t e n c e  a c t u a l l y  imposed ,  and t h e  r e c o r d  i n  t h i s  c a u s e .  

I n  C a n k a r i s  v .  C a n k a r i s ,  382 So.2d 1197 ,  1 2 0 3  ( F l a .  1 9 8 0 ) ,  

t h i s  C o u r t  a d o p t e d  t h e  f o l l o w i n g  t e s t  f o r  r e v i e w  o f  a j u d g e ' s  

d i s c r e t i o n a r y  power: 

. 

D i s c r e t i o n ,  i n  t h i s  s e n s e ,  is  abused  when t h e  
j u d i c i a l  a c t i o n  i s  a r b i t r a r y ,  f a n c i f u l ,  o r  
u n r e a s o n a b l e ,  w h i c h  i s  a n o t h e r  way o f  s a y i n g  
t h a t  d i s c r e t i o n  i s  a b u s e d  o n l y  w h e r e  n o  
r e s o n a b l e  man w o u l d  t a k e  t h e  v i e w  a d o p t e d  by 
t h e  t r i a l  c o u r t .  I f  r e a s o n a b l e  men c o u l d  
d i f f e r  a s  t o  t h e  propriety o f  t h e  a c t i o n  t a k e n  
by t h e  t r i a l  c o u r t ,  t h e n  it c a n n o t  b e  s a i d  t h a t  
t h e  t r i a l  c o u r t  abused  its d i s c r e t i o n .  

The r e c o r d  a t  b a r  s u p p o r t s  P e t i t i o n e r ' s  p o s i t i o n  t h a t  t h e  

d e p a r t u r e  w a s  e x c e s s i v e .  I n  f ac t  there were no  v a l i d  r e a s o n s  t o  

allow t h i s  d e p a r t u r e  t o  t h e  maximum f o r  each o f f e n s e  w i t h  s a i d  

o f f e n s e s  t o  r u n  c o n s e c u t i v e l y .  H e n c e  P e t i t i o n e r ' s  e x c e s s i v e  

d e p a r t u r e  s e n t e n c e  mus t  b e  v a c a t e d  and t h i s  c a u s e  remanded t o  t h e  

t r i a l  court for  r e s e n t e n c i n g .  
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CONCLUSION 

T h i s  H o n o r a b l e  C o u r t  s h o u l d  r e v e r s e  P e t i t i o n e r ' s  s e n t e n c e  

a n d  r e m a n d  t h i s  c a u s e  t o  t h e  t r i a l  c o u r t  f o r  i m p o s i t i o n  of a 

s e n t e n c e  w i t h i n  t h e  g u i d e l i n e s  r a n g e .  
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