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PRELIMINARY STATEMENT 

T h e  C o m m i s s i o n  accepts  t h e  A p p e l l a n t ' s  S t a t e m e n t  o f  t h e  C a s e .  

T h e  A p p e l l a n t ' s  S t a t e m e n t  o f  t h e  F a c t s  i s  a l s o  a c c e p t e d  e x c e p t  t h e  

s t a t e m e n t  "No e l e c t r i c i t y  w i l l  be s o l d  t o  a n y  p a r t y  e x c e p t  P&W 

[ P r a t t  a n d  W h i t n e y ]  or a n  e l e c t r i c  u t i l i t y . "  T h a t  s t a t e m e n t  i s  

i n c o r r e c t .  I n  f a c t ,  e l e c t r i c i t y  is  a l s o  s o l d  t o  S i k o r s k y  

A i r c r a f t ,  U n i t e d  T e c h n o l o g i e s  O p t i c a l  S y s t e m s ,  I n c . ,  U n i t e d  

T e c h n o l o g i e s  A i r p o r t  O p e r a t i o n s  G r o u p ,  a n d  t h e  F e d e r a l  A i r c r a f t  

C r e d i t  U n i o n .  P r a t t  a n d  W h i t n e y  is  s i m p l y  t h e  p o i n t  o f  e n t r y  a n d  

P r a t t  a n d  W h i t n e y  w i l l  be a l l o c a t i n g  t h e  cos t  o f  t h e  e l e c t r i c i t y  

among  t h o s e  o t h e r  e n d - u s e r s .  



SUMMARY OF THE ARGUMENT 

The sale of electricity by PW Ventures to Pratt and Whitney, 

for use by it and other end-users, makes PW Ventures a "public 

utility" within the meaning of section 366.02(1), ~lorida 

Statutes. Considering the definition in section 365.02(1), 

Florida Statutes in its entirety and in comparison with sections 

357.021 and 367.022, Florida Statutes, an entity which sells 

electricity to - any member of the public is a public utility for 

regulatory purposes. 

This interpretation is consistent with the Legislature's 

intent in enacting chapter 366, Florida Statutes. The intent was 

to promote and protect the public interest by authorizing electric 

utilities to provide electricity in a given area, free of 

competition, but subject to a pervasive regulation. unlimited and 

unfettered competition as would result from the interpretations 

proposed by Appellant and Amici, is contrary to that intent. 

The Commission's conclusion that PW Ventures is a "public 

utility" is entitled to great weight, since the Commission is 

charged with interpreting and enforcing chapter 366, ~lorida 

Statutes. The Commission has been consistent in its 

interpretation of the term "public utility," and its 

interpretation is neither erroneous nor contrary to case law. 

The Commission's order should be affirmed. 



POINT I 

THE SALE OF ELECTRICITY BY PW VENTURES TO PRATT 
AND WHITNEY MAKES PW VENTURES A  PUBLIC UTILITY 
WITHIN THE MEANING OF SECTION 3 6 6 . 0 2  (1) , 
FLORIDA STATUTES. 

PW V e n t u r e s  i s  a n  e n t i t y  c r e a t e d  f o r  t h e  so l e  p u r p o s e  o f  

g e n e r a t i n g  a n d  s e l l i n g  e l e c t r i c i t y  t o  P r a t t  a n d  W h i t n e y  f o r  u s e  b y  

P r a t t  a n d  W h i t n e y  a n d  o t h e r  e n d - u s e r s .  u n d e r  s e c t i o n  3 6 6 . 0 2 ( 1 ) ,  

F l o r i d a  S t a t u t e s ,  PW V e n t u r e s  is a p u b l i c  u t i l i t y  s u b j e c t  t o  t h e  

j u r i s d i c t i o n  o f  t h e  P u b l i c  S e r v i c e  C o m m i s s i o n  ( C o m m i s s i o n ) .  T h i s  

c o n c l u s i o n  is c o n s i s t e n t  w i t h  t h e  d e f i n i t i o n  o f  p u b l i c  u t i l i t y  a n d  

t h e  L e g i s l a t u r e ' s  i n t e n t  i n  e n a c t i n g  C h a p t e r  3 6 6 .  

1. T h e  D e f i n i t i o n  Of P u b l i c  U t i l i t y  I n c l u d e s  ~ n t i t i e s  Makinq  
S a l e s  T o  An End-User  ( s )  . 

I t  i s  a  f u n d a m e n t a l  r u l e  o f  s t a t u t o r y  c o n s t r u c t i o n  t h a t  t h e  

e n t i r e  p r o v i s i o n  u n d e r  s c r u t i n y  b e  c o n s i d e r e d ,  a n d  e f f e c t  g i v e n  t o  

e v e r y  p a r t .  w i l e n s k y  v .  F i e l d s ,  267  So .2d  1 ( F l a .  1 9 7 2 ) .  when 

t h e  e n t i r e  d e f i n i t i o n  c o n t a i n e d  i n  s e c t i o n  3 6 6 . 0 2 ( 1 ) ,  ~ l o r i d a  

S t a t u t e s ,  i n c l u d i n g  t h e  e x c l u s i o n s ,  is g i v e n  e f f e c t ,  i t  i s  c l e a r  

t h a t  t h e  s a l e  o f  e l e c t r i c i t y  t o  a n y  member o f  t h e  p u b l i c  

i n c l u d e d  i n  t h e  d e f i n i t i o n .  

S e c t i o n  3 6 6 . 0 2  (1) p r o v i d e s :  

3 6 6 . 0 2  n e f i n i t i o n s . - -  AS  u s e d  i n  t h i s  c h a p t e r :  
(1) " P u b l i c  u t i l i t y "  means  e v e r y  p e r s o n ,  
c o r p o r a t i o n ,  p a r t n e r s h i p ,  a s s o c i a t i o n ,  or  o t h e r  
l e g a l  e n t i t y  a n d  t h e i r  l essees ,  t r u s t e e s ,  or 
r e c e i v e r s  s u p p l y i n g  e l e c t r i c i t y  or g a s  
( n a t u r a l ,  m a n u f a c t u r e d ,  or s i m i l a r  g a s e o u s  
s u b s t a n c e )  to w i t h i n  t h i s  



s t a t e :  b u t  t h e  term " p u b l i c  u t i l i t y "  a s  u s e d  
h e r e i n  d o e s  n o t  i n c l u d e  e i t h e r  a  c o o p e r a t i v e  
now or h e r e a f t e r  o r g a n i z e d  a n d  e x i s t i n g  u n d e r  
t h e  R u r a l  E l e c t r i f i c a t i o n  C o o p e r a t i v e  Law o f  
t h e  s t a t e :  a  m u n i c i p a l i t y  or a n y  a g e n c y  
t h e r e o f :  a n y  n a t u r a l  g a s  p i p e l i n e  t r a n s m i s s i o n  
company making  o n l y  s a l e s  o f  n a t u r a l  g a s  a t  
w h o l e s a l e  a n d  t o  d i r e c t  i n d u s t r i a l  c o n s u m e r s :  
or a  p e r s o n  s u p p l y i n g  l i q u e f i e d  p e t r o l e u m  g a s ,  
i n  e i t h e r  l i q u i d  or g a s e o u s  f o r m ,  i r r e s p e c t i v e  
o f  t h e  me thod  o f  d i s t r i b u t i o n  or d e l i v e r y ,  
u n l e s s  s u c h  p e r s o n  a l s o  s u p p l i e s  e l e c t r i c i t y  or 
m a n u f a c t u r e d  or n a t u r a l  g a s .  ( E m p h a s i s  
s u p p l i e d . )  

The  e x c l u s i o n  g i v e n  t o  n a t u r a l  g a s  s u p p l i e r s  f o r  s a l e s  " a t  

w h o l e s a l e  a n d  t o  d i r e c t  i n d u s t r i a l  c o n s u m e r s "  i s  n o t  g i v e n  t o  

e l e c t r i c i t y  s u p p l i e r s .  T h e  e x p l i c i t  e x e m p t i o n  f o r  s a l e s  o f  g a s  t o  

d i r e c t  i n d u s t r i a l  c o n s u m e r s  l e a d s  t o  t h e  c o n c l u s i o n  t h a t  n o  o t h e r  

e x c e p t i o n s  were i n t e n d e d .  I f  t h e  s a l e  o f  g a s  or e l e c t r i c i t y  

d i r e c t l y  t o  i n d u s t r i a l  c o n s u m e r s  were a l r e a d y  e x c l u d e d  f r o m  t h e  

p h r a s e  " t o  or f o r  t h e  p u b l i c " ,  t h e  s p e c i f i c  e x e m p t i o n  would  n o t  

h a v e  b e e n  n e c e s s a r y .    he s a l e  o f  e l e c t r i c i t y  t o  d i r e c t  i n d u s t r i a l  

c o n s u m e r s  is  t h e r e f o r e  i n c l u d e d  i n  t h e  p h r a s e  " t o  or f o r  t h e  

p u b l i c . "  PW V e n t u r e s '  s a l e  o f  e l e c t r i c i t y  t o  P r a t t  a n d  W h i t n e y  

i n v o l v e s  a  d i r e c t  s a l e  o f  e l e c t r i c i t y  t o  i n d u s t r i a l  c o n s u m e r s  a n d ,  

n o t  b e i n g  e x e m p t e d ,  i s  i n c l u d e d  t h u s  s u b j e c t i n g  PW V e n t u r e s  t o  

Commiss ion  j u r i s d i c t i o n .  The  f a c t  t h a t  PW V e n t u r e s  i s  c o n t r a c t i n g  

o n l y  w i t h  P r a t t  a n d  W h i t n e y  is  n o t  d i s p o s i t i v e .  T h e  e n d - u s e r s  a r e  

P r a t t  a n d  w h i t n e y ,  s i k o r s k y  A i r c r a f t ,  U n i t e d  T e c h n o l o g i e s  o p t i c a l  

S y s t e m s ,  I n c . ,  U n i t e d  ~ e c h n o l o g i e s  A i r p o r t  O p e r a t i o n  G r o u p ,  a n d  

t h e  F e d e r a l  A i r c r a f t  C r e d i t  Union .  P r a t t  a n d  W h i t n e y  i n  e f f e c t  

s u b m e t e r s  t o  t h e s e  e n d - u s e r s  t o  a l l o c a t e  t h e  costs.  I t  is  



a p p r o p r i a t e  t o  l o o k  b e y o n d  t h e  " m e t e r "  t o  d e t e r m i n e  t h e  

e n d - u s e r s .    he C o u r t  p r e v i o u s l y  a p p r o v e d  t h e  C o m m i s s i o n ' s  l o o k i n q  

b e y o n d  t h e  meter t o  d e t e r m i n e  j u r i s d i c t i o n  i n  F l e t c h e r  P r o p e r t i e s  

I n c .  v .  P u b l i c  S e r v i c e  C o m m i s s i o n ,  3 5 6  So .2d  2 8 9  ( F l a .  1 9 7 8 ) .  

T h e  e x c e p t i o n  g i v e n  f o r  s a l e s  o f  n a t u r a l  g a s  t o  d i r e c t  

i n d u s t r i a l  c o n s u m e r s ,  who a r e  s p e c i f i e d  members o f  t h e  p u b l i c ,  

a l s o  g i v e s  r i s e  t o  t h e  c o n c l u s i o n  t h a t  s a l e s  t o  a n y  o t h e r  members  

o f  t h e  p u b l i c  i s  a  r e g u l a t e d  s e r v i c e .  T h e  A p p e l l a n t  a n d  ~ m i c i  

c o n c e d e  t h a t  P r a t t  a n d  W h i t n e y ,  i t s  a f f i l i a t e s  a n d  t h e  c r e d i t  

u n i o n  a r e  member s  o f  t h e  p u b l i c .  T h e  t h r u s t  o f  t h e i r  a r g u m e n t  i s  

t h a t  s e r v i c e  t o  some, b u t  n o t  a l l ,  member s  o f  t h e  p u b l i c ,  i s  n o t  

s e r v i c e  t o  t h e  p u b l i c  w i t h i n  t h e  m e a n i n g  o f  t h e  s t a t u t e  a n d  

t h e r e f o r e  t h e y  a r e  n o t  s u b j e c t  t o  t h e  C o m m i s s i o n ' s  j u r i s d i c t i o n .  

T h e  s t a t u t o r y  d e f i n i t i o n  c o n t a i n s  n o  n u m e r i c a l  e x e m p t i o n  f r o m  

j u r i s d i c t i o n  a n d  t h e  C o m m i s s i o n  c o n c l u d e d  n o n e  w a s  i n t e n d e d .  

T h e  L e g i s l a t u r e  c o u l d  h a v e  e a s i l y  i n c l u d e d  a n u m e r i c  e x e m p t i o n  

i f  t h a t  was t h e i r  i n t e n t i o n .  T h e y  i n c l u d e d  s u c h  a n  e x e m p t i o n  f o r  

water a n d  sewer u t i l i t i e s .  S e c t i o n  3 6 7 . 0 2 1 ( 3 ) ,  F l o r i d a  S t a t u t e s ,  

d e f i n e s  a  w a t e r  a n d  s e w e r  u t i l i t y  a s  e v e r y  p e r s o n  " p r o v i d i n g ,  or 

who p r o p o s e s  t o  p r o v i d e ,  w a t e r  or sewer s e r v i c e  t o  t h e  p u b l i c  f o r  

c o m p e n s a t i o n . "  S e c t i o n  3 6 7 . 0 2 2 ( 6 ) ,  ~ l o r i d a  S t a t u t e s ,  e x p r e s s l y  

e x e m p t s  f r o m  t h i s  d e f i n i t i o n  " s y s t e m s  w i t h  t h e  c a p a c i t y  or 

p r o p o s e d  c a p a c i t y  t o  s e r v e  100 o r  f e w e r  p e r s o n s . "    here fore, 

s m a l l  w a t e r  a n d  s e w e r  u t i l i t i e s  a r e  e x e m p t  f r o m  r e g u l a t i o n .  T h e r e  

is n o  p a r a l l e l  n u m e r i c a l  e x e m p t i o n  t o  t h e  s t a t u t o r y  d e f i n i t i o n  o f  

a  p u b l i c  u t i l i t y  i n  c h a p t e r  3 6 6 .  



when t h e  d e f i n i t i o n  i n  s e c t i o n  3 6 6 . 0 2 ( 1 ) ,  F l o r i d a  S t a t u t e s ,  is 

r e a d  i n  i t s  e n t i r e t y  a n d  i n  c o m p a r i s o n  w i t h  s e c t i o n s  3 6 7 . 0 2 1  a n d  

3 6 7 . 0 2 2 ,  F l o r i d a  S t a t u t e s ,  t h e  o n l y  c o n c l u s i o n  t h a t  c a n  b e  r e a c h e d  

is t h a t  a n  e n t i t y  w h i c h  s e l l s  e l e c t r i c i t y  t o  a n y  member o f  t h e  - 
p u b l i c  i s  a  p u b l i c  u t i l i t y .  

2 .  A F i n d i n g  T h a t  PW V e n t u r e s  I s  A P u b l i c  u t i l i t y  I s  C o n s i s t e n t  
W i t h  T h e  L e g i s l a t u r e ' s  I n t e n t  I n  E n a c t i n g  C h a p t e r  3 6 6 ,  

A s t a t u t e  m u s t  b e  c o n s t r u e d  a n d  a p p l i e d  t o  g i v e  e f f e c t  t o  

l e g i s l a t i v e  i n t e n t .  ~ e l t o n a  v .  P u b l i c  S e r v i c e  C o m m i s s i o n ,  2 2 0  

S o . 2 d  9 0 4  ( F l a ,  1 9 6 9 ) .   his i s  t h e  p a r a m o u n t  r u l e  o f  s t a t u t o r y  

c o n s t r u c t i o n .  

An i n t e r p r e t a t i o n  o f  s e c t i o n  3 6 6 . 0 2  (1) , F l o r i d a  S t a t u t e s ,  

w h i c h  i n c l u d e s  PW V e n t u r e s  w i t h i n  t h e  d e f i n i t i o n  o f  p u b l i c  u t i l i t y  

i s  c o n s i s t e n t  w i t h  t h e  i n t e n t  o f  t h e  L e g i s l a t u r e  i n  e n a c t i n g  

C h a p t e r  3 6 6 .  L e g i s l a t i v e  i n t e n t  is  g l e a n e d  f r o m  t h e  l a n g u a g e  o f  

t h e  s t a t u t e s ,  t h e  s u b j e c t  s o u g h t  t o  be r e g u l a t e d ,  t h e  p u r p o s e  t o  

b e  a c c o m p l i s h e d  a n d  t h e  m e a n s  a d o p t e d  t o  a c c o m p l i s h  t h e  p u r p o s e .  

D e l t o n a  v .  P u b l i c  S e r v i c e  C o m m i s s i o n ,  s u p r a .  

T h e  d e c i s i o n  t o  r e g u l a t e  e l e c t r i c  u t i l i t i e s  p u r s u a n t  t o  t h e  

s t a t e ' s  po l i ce  power, a s  w e l l  a s  t h e  s c h e m e  o f  r e g u l a t i o n  c h o s e n ,  

d e m o n s t r a t e  a n  i n t e n t  b y  t h e  L e g i s l a t u r e  t h a t  e l e c t r i c  s e r v i c e  b e  

p r o v i d e d  o n  a  m o n o p o l y  b a s i s  w i t h i n  a  g i v e n  a r e a .  S t o r e y  v ,  Mayo, 

2 1 7  So .2d  3 0 4  ( F l a .  1 9 6 8 ) .  

T h e  e x e r c i s e  o f  t h e  pol ice  power  o f  t h e  s t a t e  i s  a p p r o p r i a t e  

w h e r e  i t  i s  n e c e s s a r y  t o  p r o t e c t  t h e  h e a l t h ,  s a f e t y  a n d  g e n e r a l  

w e l f a r e  o f  t h e  people. T h e  L e g i s l a t u r e  r e c o q n i z e d  e l e c t r i c i t y  t o  



be an "absolute necess i ty"  and t h a t  the  production and 

d i s t r i b u t i o n  of e l e c t r i c i t y  was a  na tu ra l  monopoly.' The 

Leg i s l a tu r e ' s  purpose was t o  have the public  benef i t  from the 

existence of a  na tu r a l  monopoly, while protec t ing  the public  from 

po t en t i a l  abuses. The e n t i t i e s  providing e l e c t r i c  se rv ice  a r e  

permitted t o  serve the publ ic ,  without competition, but they were 

subjec t  t o  pervasive regula t ion .  

~t is c lea r  not only from the de f in i t i on  of public  u t i l i t y ,  

which includes a  s a l e  t o  any member of the publ ic ,  but a l s o  from 

the provisions on t e r r i t o r i a l  d isputes  and agreements and the 

enactment of the "Grid B i l l "  t h a t  the Legis la ture  intended 

e l e c t r i c i t y  t o  be provided on a  monopoly bas is .  $366.04, Fla.  

S t a t .  The provisions on t e r r i t o r i a l  agreements and disputes  gives 

the Commission au thor i ty  t o  determine which u t i l i t y  can bes t  serve 

and therefore  receive an exclusive r i g h t  and obl iga t ion  t o  serve a  

s p e c i f i c  area.  The "Grid B i l l "  gives the Commission au thor i ty  t o  

prevent uneconomic duplicat ion of f a c i l i t i e s .  

The v a l i d i t y  of t e r r i t o r i a l  agreements and the  Commission's 

au thor i ty  t o  approve those agreements was f i r s t  recoqnized by  t h i s  

Court,  p r io r  t o  s p e c i f i c  l e g i s l a t i v e  language. I n  f inding the  

Commission had the implied power t o  approve agreements, the Court 

s t a ted :  

"A Review of Chapter 366, Florida S t a t u t e s ,  Public  
U t i l i t i e s , "  by the  s t a f f  of the Senate Commerce Committee attached 
as  an appendix t o  the ~ m i c i  Curiae Br ief .  Pe r t inen t  pages a r e  
attached a s  Appendix A .  



The powers of the Commission over these 
privately-owned utilities is omnipotent within 
the confines of the statute and the limits of 
organic law. Because of this, the power to 
mandate an efficient and effective utility in 
the public interest necessitates a correlative 
ower to protect the utility against 

:nnecessary, expensive competitive practices. 
While in particular locales such practices 
might appear to benefit a few, the ultimate 
im~act of re~etition occurrina manv times in an 
extensive svstem-wide o~eration could be 

L 

extremely harmful and expensive to the utility, 
its stockholders and the qreat mass of its 
customers. TamDa ~lectr ic Co. v. Withlacoochee 

- L -  

River ~lectric Coop., 122 So.2d 471 (Fla. 
1960). It was a recoqnition of this basic 
concept that led us to approve territorial 
service agreements between two regulated 
utilities. peoples Gas System, Inc., v. Mason, 
187 so.2d 335 (Fla. 1966); City Gas Co., v. 
Peo~les Gas System, Inc., 182 So.2d 429  la. 
1965). In the last-cited cases we recognized 
the importance of the regulatory function as a 
substitute for unrestrained competition in the 
public utility field. We there noted that 
often a requlated or measurably controlled 
monopoly is in the public inteiest, and that in 
the area of public utility operations 
com~etition alone has lona since ceased to be a 
potent or even a reasonably efficient 
regulatory factor. (Emphasis supplied. ) 

at 307. 

The Court, in affirming the Commission's authority to approve 

territorial agreements, specifically recognized that the 

Legislature's conclusion that the provision of electricity was a 

monopoly service necessitated a correlative power to protect the 

utility against unnecessary, expensive competitive practices. 

Regulation was substituted for competition as a more efficient 

means of delivering electricity (an absolute necessity) to the 

general public. 



The authority to approve territorial agreements has the same 

result as issuing certificates of public convenience and 

necessity. ~t defines the boundaries between utilities. A 

utility has the obligation to serve and the right to serve, free 

of competition, within those boundaries. The validity of the 

territorial agreements depends upon Commission approval, just as 

the validity of the service territory of a telephone company or a 

water and sewer utility requires a certificate of convenience and 

necessity. 

The case law on territorial agreements was codified by the 

Legislature in 1974 as an amendment to section 366.04, Florida 

Statutes.   his codification affirmed the Court's interpretation 

that the intent of Chapter 366 is that one entity be authorized 

and required, free of competition, to provide electricity within a 

given area. In the same bill, the Legislature further confirmed 

this intent by enacting the "Grid Bill", provisions relatinq to a 

coordinated electric power grid. Section 366.04(3), Florida 

Statutes, provides: 

(3) The commission shall further have 
jurisdiction over the planning, development, 
and maintenance of a coordinated electric power 
qrid throuqhout Florida to assure an adequate 
and reliable source of energy for operational 
and emergency purposes in Florida and the 
avoidance of further uneconomic duplication of 
generation, transmission, and distribution 
facilities. (Emphasis supplied.) 

This amendment specifically directs the Commission to exercise 

its powers to avoid "uneconomic duplication of generation 

transmission and distribution facilities." If the proposed sale 



o f  e l e c t r i c i t y  b y  PW V e n t u r e s ,  a n d  o t h e r s  l i k e  i t ,  were o u t s i d e  

t h e  j u r i s d i c t i o n  o f  t h e  C o m m i s s i o n ,  d u p l i c a t i o n  o f  g e n e r a t i o n ,  

t r a n s m i s s i o n  a n d  d i s t r i b u t i o n  f a c i l i t i e s  c o u l d  p e r s i s t ,  t o  t h e  

d e t r i m e n t  o f  t h e  p u b l i c  i n t e r e s t .  

I t  i s  b a s i c  e c o n o m i c  t h e o r y  t h a t  t h e  p u b l i c  b e n e f i t s  f r o m  

r e c e i v i n g  e l e c t r i c i t y  f r o m  a  m o n o p o l y  p r o v i d e r  i f  t h e  i n d u s t r y  i s  

i n  f a c t  a  n a t u r a l  monopo ly .2  N a t u r a l  m o n o p o l i e s  a r e  f o u n d  i n  

i n d u s t r i e s  w h i c h  h a v e  h i g h  i n i t i a l  i n v e s t m e n t  cos t s  a n d  r e l a t i v e l y  

l o w  v a r i a b l e  o p e r a t i n g  a n d  m a i n t e n a n c e  cos ts .  T h e  e l e c t r i c i t y  

i n d u s t r y  f i t s  t h e s e  c r i t e r i a .  An i n d u s t r y  i s  c h a r a c t e r i z e d  a s  a  

n a t u r a l  m o n o p o l y  when e c o n o m i e s  o f  s c a l e  a r e  so p e r v a s i v e ,  

r e l a t i v e  t o  t h e  t o t a l  m a r k e t  demand f o r  t h e  p r o d u c t  or s e r v i c e ,  

t h a t  a  s i n g l e  f i r m  c a n  meet t h e  e n t i r e  demand f o r  t h e  p r o d u c t  or 

s e r v i c e  a n d  s t i l l  be o p e r a t i n g  w i t h i n  t h e  r a n g e  o f  d e c l i n i n g  

a v e r a g e  cos ts .  o n e  l a r g e  f i r m  c a n  s e r v e  t h e  w h o l e  m a r k e t  a t  a  

lower p e r  u n i t  cos t  t h a n  s e v e r a l  s m a l l e r  f i r m s .  ~ h u s  t h e  

i n t r o d u c t i o n  o f  c o m p e t i t i o n  i n t o  a n a t u r a l  m o n o p o l y  i n d u s t r y  

r e s u l t s  i n  h i g h e r  cos t s  t o  t h e  c o n s u m e r .  

U n r e g u l a t e d  c o m p e t i t i o n  i n  t h e  p r o v i s i o n  o f  e l e c t r i c i t y  i s  

c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t .  I f  PW V e n t u r e s '  t h e o r y  i s  

co r r ec t ,  t h e y  c o u l d  s e r v e  many members o f  t h e  p u b l i c  a n d  s t i l l  

a v o i d  r e g u l a t i o n .  I m p e l l  C o r p o r a t i o n  a n d  FP&L E n e r g y  S e r v i c e s ,  

t h e  PW V e n t u r e  p a r t n e r s ,  n e e d  o n l y  make  u s e  o f  m u l t i p l e  

p a r t n e r s h i p s  s e l l i n q  s e r v i c e  v i a  o n e - t o - o n e  c o n t r a c t s  w i t h  t h o s e  

T e s t i m o n y  o f  Ben J o h n s o n ,  Ph.D. ,  FPSC D o c k e t  N o .  
820537-TP ,   rans script p p .  5 9 1 - 6 0 2 ,  a t t a c h e d  a s  A p p e n d i x  B. 



c u s t o m e r s .  T h e  r e s u l t a n t  " u n r e g u l a t e d  s a l e s "  o f  e l e c t r i c  s e r v i c e  

wou ld  a l l o w  u n l i m i t e d  a n d  u n f e t t e r e d  c o m p e t i t i o n  i n  a c a r e f u l l y  

r e g u l a t e d  m o n o p o l y  m a r k e t .  I n c r e a s e d  p r i ces  t o  t h e  g e n e r a l  b o d y  

o f  r a t e p a y e r s  w o u l d  r e s u l t .  

E n t i t i e s  l i k e  PW V e n t u r e s  w i l l  t a r g e t  f o r  s e r v i c e  l a r g e  

i n d u s t r i a l  c u s t o m e r s  s imi l a r  t o  P r a t t  a n d  W h i t n e y  a n d  i t s  

a f f i l i a t e s .  R a t h e r  t h a n  s e l l  t o  a n  e l e c t r i c  u t i l i t y  a s  p r o v i d e d  

i n  t h e  P u b l i c  u t i l i t y  R e g u l a t o r y  P o l i c i e s  A c t  (PURPA) , 3  t h e s e  

s m a l l  u t i l i t i e s  w o u l d  " s k i m  o f f "  smal l  g e o g r a p h i c  a reas  w i t h  h i q h  

u s e  c u s t o m e r s .  R e v e n u e s  t h a t  o t h e r w i s e  w o u l d  h a v e  g o n e  t o  t h e  

r e g u l a t e d  u t i l i t y  ( F l o r i d a  Power  & L i g h t  Company i n  t h i s  case)  

w i l l  be d i v e r t e d .  T h i s  r e v e n u e  w i l l  h a v e  t o  b e  made  u p  b y  o t h e r  

c u s t o m e r s ,  most l i k e l y  r e s i d e n t i a l  c u s t o m e r s ,  who r e m a i n  o n  t h e  

r e g u l a t e d  s y s t e m .  T h e  f i x e d  cost o f  t h e  r e g u l a t e d  s y s t e m  h a s  n o t  

c h a n g e d ,  b u t  t h e  a m o u n t  o f  e l e c t r i c i t y  s o l d  a n d  t h e  number  o f  

c u s t o m e r s  o v e r  whom t h e  f i x e d  cos t  c a n  b e  s p r e a d ,  h a s  d e c r e a s e d .  

T h i s  s c e n a r i o  i s  p a r t i c u l a r l y  o f f e n s i v e  w h e r e ,  a s  h e r e ,  a  s i s t e r  

company  o f  t h e  r e g u l a t e d  u t i l i t y  i s  a  p a r t n e r  i n  t h e  v e n t u r e  t o  

d i v e r t  t h e  r e v e n u e s .    he p a r e n t  company  (FPL G r o u p )  w i l l  p r o f i t  

T h e  C o n g r e s s i o n a l  i n t e n t  i n  e n a c t i n g  PURPA w a s  t o  c r e a t e  a 
w h o l e s a l e  power m a r k e t  f o r  c o g e n e r a t o r s  a n d  smal l  power 
p r o d u c e r s .  PURPA was e n a c t e d  a t  a t i m e  o f  h i g h  o i l  pr ices  a n d  
r a m p a n t  i n f l a t i o n  m a k i n g  t h e  p o t e n t i a l  e c o n o m i c  b e n e f i t s  o f  
a l l o w i n g  w h o l e s a l e  s a l e s  o f  c o g e n e r a t e d  power s u b s t a n t i a l .  
C o n g r e s s  d i d  n o t  i n t e n d  t o  e f f e c t  a  b a c k - d o o r  d e r e g u l a t i o n  o f  t h e  
e l e c t r i c  u t i l i t y  i n d u s t r y .  



I f r o m  t h e  r e v e n u e s  f r o m  t h e  u n r e g u l a t e d  p a r t n e r s h i p  (FPL E n e r g y  

I S e r v i c e s ,  I n c . )  a n d  i t s  r e v e n u e s  f r o m  t h e  r e g u l a t e d  e n t i t y  

( F l o r i d a  Power  & ~ i g h t  Company)  w i l l  r e m a i n  t h e  same: t h e  c u s t o m e r  

I b a s e  w i l l  b e  smaller .  4 

PW V e n t u r e s '  a r g u m e n t  t h a t  t h e  e f f e c t  o n  t h e  r e m a i n i n g  

I r a t e p a y e r s  i s  t h e  s a m e  w h e t h e r  PW V e n t u r e s  s e r v e s  P r a t t  a n d  

I W h i t n e y ,  e t  a l .  or P r a t t  a n d  W h i t n e y  s e r v e s  i t s e l f  i s  i r r e l e v a n t .  -- 
T h e  L e g i s l a t u r e  d e t e r m i n e d  t h a t  t h e  p r o t e c t i o n  o f  t h e  p u b l i c  

I i n t e r e s t  r e q u i r e d  o n l y  l i m i t i n g  c o m p e t i t i o n  i n  t h e  s a l e  o f  

e l e c t r i c  s e r v i c e ,  n o t  a p r o h i b i t i o n  a g a i n s t  s e l f - g e n e r a t i o n .  T h e  

I e x p e r t i s e  a n d  i n v e s t m e n t  n e e d e d  t o  b u i l d  a power p l a n t ,  c o u p l e d  

I 
w i t h  e c o n o m i e s  o f  s ca l e ,  w o u l d  de ter  many i n d i v i d u a l s  f r o m  

p r o d u c i n g  power f o r  t h e m s e l v e s  r a t h e r  t h a n  s i m p l y  p u r c h a s i n g  i t .  

I C o m p e t i t i o n  i n  t h e  s a l e  o f  e l e c t r i c i t y  i s  l i m i t e d  b y  t h e  a u t h o r i t y  

g i v e n  t h e  C o m m i s s i o n  t o  a p p r o v e  t e r r i t o r i a l  a g r e e m e n t s  a n d  b y  t h e  

I f a c t  t h a t  p u b l i c  u t i l i t i e s  a r e  n o t  r e q u i r e d  t o  f u r n i s h  e l e c t r i c i t y  

I 
for  r e sa l e .  $ 3 6 6 . 0 3 ,  F l a .  S t a t .  ( 1 9 8 7 ) .  

- 3 .  T h e  C o m m i s s i o n ' s  D e c i s i o n  D e c l a r i n g  PW v e n t u r e s  T O  B e  A 

I P u b l i c  u t i l i t y  I s  ~ o t  c o n t r a r y  TO Case Law. 

I T h e  cases c i t e d  b y  A p p e l l a n t  a n d  ~ m i c i  a r e  n o t  d i s p o s i t i v e  o f  

t h i s  case. T h o s e  cases d i d  n o t  i n v o l v e  a n  i n t e r p r e t a t i o n  o f  

I p u b l i c  u t i l i t y  a s  t h a t  term i s  u s e d  i n  s e c t i o n  3 6 6 . 0 2 ( 1 ) ,  F l o r i d a  

S t a t u t e s .  T h e r e f o r e  t h e  i n t e n t i o n  o f  t h e  L e g i s l a t u r e  i n  e n a c t i n g  

I 
I A f t e r  t h i s  case was  d e c i d e d  b y  t h e  C o m m i s s i o n ,  FPL E n e r g y  

S e r v i c e s ,  I n c . ,  d i v e s t e d  i t s e l f  o f  a n y  i n t e r e s t  i n  PW V e n t u r e s .  
E n e r g y  S e r v i c e s ,  I n c .  i s  n o t ,  h o w e v e r ,  p r o h i b i t e d  from e n g a g i n g  i n  

I 
s u c h  j o i n t  v e n t u r e s  i n  t h e  f u t u r e .  



C h a p t e r  366 was n e v e r  i n v o l v e d .  T h a t  i s  t h e  p a r a m o u n t  

c o n s i d e r a t i o n  i n  t h i s  c a s e .  N o n e t h e l e s s  t h o s e  c a s e s  s u p p o r t  t h e  

C o m m i s s i o n ' s  d e c i s i o n  i n  t h i s  c a s e ,  o r  a r e  d i s t i n g u i s h a b l e .  

F l e t c h e r  P r o p e r t i e s ,  I n c .  v .  P u b l i c  S e r v i c e  C o m m i s s i o n ,  3 5 6  

So.2d 289 ( F l a .  1 9 7 8 )  , i s  t h e  o n l y  c a s e  c i t e d  b y  A p p e l l a n t  a n d  

~ m i c i  w h i c h  i n t e r p r e t s  t h e  term p u b l i c  u t i l i t y  f o r  r e g u l a t o r y  

p u r p o s e s .  T h e  C o m m i s s i o n ' s  c o n c l u s i o n  t h a t  F l e t c h e r  P r o p e r t i e s  

was a  u t i l i t y  s u b j e c t  t o  Commiss ion  j u r i s d i c t i o n  was a f f i r m e d .  

F l e t c h e r  P r o p e r t i e s  was  f o u n d  t o  b e  a  j u r i s d i c t i o n a l  u t i l i t y  

b e c a u s e  s e r v i c e  was a v a i l a b l e  t o  a l l  i n d i v i d u a l s  w i t h i n  a  g i v e n  

a r e a  i n c l u d i n g  t h o s e  w i t h  whom F l e t c h e r  h a d  n o  o t h e r  e x i s t i n g  

r e l a t i o n s h i p .  F l e t c h e r ' s  s a l e  o f  s e r v i c e  t o  c u s t o m e r s  who were 

n o t  t e n a n t s  o f  F l e t c h e r  P r o p e r t i e s  made i t  a  p u b l i c  u t i l i t y .  I t  

was  s e l l i n g  u t i l i t y  s e r v i c e  t o  t h e  g e n e r a l  p u b l i c  i n  a  q i v e n  

a r e a .  

T h i s  c a s e  i s  t h e  same a s  F l e t c h e r  P r o p e r t i e s .  PW V e n t u r e s  i s  

p r o p o s i n g  t o  s e l l  e l e c t r i c i t y  t o  t h e  g e n e r a l  p u b l i c  i n  a  g i v e n  

a r e a :  t h e  s e v e r a l  t h o u s a n d  a c r e  i n d u s t r i a l  p a r k  owned b y  u n i t e d  

T e c h n o l o g i e s ,  P r a t t  a n d  W h i t n e y ' s  p a r e n t .  The  e l e c t r i c i t y  is  

o f f e r e d  t o  t h e  g e n e r a l  p u b l i c  s i t u a t e d  i n  t h e  p a r k .  PW v e n t u r e s  

s e r v e s  t h e  p u b l i c  i n  t h e  l i m i t e d  a r e a  t h a t  i t  h a s  d e f i n e d  f o r  

i t s e l f .  I t  is  p r o v i d i n g  s e r v i c e  t o  a l l  t h e  p u b l i c  i n  t h a t  a r e a .  - 
I n  D e p a r t m e n t  o f  Revenue  v .  Merr i t t  S q u a r e  C o r p o r a t i o n ,  3 3 4  

So.2d 3 5 1  ( F l a .  1st DCA 1 9 7 6 ) ,  a  t a x  c a s e ,  t h e  C o u r t  f o u n d  Y e r r i t t  

S q u a r e  t o  b e  a  p r i v a t e  r a t h e r  t h a n  p u b l i c  u t i l i t y .  Mer r i t t  S q u a r e  

was  a  p r i v a t e  u t i l i t y  f o r  t a x  p u r p o s e s  b e c a u s e  i t  s o l d  e l e c t r i c i t y  



o n l y  t o  i t s  t e n a n t s ,  p a r t i e s  w i t h  whom i t  h a d  a  r e l a t i o n s h i p  o t h e r  

t h a n  j u s t  t h e  s a l e  o f  e l e c t r i c i t y .  PW V e n t u r e s  w a s  c r e a t e d  f o r  

t h e  so le  p u r p o s e  o f  s e l l i n g  e l e c t r i c i t y  t o  o t h e r  u n r e l a t e d  

p a r t i e s .  

I n  C h e r r y  L a k e  v .  K e a r c e ,  1 5 7  F l a .  4 8 4 ,  2 6  S o . 2 d  4 3 4  ( F l a .  

1 9 4 6 ) ,  C h e r r y  L a k e  w a s  n o t  f o u n d  t o  b e  a  p u b l i c  u t i l i t y  b e c a u s e  

t h e  t e l e p h o n e  s y s t e m  t h a t  was  i n s t a l l e d  " w a s  m a i n t a i n e d  p r i m a r i l y  

f o r  t h e  c o n v e n i e n c e  o f  t h e  c o r p o r a t i o n  ... a n d  a l t h o u g h  a  f e w  

s u b s c r i b e r s  ... were a l l o w e d  t o  p a r t i c i p a t e  i n  t h e  s e r v i c e ,  s u c h  

s e r v i c e  was  i n c i d e n t a l  a n d  i n  n o w i s e  c h a n g e d  t h e  d o m i n a n t  p u r p o s e  

f o r  w h i c h  t h e  s y s t e m  was  i n s t a l l e d . "  ( 2 6  So .2d  a t  4 3 7 ) .  

I n  V i l l a g e  o f  V i r g i n i a  G a r d e n s  v .  C i t y  o f  Miami S p r i n g s ,  1 7 1  

So .2d  199 ( F l a .  3 r d  DCA 1 9 6 5 ) ,  Miami S p r i n g s  w a s  f o u n d  n o t  b e  a  

p u b l i c  u t i l i t y  b e c a u s e  o f  i t s  i n c i d e n t a l  s a l e  o f  b u l k  w a t e r  t o  

V i r g i n i a  G a r d e n s .  T h e  d o m i n a n t  p u r p o s e  o f  t h e  C i t y  o f  Miami 

S p r i n g s  was  t o  p r o v i d e  g o v e r n m e n t a l  s e r v i c e s ,  i n c l u d i n g  w a t e r ,  t o  

i t s  own r e s i d e n t s 1 5  n o t  t o  p r o v i d e  w a t e r  t o  V i r g i n i a  G a r d e n s .  

PW V e n t u r e s  is  n o t  s u p p l y i n g  e l e c t r i c i t y  t o  i t s e l f ,  i t  is  i n  

b u s i n e s s  t o  s e l l  e l e c t r i c i t y  t o  o t h e r s .  

T h e  f a c t u a l  c i r c u m s t a n c e s  i n  H i g g s  v .  C i t y  o f  F o r t  P i e r c e ,  118 

S o . 2 d  5 8 2  ( F l a .  2 n d  DCA 1 9 6 0 ) ,  a r e  s o m e w h a t  u n c l e a r .  N o  

r e c i t a t i o n  i s  g i v e n  o f  t h e  f a c t s  l e a d i n g  t h e  C o u r t  t o  c o n c l u d e  

t h a t  t h e  l o c a l  g a s  d e a l e r s  were n o t  p u b l i c  u t i l i t i e s .  T h e  C o u r t  

s i m p l y  s t a t e s  " t h e  t e s t i m o n y  ... w a s  u n c o n t r a d i c t e d  t h a t  t h e  l o c a l  

5  S e c t i o n  3 6 7 . 0 2 2 ( 2 ) ,  F l o r i d a  S t a t u t e s ,  e x e m p t s  f r o m  t h e  
d e f i n i t i o n  o f  p u b l i c  u t i l i t y  f o r  r e g u l a t o r y  p u r p o s e s  a  w a t e r  o r  
sewer u t i l i t y  owned a n d  o p e r a t e d  b y  a n  i n c o r p o r a t e d  c i t y .  



d e a l e r s  o f  a r t i f i c i a l  g a s  were p r i v a t e  b u s i n e s s e s  a n d  n o n e  ... 
were o p e r a t i n g  a  p u b l i c  u t i l i t y . "  I t  i s  s i g n i f i c a n t  t h a t  t h e  

l o c a l  d e a l e r s  were s e l l i n g  a r t i f i c i a l  g a s  ( p r o p a n e )  , r a t h e r  t h a n  

n a t u r a l  g a s ,  a n d  p r e s u m a b l y  were n o t  d i s t r i b u t i n g  t h i s  a r t i f i c i a l  

g a s  v i a  a n  i n - g r o u n d  d i s t r i b u t i o n  s y s t e m .  T h e r e f o r e  t h e  s e r v i c e  

p r o v i d e d  b y  l o c a l  d e a l e r s  was  more l i k e  g o i n g  t o  a  g a s  s t a t i o n  f o r  

f u e l  f o r  a n  a u t o m o b i l e ,  e x c e p t  i t  was  a  p r o p a n e  t a n k  t h a t  was  

f i l l e d .  

PW V e n t u r e s '  a n d  t h e  A m i c i ' s  a p p l i c a t i o n  o f  t h e s e  c a s e s  f o r  

p u r p o s e s  o f  i n t e r p r e t i n g  s e c t i o n  3 6 6 . 0 2 ( 1 ) ,  F l o r i d a  S t a t u t e s ,  is 

i n a p p r o p r i a t e .  The  a p p l i c a t i o n  i n t r o d u c e s  a n  a r b i t r a r y  n u m e r i c a l  

s t a n d a r d  which  was n o t  i n t e n d e d  b y  t h e  L e g i s l a t u r e .  An e n t i t y  

g e n e r a t i n g  a n d  s e l l i n g  e l e c t r i c i t y  i s  a  p u b l i c  u t i l i t y  w h e t h e r  i t  

se l l s  t o  o n e  e n d - u s e r ,  two e n d - u s e r s ,  t e n  or more. 

4 .    he C o m m i s s i o n ' s  D e c i s i o n  I n  T h i s  C a s e  Is  C o n s i s t e n t  w i t h  I t s  
P r  ior  D e c i s i o n s .  

T h e  Commiss ion  h a s  b e e n  c o n s i s t e n t  i n  i t s  i n t e r p r e t a t i o n  o f  

c h a p t e r  3 6 6 ,  F l o r i d a  S t a t u t e s ,  a n d  t h e  i n t e r p r e t a t i o n  o f  t h e  term 

p u b l i c  u t i l i t y  was  u s e d  i n  t h a t  C h a p t e r .  The  Commiss ion  h a s  

c o n c l u d e d  t h a t  a  r e t a i l  s a l e  o f  e l e c t r i c i t y  t o  a n  e n d - u s e r  makes  

t h e  e n t i t y  s e l l i n g  t h e  e l e c t r i c i t y  a  p u b l i c  u t i l i t y  a n d  t h a t  e a c h  

p u b l i c  u t i l i t y  h a s  t h e  r i g h t  a n d  o b l i g a t i o n  t o  s e r v e  c u s t o m e r s  i n  

i t s  s e r v i c e  a r e a  f r e e  o f  c o m p e t i t i o n .  

F i r s t ,  i n  t h e  1 9 7 0  i n v e s t i g a t i o n  i n t o  s u b m e t e r i n g  o f  e l e c t r i c  

s e r v i c e ,  I n v e s t i g a t i o n  o f  t h e  P r a c t i c e ,  P o l i c y  a n d  P r o c e d u r e s  o f  

P u b l i c  U t i l i t i e s  Engaged  i n  S a l e  o f  ~ l e c t r i c i t y  t o  b e  R e s o l d ,  



D o c k e t  N o .  69319-EU, O r d e r  N o .  4 8 7 4 ,  t h e  C o m m i s s i o n  r e c o g n i z e d  

t h a t  a  s a l e  o f  e l e c t r i c i t y  to  t e n a n t s ,  w h i c h  w a s  s u b m e t e r e d  o n l y  

t o  a l l o c a t e  cos t s ,  d i d  n o t  make  t h e  l a n d l o r d  a  p u b l i c  u t i l i t y .  

T h e  l a n d l o r d  was  n o t  d i s p l a c i n g  s e r v i c e  f r o m  t h e  u t i l i t y  a n d  was 

t h e r e f o r e  n o t  i n  c o m p e t i t i o n  w i t h  t h e  r e g u l a t e d  u t i l i t y .  Nor was 

t h e  l a n d l o r d  e n g a g e d  i n  t h e  p r o d u c t i o n  a n d  s a l e  o f  e l e c t r i c i t y  a s  

a s e p a r a t e  e n t e r p r i s e .  ~ n  t h i s  case PW V e n t u r e s  was c r e a t e d  f o r  

t h e  sole  p u r p o s e  o f  s e l l i n g  e l e c t r i c i t y  i n  d i r e c t  c o m p e t i t i o n  w i t h  

t h e  r e g u l a t e d  u t i l i t y .  

T h e  C o m m i s s i o n  f i r s t  d i s c u s s e d  t h e  i s s u e  o f  r e t a i l  s a l e s  b y  

c o g e n e r a t o r s  when i t  a d o p t e d  r u l e s  i m p l e m e n t i n g  PURPA. Amqndment 

o f  R u l e s  25-17 .80  t h r o u g h  25 -17 .89  R e l a t i o n  t o  C o g e n e r a t i o n ,  O r d e r  

NO.  1 2 6 3 4 ,  8 3  F.P.s.C. 1 0 : 1 5 0  ( 1 9 8 3 ) .  PURPA r e q u i r e s  e l e c t r i c  

u t i l i t i e s  t o  p u r c h a s e  power f r o m  c o g e n e r a t o r s  a t  a w h o l e s a l e  p r ice  

e s t a b l i s h e d  b y  s t a t e  r e g u l a t o r y  c o m m i s s i o n s .  C o g e n e r a t o r s  h a d  

p r o p o s e d  t h a t  t h e y  b e  p e r m i t t e d  t o  make  r e t a i l  s a l e s .  T h e  

C o m m i s s i o n  f o u n d  t h a t  a r e t a i l  s a l e  b y  a c o g e n e r a t o r  i n f r i n g e d  o n  

t h e  r e g u l a t e d  u t i l i t y ' s  e x c l u s i v e  r i g h t  a n d  o b l i g a t i o n  t o  s e r v e  

w i t h i n  i t s  s e r v i c e  area.  T h a t  f i n d i n g  i s  c o n s i s t e n t  w i t h  f e d e r a l  

law b e c a u s e  PuRPA p r o h i b i t e d  t h e  F e d e r a l  E n e r g y  R e g u l a t o r y  

C o m m i s s i o n  f r o m  a d o p t i n g  a n y  r u l e  t h a t  a u t h o r i z e d  a  c o g e n e r a t o r  t o  

make  r e t a i l  s a l e s ,  1 6  USC 8 2 4  a - 3 ( 2 )  ( 1 9 8 2  S u p p . )  ( ~ p p e n d i x  C  

c o n t a i n s  t h e  p e r t i n e n t  p a g e s  o f  o r d e r  N o .  1 2 6 3 4 . )  

T h e  c o n c l u s i o n  i n  t h e  c o g e n e r a t i o n  r u l e m a k i n g  p r o c e e d i n g s  h a s  

b e e n  c o n s i s t e n t l y  a p p l i e d  i n  s u b s e q u e n t  cases.  I n  P e t i t i o n  o f  

M o n s a n t o  Company f o r  a ~ e c l a r a t o r y  S t a t e m e n t  C o n c e r n i n g  t h e  L e a s e  



F i n a n c i n g  o f  a  C o g e n e r a t i o n  F a c i l i t y ,  O r d e r  N o .  1 7 0 0 9 ,  8 7  F.P.S.C. 

1 2 :  354 ( 1 9 8 7 )  , t h e  Commiss ion found  t h a t  i n  t h e  l e a s e - f  i n a n c i n q  

a r r a n g e m e n t  M o n s a n t o  r e t a i n e d  a l l  t h e  b u s i n e s s  a n d  f i n a n c i a l  r i s k s  

a s s o c i a t e d  w i t h  t h e  c o g e n e r a t i o n  f a c i l i t y  and  t h e r e f o r e  n o  

p r o h i b i t e d  r e t a i l  s a l e  had o c c u r r e d .  

I n  P e t i t i o n  o f  M e t r o p o l i t a n  Dade C o u n t y  f o r  ~ x p e d i t e d  

C o n s i d e r a t i o n  o f  R e q u e s t  f o r  P r o v i s i o n  o f  S e l f - S e r v i c e  

~ r a n s m i s s i o n ,  O r d e r  N o .  1 7 5 1 0 ,  8 7  F.P.S.C. 5 : 3 2  ( 1 9 8 7 ) ,  t h e  

Commiss ion d e n i e d  t h e  C o u n t y ' s  r e q u e s t  f o r  s e l f - s e r v i c e  w h e e l i n g  

b e c a u s e  t h e  e n t i t y  t o  whom t h e  s e r v i c e  was t o  b e  d e l i v e r e d  had 

o n l y  a  p a r t i a l  o w n e r s h i p  i n t e r e s t  i n  t h e  c o g e n e r a t i n g  f a c i l i t y .  

T h e  e n t i t y  r e c e i v i n g  t h e  e l e c t r i c i t y  was n o t  t h e  same a s  t h e  

e n t i t y  g e n e r a t i n g  t h e  e l e c t r i c i t y ,  a n d  t h e r e f o r e  t h e  t r a n s a c t i o n  

b o r e  some e l e m e n t s  o f  a  r e t a i l  s a l e  and  was n o t  s e l f - s e r v i c e  

w h e e l i n g .  

  in ally, i n  p e t i t i o n  o f  T imber  E n e r g y  R e s o u r c e s ,  I n c .  f o r  a  

D e c l a r a t o r y  S t a t e m e n t ,  O r d e r  N o .  1 7 2 5 1 ,  8 7  F.P.S.C. 3 :44 ( 1 9 8 7 ) ,  

t h e  Commiss ion c o n c l u d e d  t h e  s a l e  o f  e l e c t r i c i t y  t o  e n d - u s e r s  

w i t h i n  a  s p e c i f i c  i n d u s t r i a l  p a r k  would b r i n g  t h e  s e l l e r  w i t h i n  

o u r  j u r i s d i c t i o n  a s  a  p u b l i c  u t i l i t y .  

T h e  c a s e  now b e f o r e  t h e  C o u r t  i s  y e t  a  f u r t h e r  r e f i n e m e n t  o f  

t h e  r e a s o n i n g  o f  a l l  t h e s e  p r o c e e d i n g s .  T h e  c o n c l u s i o n s  i n  e a c h  

c a s e  a r e  c o n s i s t e n t .  W h i l e  l a n g u a g e  i n  t h e  T imber  E n e r g y  d e c i s i o n  

seemed t o  s u g g e s t  a  d i f f e r e n t  r e s u l t  m i g h t  h a v e  b e e n  r e a c h e d  i n  

t h i s  c a s e ,  c o n s i d e r a t i o n  o f  t h e  s p e c i f i c  f a c t s  l e d  t o  t h e  

c o n c l u s i o n  t h a t  t h e  ~ e g i s l a t u r e  i n t e n d e d  t h a t  t h e  term p u b l i c  



u t i l i t y  i n c l u d e  a n  e n t i t y  mak ing  a  s a l e  o f  e l e c t r i c i t y  t o  a n y  

member o f  t h e  p u b l i c .  

I n  P e t i t i o n  o f  RCA C o m m u n i c a t i o n s ,  I n c .  f o r  a  ~ e c l a r a t o r y  

S t a t e m e n t ,  O r d e r  N o .  16092  8 6  F.P.S.C. ( 1 9 8 6 ) ,  t h e  Commiss ion  

f o u n d  RCA was n o t  s u b j e c t  t o  Commiss ion  j u r i s d i c t i o n  i n  p r o v i d i n g  

t e l e p h o n e  s e r v i c e  e x c l u s i v e l y  t o  t h e  U n i t e d  S t a t e s  M i l i t a r y .  T h e  

RCA d e c i s i o n  i s  n o t  a p p l i c a b l e  i n  t h i s  c a s e .  ~ i r s t ,  t h e  e n t i t y  t o  - 
whom s e r v i c e  was  t o  b e  f u r n i s h e d  was t h e  U n i t e d  S t a t e s  M i l i t a r y ,  

a n  e n t i t y  n o t  d e f i n e d  a s  a  p e r s o n  u n d e r  t h e  p e r t i n e n t  s t a t u t e s  a n d  

t h e r e f o r e  a r g u a b l y  n o t  a  member o f  t h e  p u b l i c .  ~ u t  more 

s i g n i f i c a n t  t o  d i s t i n g u i s h i n g  t h a t  d e c i s i o n  i s  t h e  d i f f e r e n t  

l e g i s l a t i v e  i n t e n t  e v i d e n t  i n  c h a p t e r  3 6 4 ,  F l o r i d a  S t a t u t e s .  I n  

1 9 8 2 ,  t h e  L e g i s l a t u r e  d e t e r m i n e d  t h a t  t e l e p h o n e  s e r v i c e ,  e x c e p t  

f o r  l o c a l  e x c h a n g e  s e r v i c e ,  s h o u l d  b e  o p e n e d  u p  t o  c o m p e t i t i o n .  

T h i s  c r e a t e d  a  v a s t l y  d i f f e r e n t  m a r k e t  a n d  r e g u l a t o r y  scheme  f o r  

t e l e p h o n e  s e r v i c e .  I n  t h e  a b s e n c e  o f  a  n a t u r a l  m o n o p o l y ,  

c o m p e t i t i o n ,  r a t h e r  t h a n  r e g u l a t i o n ,  would  p r o t e c t  c o n s u m e r s .  A 

s i m i l a r  c h a n g e  h a s  n o t  b e e n  made i n  c h a p t e r  3 6 6 ,  w h i c h  a f f i r m s  t h e  

C o m m i s s i o n ' s  c o n c l u s i o n  t h a t  t h e  ~ e g i s l a t u r e  d e t e r m i n e d  t h a t  

e l e c t r i c  s e r v i c e  i s  t o  b e  p r o v i d e d  b y  a  s i n g l e  p r o v i d e r  w i t h i n  a  

g i v e n  a r e a .  

5 .  The  C o m m i s s i o n ' s  D e c i s i o n  I s  E n t i t l e d  T o  G r e a t  W e i g h t .  

The  c o n s t r u c t i o n  o f  a  s t a t u t e  b y  t h e  a g e n c y  c h a r g e d  w i t h  i t s  

e n f o r c e m e n t  a n d  i n t e r p r e t a t i o n  is  e n t i t l e d  t o  g r e a t  w e i g h t .  

C o u r t s  s h o u l d  n o t  d e p a r t  f r o m  t h a t  c o n s t r u c t i o n  u n l e s s  i t  i s  



c l e a r l y  e r r o n e o u s .  Warnock  v .  F l o r i d a  Hotel  a n d  R e s t a u r a n t ,  ( F l a .  

3 r d  DCA 1 9 6 5 ) ,  - a p p .  d i s m ' d  188 So.2d  811 ( F l a .  1 9 6 6 ) .   he 

C o m m i s s i o n  h a s  i n t e r p r e t e d  t h e  term " p u b l i c  u t i l i t y "  c o n s i s t e n t  

w i t h  t h e  e n t i r e  d e f i n i t i o n  i n  s e c t i o n  3 6 6 . 0 2  (1) , F l o r i d a  S t a t u t e s ,  

a n d  t h e  L e g i s l a t u r e ' s  i n t e n t  i n  e n a c t i n g  c h a p t e r  3 6 6 .  M o r e o v e r ,  

t h e  C o m m i s s i o n  h a s  c o n s i s t e n t l y  a p p l i e d  t h i s  i n t e r p r e t a t i o n  i n  

p r o c e e d i n g s  b e f o r e  i t .  

T h e  C o m m i s s i o n ' s  i n t e r p r e t a t i o n  o f  s e c t i o n  3 6 6 . 0 2  (1) , P l o r  i d a  

S t a t u t e s ,  i s  n o t  e r r o n e o u s ;  n o r  h a s  t h e  C o m m i s s i o n  d i s r e g a r d e d  

p r i o r  c o u r t  d e c i s i o n s  w h i c h  i n t e r p r e t  t h a t  s e c t i o n .  T h e r e  h a v e  

b e e n  n o  cases w h i c h  i n t e r p r e t  s e c t i o n  3 6 6 . 0 2  (1) ,   lor i d a  S t a t u t e s ,  

f o r  r e g u l a t o r y  p u r p o s e s .  T h e r e f o r e ,  t h i s  C o u r t  s h o u l d  n o t  d e p a r t  

f r o m  t h e  C o m m i s s i o n ' s  i n t e r p r e t a t i o n  o f  s e c t i o n  3 6 6 . 0 2  (1) , F l 0 r  i d a  

S t a t u t e s .  



CONCLUSION 

T h e  s t a t u t o r y  d e f i n i t i o n  a n d  l e g i s l a t i v e  i n t e n t  t a k e n  i n  

c o m b i n a t i o n ,  l e d  t h e  C o m m i s s i o n  t o  c o n c l u d e  t h a t  a n  e n t i t y  

g e n e r a t i n g  a n d  s e l l i n g  e l e c t r i c i t y  t o  e n d - u s e r s ,  n o  matter how 

sma l l  i n  n u m b e r  or g e o g r a p h i c a l  a r e a ,  was a p u b l i c  u t i l i t y  f o r  

p u r p o s e s  o f  C h a p t e r  3 6 6 ,  F l o r i d a  S t a t u t e s .  PW V e n t u r e s  is  

g e n e r a t i n g  a n d  s e l l i n g  e l e c t r i c i t y  t o  P r a t t  a n d  w h i t n e y  f o r  u s e  b y  

P r a t t  a n d  W h i t n e y  a n d  o t h e r  e n d - u s e r s  a n d  i s  t h e r e f o r e  a p u b l i c  

u t i l i t y .  

T h i s  C o u r t  s h o u l d  c o n c u r  i n  t h a t  c o n c l u s i o n  a n d  a f f i r m  t h e  

C o m m i s s i o n ' s  o r d e r .  

R e s p e c t f u l l y  s u b m i t t e d ,  

Di rec tor ,  D i v i s i o n  o f  A p p e a l s  
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