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INTRODUCTION 

The P e t i t i o n e r s  i n  t h e i r  B r i e f  s h a l l  r e f e r  t o  t h e  

p a r t i e s  a s  they stood i n  t he  t r i a l  cou r t  below. Therefore ,  the  

P e t i t i o n e r s ,  FLETCHER SLEMP and DORA SLEMP, s h a l l  be r e fe r r ed  t o  

a s  the  "Appellants" or  " S L E M P S " ;  and t h e  Respondent ,  C I T Y  OF 

NORTH M I A M I ,  s h a l l  be r e fe r r ed  t o  a s  t h e  "Appellee" or " C I T Y " .  

Reference t o  t h e  record on appeal from the  t r i a l  cour t  s h a l l  be 

ind ica ted  by t h e  l e t t e r  "R" followed by t h e  paginat ion given t o  

s a i d  r e c o r d  by t h e  C le rk  of  t h e  C i r c u i t  C o u r t  of  A p p e a l .  

Reference t o  t he  Appendix s h a l l  be indicated by t h e  l e t t e r  "A" .  
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A C o m p l a i n t  w a s  f i l e d  on March 26 ,  1 9 8 4 ,  a l l e g i n g  f l o o d  

damage d u e  t o  t h e  CITY'S n e g l i g e n t  m a i n t e n a n c e  o f  t h e i r  d r a i n a g e  

p u m p s  ( R .  1 - 8 ) .  T h e  C I T Y  d e n i e d  e s s e n t i a l l y  a l l  o f  t h e  

a l l e g a t i o n s  o f  t h e  C o m p l a i n t  and a s s e r t e d  an  A f f i r m a t i v e  D e f e n s e  

o f  s o v e r e i g n  immunity a s  w e l l  a s  o t h e r  d e f e n s e s  which  a r e  n o t  a t  

i s s u e  ( R .  1 2 - 1 5 ) .  An Amended Compla in t  was f i l e d  on December 21 ,  

1984 ,  which  m e r e l y  changed  t h e  d a t e  of t h e  f l o o d i n g  ( R .  31 -37) .  

The Answer and t h e  A f f i r m a t i v e  D e f e n s e s  t o  t h e  Amended Compla in t  

a g a i n  r a i s e d  t h e  i s s u e  o f  s o v e r e i g n  immunity a s  w e l l  a s  t h e  o t h e r  

d e f e n s e s  which  a r e  n o t  i n  i s s u e  ( R .  48-51) .  On O c t o b e r  4 ,  1 9 8 5 ,  

t h e  C I T Y  f i l e d  i t s  Mot ion  f o r  Summary Judgment  ( R .  70 -76) .  The 

t r i a l  C o u r t  a d d r e s s e d  t h e  i s s u e s  of s o v e r e i g n  immuni ty ,  proximate 

c a u s e  and  n o t i c e .  The c o u r t  d e n i e d  t h e  m o t i o n  as t o  p r o x i m a t e  

c a u s e  and  n o t i c e  and  g r a n t e d  t h e  D e f e n d a n t s ' s  Mot ion  f o r  Summary 

J u d g m e n t  o n  t h e  i s s u e  o f  s o v e r e i g n  immunity.  The c o u r t  a l s o  

i n v i t e d  j u d i c i a l  r e v i e w  o f  t h e s e  i s s u e s  ( R .  8 9 ) .  The o n l y  i s s u e  

t h a t  t h e  SLEMPS r a i s e d  i n  t h e i r  appeal t o  t h e  D i s t r i c t  C o u r t  o f  

Appeal, T h i r d  D i s t r i c t  was t h a t  o f  s o v e r e i g n  i m m u n i t y .  T h e  

i s s u e ,  t h e n ,  a s  r a i s e d  by t h e  p l e a d i n g s  i s  w h e t h e r  t h e  CITY, o n c e  

t h e y  h a v e  t a k e n  on t h e  r e s p o n s i b i l i t y  o f  c o n t r o l l i n g  r a i n w a t e r  

w i t h  a sewer s y s t e m  ( i n c l u d i n g  a pumping s t a t i o n ) ,  owed a d u t y  t o  

t h e  r e s i d e n t s  o f  t h o s e  areas  c o n t r o l l e d  by t h e  C I T Y  t o  u s e  

r e a s o n a b l e  care i n  t h e  m a i n t e n a n c e  of t h o s e  pumps. 
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An appea l  was t i m e l y  t a k e n  t o  t h e  D i s t r i c t  C o u r t  of 

Appeal, T h i r d  D i s t r i c t ,  on  December 11, 1985  ( R .  8 8 ) .  The T h i r d  

D i s t r i c t  r e n d e r e d  i t s  O p i n i o n  r e v e r s i n g  t h e  t r i a l  c o u r t ' s  summary 

judgmen t  ( A .  1 -3) .  The CITY f i l e d  a Motion f o r  R e - H e a r i n g  e n  

Banc which  was g r a n t e d  on November 1 0 ,  1987 (A.  4 - 9 ) .  The T h i r d  

D i s t r i c t  e n  b a n c  r e v e r s e d  t h e  o r i g i n a l  p a n e l ' s  O p i n i o n  a n d  

a f f i r m e d  t h e  Summary J u d g m e n t  a g a i n s t  t h e  SLEMPS. The T h i r d  

D i s t r i c t  e n  b a n c  O p i n i o n  c e r t i f i e d  t h i s  case  t o  b e  o f  g r e a t  

p u b l i c  i m p o r t a n c e  ( A .  1 0 - 1 9 ) .  On December  4 ,  1 9 8 7  a t i m e l y  

Notice of Appeal  was f i l e d .  
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( 3 )  

SUBWARY OF ARGUMENT 

The ownership and/or control of property by the CITY is 

not unique to a governmental entity. Therefore, the CITY has the 

same liability as an individual for the negligent maintenance of 

its property which results in harm to the Plaintiff. Under these 

circumstances the CITY'S traditional sovereign immunity has been 

waived by si768.28, Fla. Stat. (1975). 

The trial court erred when it held that 5 768.28, Fla. 

Stat. (1975) does not waive sovereign immunity under the 

foregoing circumstances. 
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( 4 )  

ARGUMENT 

POINT I 

THE CITY I S  NOT IMMUNE FROM SUIT FOR DAMAGES 
CAUSED BY THE CITY'S FAILURE TO MAINTAIN ITS 
STORM SEWER PUMPS. 

I n  t h e  case a t  b a r ,  t h e  C I T Y  c o n t r o l s  t h e  storm sewer 

s y s t e m  and  i t  is  a l l e g e d  t h a t  i t  n e g l i g e n t l y  f a i l e d  t o  m a i n t a i n  

t h e  d r a i n a g e  pumps c a u s i n g  f l o o d i n g  and  damage t o  t h e  SLEMPS' 

p r o p e r t y  ( R .  1 - 8 ) .  O n c e  t h e  CITY b u i l d s  o r  a c c e p t s  t h e  

d e d i c a t i o n  of  t h e  s t o r m  sewer s y s t e m  a n d  t h e n  c o n t r o l s  t h a t  

system w i t h  i t s  pumps, i t  e n g a g e s  i n  a c t i v i t i e s  t h a t  a r e  n o t  

u n i q u e  t o  a g o v e r n m e n t a l  body i. e . ,  o w n e r s h i p  and  c o n t r o l  of 

p r o p e r t y .  T h e  o w n e r s h i p  o r  c o n t r o l  of  a s to rm sewer  i s  a 

p r o p r i e t a r y  or  c o r p o r a t e  a s  opposed  t o  g o v e r n m e n t a l  f u n c t i o n .  

Bray  v .  C i t y  of W i n t e r  Garden ,  40 So.2d 459 ( F l a .  1 9 4 9 ) ;  C i t y  of 

T a l l a h a s s e e  v .  E l l i o t t ,  326  S o . 2 d  256  ( F l a .  1st DCA 1 9 7 5 ) ;  

M a v e r n i a  I n v .  Co. v .  C i t y  o f  T r i n i d a d ,  1 2 3  Co lo .  394,  229 P.2d 

945 ( 1 9 5 1 ) ;  Green  v .  Town o f  West S p r i n g s f i e l d ,  323 Mass. 335 ,  81 

N . E .  2d 819 ( 1 9 4 8 ) ;  C l a y  v.  C i t y  o f  J e r s e y  C i t y ,  84 N . J .  S u p e r i o r  

9 ,  200 A. 2d 787 (App. Div .  1 9 6 4 ) ;  S t a t e  o f  N e w  Mexico e x  r e l .  

C i t y  o f  A l b u q u e r q u e  v .  L a v e n d e r ,  6 9  N.M.  2 2 0 ,  3 6 5  P . 2 d  6 5 2  

( 1 9 6 1 ) ;  Doud v .  C i t y  of C i n c i n n a t i ,  1 5 2  Oh io  S t .  1 3 2 ,  87 N.E. 2d 

243 ( 1 9 4 9 ) ;  Oklahoma C i t y  v.  Romano, 433 P.2d 924 ( O k l a .  1 9 6 7 ) ;  

R o t e l l a  v .  McGovern, 1 0 9  R . I .  529 ,  288 A.2d 258 ( 1 9 7 2 ) ;  F u l l e r  v .  
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( 5 )  

C i t y  o f  R u t l a n d ,  122  V t .  284,  1 7 1  A.2d 58  ( 1 9 6 1 ) ;  S i g u r d s o n  v.  

C i t y  of S e a t t l e ,  4 8  Wash. 2d 1 5 5 ,  292 P.2d 214 ( 1 9 5 6 ) ;  and  59 ALR 

2d 281. 

F l o r i d a  S t a t u t e  S 768.28 w a i v e s  t h e  CITY'S s o v e r e i g n  

immunity a s  t o  l i a b i l i t y  f o r  common law t o r t s .  Thus ,  t h e  C I T Y  i s  

l i a b l e  f o r  damages c a u s e d  by i t s  n e g l i g e n t  o w n e r s h i p  o r  c o n t r o l  

of p r o p e r t y  where  t h e  same n e g l i g e n t  o w n e r s h i p  and  c o n t r o l  would 

s u b j e c t  a n  i n d i v i d u a l  t o  l i a b i l i t y .  T r i a n o n  P a r k  Condominium v.  

C i t y  o f  H i a l e a h ,  468 So.2d 912 ( F l a .  1 9 8 5 )  and  A v a l l o n e  v.  Board  

o f  C o u n t y  Commiss ione r s  of C i t r u s  Coun ty ,  493 So.2d 1002 ( F l a .  

1 9 8 6 ) .  T h e r e f o r e ,  t h e  t r i a l  c o u r t ' s  e n t r y  of summary judgmen t  on  

i t s  f i n d i n g  o f  s o v e r e i g n  immunity a s  t o  t h i s  same a c t i v i t y  i .e . ,  

n e g l i g e n t  o w n e r s h i p  o r  c o n t r o l  o f  t h e  sewer s y s t e m ,  a n d  t h e  

D i s t r i c t  C o u r t ' s  e n  b a n c  O p i n i o n  a f f i r m i n g  t h e  j u d g m e n t  was 

e r ro r .  The SLEMPS r e s p e c t f u l l y  r e q u e s t  t h a t  t h i s  C o u r t  q u a s h  t h e  

e n  b a n c  O p i n i o n  o f  t h e  T h i r d  D i s t r i c t ,  r e v e r s e  t h e  Summary 

Judgment  of t h e  t r i a l  c o u r t  and remand t h e  case f o r  t r i a l .  

The t r i a l  c o u r t  i n  t h e  case a t  b a r  h a s  i n v i t e d  j u d i c i a l  

r e v i e w  a s  a r e s u l t  o f  t h e  c o n f u s i o n  t h a t  h a s  b e e n  c a u s e d  b y  

r e c e n t  d e c i s i o n s  i n  t h e  a rea  of s o v e r e i g n  immunity.  The T h i r d  

D i s t r i c t  c e r t i f i e d  t h e  i s s u e  r a i s e d  by  t h i s  appeal  t o  b e  o f  g r e a t  

p u b l i c  i m p o r t a n c e .  

T h i s  C o u r t ' s  d e c i s i o n  i n  T r i a n o n  P a r k  Condominium v .  

C i t y  o f  H i a l e a h ,  468 So.2d 912 ( F l a .  1 9 8 5 ) ,  made i t  a b u n d a n t l y  
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c lear  t h a t  5 7 6 8 . 2 8 ,  F l a .  S t a t .  ( 1 9 7 5 )  ( W a i v e r  o f  S o v e r e i g n  

Immunity S t a t u t e )  d i d  n o t  e n l a r g e  t h e  l i a b i l i t y  o f  gove rnmen ta l  

b o d i e s  b u t  m e r e l y  w a i v e d  s o v e r e i g n  i m m u n i t y  a s  t o  t h o s e  

s i t u a t i o n s  w h e r e  t h e r e  wou ld  be l i a b i l i t y  had  t h e  a c t s  o r  

o m i s s i o n s  o f  t h e  g o v e r n m e n t  b e e n  t h a t  o f  a n  i n d i v i d u a l .  T h e  

C o u r t  found t h a t  there  were c e r t a i n  f u n c t i o n s  o r  a c t i v i t i e s  o f  a 

g o v e r n m e n t a l  body t h a t  a r e  n e v e r  pe r fo rmed  by an  i n d i v i d u a l  and ,  

t h u s ,  t h e  s t a t u t e  d o e s  n o t  waive  s o v e r e i g n  immunity a s  t o  these 

f u n c t i o n s  o r  a c t i v i t i e s .  I n  t h i s  r e g a r d ,  t h e  C o u r t  d i v i d e d  

g o v e r n m e n t a l  f u n c t i o n s  and  a c t i v i t i e s  i n t o  f o u r  ( 4 )  c a t a g o r i e s :  

(1) " L e g i s l a t i v e ,  P e r m i t t i n g ,  L i c e n s i n g  a n d  E x e c u t i v e  O f f i c e r  

F u n c t i o n s " ;  ( 2 )  "Enforcement  of L a w s  and  P r o t e c t i o n  o f  t h e  P u b l i c  

S a f e t y " ;  ( 3 )  " C a p i t a l  I m p r o v e m e n t  a n d  P r o p e r t y  C o n t r o l  

O p e r a t i o n s " ;  a n d  ( 4 )  " P r o v i d i n g  P r o f e s s i o n a l  E d u c a t i o n  and  

G e n e r a l  S e r v i c e s  f o r  t h e  H e a l t h  and Welfare  o f  t h e  C i t i z e n s " .  

The C o u r t  h e l d  t h a t  t h e  f i r s t  two c a t a g o r i e s  a r e  n e v e r  pe r fo rmed  

by i n d i v i d u a l s  and t h e  government  i s  immune from l i a b i l i t y  f o r  

i n j u r y  t h a t  r e s u l t s  f rom i t s  a c t  o r  o m i s s i o n  w i t h  r e g a r d  t o  these 

f u n c t i o n s  and a c t i v i t i e s .  However, t h e  C o u r t  a l s o  h e l d  t h a t  t h e  

l a s t  two c a t a g o r i e s  a r e  f u n c t i o n s  o r  a c t i v i t i e s  t h a t  a re  common 

t o  i n d i v i d u a l s  and ,  t h u s ,  s u b j e c t  t o  government  body t o  l i a b i l i t y  

i f  i t s  c o n d u c t  i s  o p e r a t i o n a l  a s  opposed t o  b e i n g  on t h e  p l a n n i n g  

l e v e l .  T h e  C o u r t  s p e c i f i c a l l y  found t h a t  a g o v e r n m e n t a l  body h a s  

t h e  same common l a w  d u t y  a s  a p r i v a t e  p e r s o n  t o  p r o p e r l y  m a i n t a i n  
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( 7 )  

and  o p e r a t e  i t s  p r o p e r t y .  The C o u r t  s t a t ed  a t  Page  920-921: 

"AS t h i s  c o u r t  h a s  made c l ea r  i n  p r i o r  case,  
t h e r e  i s  no l i a b i l i t y  fo r  t h e  f a i l u r e  o f  a 
g o v e r n m e n t a l  e n t i t y  t o  b u i l d ,  e x p a n d ,  o r  
m o d e r n i z e  c a p i t a l  i m p r o v e m e n t s  s u c h  a s  
b u i l d i n g s  and  r o a d s .  [ c i t a t i o n s  o m i t t e d ]  A 
g o v e r n m e n t a l  e n t i t y ' s  d e c i s i o n  n o t  t o  b u i l d  
o r  m o d e r n i z e  a p a r t i c u l a r  improvement  is  a 
d i s c r e t i o n a r y  j u d g m e n t a l  f u n c t i o n  w i t h  which  
w e  h a v e  h e l d  t h e  c o u r t  c a n  n o t  i n t e r f e r e .  
[ c i t a t i o n s  omi t ted]  On t h e  o t h e r  hand ,  o n c e  
a g o v e r n m e n t a l  e n t i t y  b u i l d s  o r  t akes  c o n t r o l  
of p r o p e r t y  o r  a n  i m p r o v e m e n t ,  i t  h a s  t h e  
same common law d u t y  a s  a p r i v a t e  p e r s o n  t o  
p r o p e r l y  m a i n t a i n  and  opera te  t h e  p r o p e r t y .  
See C o m m e r c i a l  C a r r i e r  ( m a i n t e n a n c e  o f  
t r a f f i c  c o n t r o l  d e v i c e s ) ;  D e p a r t m e n t  o f  
T r a n s p o r t a t i o n  v.  Webb, 438 So.2d 780 ( F l a .  
1 9 8 3 )  ( m a i n t e n a n c e  o f  r a i l r o a d  c r o s s i n g s ) ;  
Hodqes v .  C i t y  of W i n t e r  P a r k ,  433 So.2d 1257 
( F l a .  5 t h  DCA 1 9 8 3 ) ,  r e v i e w  d e n i e d  444 So.2d 
4 1 6  ( F l a .  1 9 8 4 )  ( m a i n t e n a n c e  of r o a d s ) ;  The 
Town o f  B e l l e a i r  v .  T a y l o r ,  4 2 5  So.2d 669 
( F l a .  2nd DCA 1 9 8 3 )  ( m a i n t e n a n c e  of f o l i a g e  
o n  m e d i a n ) ;  C i t y  of Tal lahassee v .  E l l i o t t ,  
3 2 6  S o . 2 d  256  ( F l a .  1st DCA 1 9 7 5 1 ,  c e r t .  
d e n i e d  3 4 4  S o . 2 d - 3 2 4  ( F l a .  1 9 7 7 )  ( m a i n t e n a n c e  
of d r a i n a g e  s y s t e m ) . "  

T h e  C I T Y  i n  t h e  case a t  b a r  owned and  c o n t r o l l e d  t h e  

s t r e e t s  and storm d r a i n a g e  s y s t e m .  I t  was t h e  CITY'S pump t h a t  

f a i l e d  t o  w o r k  and  a l l o w e d  t h e  CITY'S  s t r e e t s  t o  o v e r f l o w  a n d  t o  

f u n n e l  r a i n w a t e r  o n t o  t h e  SLEMPS' p r o p e r t y .  T h e  C I T Y  h a s  n o t  

appealed t h e  t r i a l  c o u r t ' s  r u l i n g  t h a t  t h e r e  w a s  a j u r y  i s s u e  a s  

t o  whether  t h e  C I T Y ' S  n e g l i g e n t  m a i n t e n a n c e  of i t s  pump was t h e  

p r o x i m a t e  c a u s e  o f  t h e  f l o o d i n g .  T h e r e f o r e ,  t h e  C I T Y  h a s  

a d m i t t e d ,  f o r  t h e  p u r p o s e s  of t h i s  appeal ,  t h a t  t h e  f l o o d i n g  was 

t h e  r e s u l t  of t h e  C I T Y ' S  n e g l i g e n t  m a i n t e n a n c e  of i t s  d r a i n a g e  

pumps. 
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T h e  l a w  c o n c e r n i n g  d r a i n a g e  s y s t e m s  was w e l l  s e t t l e d  

e v e n  b e f o r e  t h e  d e c i s i o n  i n  T r i a n o n  P a r k .  The o p e r a t i o n  o f  a 

d r a i n a g e  s y s t e m  h a s  a l w a y s  b e e n  a c o r p o r a t e  o r  p r o p r i e t a r y  

f u n c t i o n  f o r  which  c i t i e s  h a v e  n e v e r  b e e n  immune f rom s u i t .  C i ty  

o f  Bray  v .  C i t y  o f  W i n t e r  Garden ,  40 So.2d 459 ( F l a .  1 9 4 9 ) ;  C i t y  

of  T a l l a h a s s e e  v .  E l l i o t t ,  3 2 6  S o . 2 d  256 ( F l a .  1st DCA 1 9 7 5 )  

( i n v o l v i n g  m a i n t e n a n c e  o f  a d r a i n a g e  s y s t e m  and  c i t e d  by  T r i a n o n  

P a r k  a s  a n  example  o f  c a p i t a l  improvement  a n d  p r o p e r t y  c o n t r o l  

f u n c t i o n s  f o r  which  a c i t y  i s  n o t  immune f rom s u i t ) .  C i t y  of 

Bray v.  C i t y  o f  W i n t e r  Garden ,  40 So.2d 459 ( F l a .  1 9 4 9 ) ;  C i t y  of 

T a l l a h a s s e e  v .  E l l i o t t ,  326  S o . 2 d  2 5 6  ( F l a .  1st  DCA 1 9 7 5 ) ;  

M a v e r n i a  I n v .  Co. v .  C i t y  o f  T r i n i d a d ,  1 2 3  Colo. 394 ,  229 P.2d 

945 ( 1 9 5 1 ) ;  G r e e n  v .  Town o f  West S p r i n g s f i e l d ,  323 Mass. 335,  81 

N.E .  2d 819 ( 1 9 4 8 ) ;  C l a y  v .  C i t y  o f  J e r s e y  C i t y ,  8 4  N . J .  S u p e r i o r  

9 ,  200 A. 2d 787 (App. Div.  1 9 6 4 ) ;  S t a t e  of N e w  Mexico e x  r e l .  

C i t y  o f  A l b u q u e r q u e  v .  L a v e n d e r ,  69  N . M .  2 2 0 ,  3 6 5  P . 2 d  652  

( 1 9 6 1 ) ;  Doud v .  C i t y  of C i n c i n n a t i ,  1 5 2  Oh io  S t .  1 3 2 ,  87 N . E .  2d 

243  ( 1 9 4 9 ) ;  Oklahoma C i t y  v .  Romano, 433 P.2d 924 ( O k l a .  1 9 6 7 ) ;  

R o t e l l a  v .  McGovern, 1 0 9  R . I .  529 ,  288 A.2d 258 ( 1 9 7 2 ) ;  F u l l e r  v .  

C i t y  o f  R u t l a n d ,  122  V t .  284,  1 7 1  A.2d 58  ( 1 9 6 1 ) ;  S i g u r d s o n  v .  

C i t y  o f  S e a t t l e ,  48 Wash. 2d 1 5 5 ,  292 P.2d 214 ( 1 9 5 6 ) ;  and  59 ALR 

2d 281.  

When a s u i t  a g a i n s t  a g o v e r n m e n t a l  body i n v o l v e s  t h e  

o w n e r s h i p  o r  c o n t r o l  o f  p r o p e r t y  a s  i n  t h e  p r e s e n t  appeal,  t h e  



o n l y  i s s u e  f o r  t h e  t r i a l  c o u r t  t o  d e c i d e  is  whe the r  o r  n o t  t h e  

ac t s  o r  o m i s s i o n s  a r e  on t h e  o p e r a t i o n a l  l e v e l  o r  on t h e  p l a n n i n g  

l e v e l .  I f  t h e  n e g l i g e n t  m a i n t e n a n c e  o f  t h e  pumps i n v o l v e d  

d i s c r e t i o n a r y  p l a n n i n g  l e v e l  a c t i v i t y ,  t h e n  t h e  CITY w a s  immune 

from s u i t .  

T h e r e  a r e  n u m e r o u s  cases  t h a t  h a v e  h e l d  t h a t  t h e  

main tenance  of p r o p e r t y  o r  equipment owned by governmenta l  b o d i e s  

i n v o l v e s  o p e r a t i o n a l  l e v e l  a c t s  o r  o m i s s i o n s .  I n  Commerc ia l  

C a r r i e r  Corp. v. I n d i a n  River  County,  371 So.2d 1 0 1 0  ( F l a .  1 9 7 9 ) ,  

t h e  Cour t  found t h a t  t h e  f a i l u r e  t o  m a i n t a i n  t r a f f i c  c o n t r o l  

d e v i c e s  is o p e r a t i o n a l  conduct  and n e g l i g e n t  main tenance  of t h e s e  

d e v i c e s  w i l l  s u b j e c t  t h e  governmenta l  e n t i t y  t o  t o r t  l i a b i l i t y ,  

T h e  Cour t  i n  Hard ie  v .  C i t y  of G a i n e s v i l l e ,  10  F l a .  L a w  Weekly 

2 4 7 2 ,  11/8/85 (1st DCA NO.  BD-118 Opin ion  f i l e d  11 /5 /85 ) ,  found 

t h a t  t h e  C i t y ' s  c o n t r o l  o f  power l i n e s  was o p e r a t i o n a l  and 

t h e r e f o r e  t h e  C i t y  w a s  l i a b l e  f o r  t h e  n e g l i g e n t  m a i n t e n a n c e  o f  

t h o s e  l i n e s .  I n  C i t y  of Tal lahassee v.  E l l i o t t ,  326 So.2d 256 

( F l a .  1st DCA 1 9 7 5 ) ,  c e r t .  d e n i e d  344 So.2d 324 ( F l a ,  1 9 7 7 ) ,  t h e  

C o u r t  f o u n d  t h a t  t h e  m a i n t e n a n c e  o f  t h e  d r a i n a g e  s y s t e m  w a s  

conduc t  t h a t  i s  o p e r a t i o n a l .  

T h e r e  d o e s  n o t  appea r  t o  be  any q u e s t i o n  t h a t  a C i t y  

w i l l  be l i a b l e  f o r  a n  au tomobi le  a c c i d e n t  c a u s e d  by n e g l i g e n t  

main tenance  of  a t r a f f i c  c o n t r o l  d e v i c e  where t h e  d e v i c e  f a i l s  t o  

c o n t r o l  t h e  flow of t r a f f i c .  I n  s u c h  cases i t  is n o t  t h e  t r a f f i c  



c o n t r o l  d e v i c e  t h a t  p h y s i c a l l y  c a u s e s  t h e  a c c i d e n t .  T h e r e  i s  

e s s e n t i a l l y  no d i f f e r e n c e  be tween a t r a f f i c  c o n t r o l  d e v i c e  t h a t  

c o n t r o l s  t h e  f l o w  of  t r a f f i c  and a d r a i n a g e  pump t h a t  c o n t r o l s  

t h e  f l o w  o f  w a t e r .  T h e  C i t y ' s  s t r e e t s  f u n n e l  t r a f f i c  t h r o u g h  

t r a f f i c  c o n t r o l  d e v i c e s  i n  t h e  same manner  t h a t  t h e  C i t y ' s  

s t r e e t s  f u n n e l  r a i n w a t e r  t o  t h e  l o w e s t  p o i n t  i n  t h e  roadway and  

t h e n  i n t o  t h e  sewer s y s t e m  and t h e  pumping s t a t i o n .  S to rm sewers 

a n d  s t r e e t s  g o  hand-in-hand. T h e r e  would be no need f o r  s t o r m  

sewers i f  t h e  s t r e e t s  d i d  n o t  t r a p  t h e  water. S t r e e t s  n a t u r a l l y  

p r e v e n t  p e r c o l a t i o n  o f  r a i n w a t e r  i n t o  t h e  ground and f u n n e l  t h e  

water t o  t h e  l o w e s t  l e v e l  o f  t h e  s t r e e t .  C o n t r a c t o r s ,  a r c h i t e c t s  

a n d  e n g i n e e r s  r e c o g n i z e  t h a t  t h e  c o n s t r u c t i o n  o f  r o a d s  c h a n g e s  

t h e  n a t u r a l  c o u r s e  of water and t h e r e f o r e  c o n s t r u c t  s t o r m  sewers 

t o  p r e v e n t  t h e  f l o o d i n g  t h a t  i s  caused by t h e  e n t r a p m e n t  o f  water 

by t h e  s t r e e t s .  

I n  t h e  i n s t a n t  c a s e ,  t h e  f l o o d i n g  o f  t h e  SLEMPS' 

p r o p e r t y  w a s  n o t  m e r e l y  t h e  r e s u l t  o f  a h e a v y  r a i n f a l l .  T h e  

f l o o d i n g  came f rom t h e  C I T Y ' S  s t r e e t s  which trapped and f u n n e l l e d  

t h e  water t o  i t s  l o w e s t  p o i n t  i n  f r o n t  o f  t h e  SLEMPS' p r o p e r t y .  

T h e  C I T Y ' S  sewer s y s t e m  t h e n  f a i l e d  t o  t a k e  away t h e  a c c u m u l a t i o n  

of water c rea ted  by t h e  C I T Y ' S  s t r e e t s .  Whi l e ,  i n  a s e n s e ,  i t  

was t h e  C I T Y ' S  s t r e e t s  t h a t  created t h e  c o n d i t i o n  f o r  f l o o d i n g ,  

it was t h e  pumping p o r t i o n  o f  t h e  s y s t e m  t h a t  f a i l e d  t o  p r e v e n t  

t h e  known d a n g e r  o f  f l o o d i n g .  C l e a r l y ,  t h e  C I T Y  knew t h a t  i t s  



I 
I 
I 
I 
I 
I 
I 
II 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

streets had the potential to cause flooding, otherwise they would 

not have invested in a pumping system to prevent such occurrence. 

While a City has no obligation to engage in activities 

concerning the health and welfare of its citizens or to make 

capital improvements, once they become involved in these 

functions they owe a duty to their citizens to do it carefully. 

Trianon Park Condominium Assn., Inc. v. City of Hialeah, Supra. 

Likewise, where a City engages in the operation of 

controlling rainwater, it has a common law duty to do so in a 

non-negligent manner. A governmental body will be liable for 

flooding where the flooding would not have occurred had it 

properly maintained its storm sewer system. City of Tucson v. 

Apache, 74 Ariz. 98, 245 P.2d 255 (1952); Mavernia Inv. Co. v. 

City of Trinidad, 123 Colo. 394, 229 P.2d 945 (1951); Scholbrock 

v. City of New Hampton, 368 N.W. 2d 195 (Iowa 1985); Kidson v. 

City of Bangor, 99 Me. 139, 58 A.900 (1904); Green v. Town of 

West Springsfield, 323 Mass. 335, 81 N.E. 2d 819 (1948); Clay v. 

City of Jersey City, 84 N.J. Superior 9, 200 A. 2d 787 (App. Div. 

1964); State of New Mexico ex rel. City of Albuquerque v. 

Lavender, 69 N.M. 220, 365 P.2d 652 (1961); Doud v. City of 

Cincinnati, 152 Ohio St. 132, 87 N.E. 2d 243 (1949); Oklahoma 

City v. Romano, 433 P.2d 924 (Okla. 1967); Strauch v. City of 

Scranton, 353 Pa. 10, 44 A.2d 258 (1945); Rotella v. McGovern, 

109 R.I. 529, 288 A.2d 258 (1972); Fuller v. City of Rutland, 122 
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V t .  2 8 4 ,  1 7 1  A.2d 5 8  ( 1 9 6 1 ) ;  S i g u r d s o n  v.  C i t y  of S e a t t l e ,  4 8  

Wash. 2d 1 5 5 ,  292 P.2d 214 ( 1 9 5 6 ) .  
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CONCLUSION 

BASED upon the cases, authorities and statutes cited 

herein, the Petitioners/Appellants, FLETCHER SLEMP and DORA 

SLEMP, request that this Honorable Court quash the Opinion of the 

District Court of Appeal, Third District, reverse the Trial 

Court's summary judgment and remand this case for trial. 

Respectfully submitted, 

PEPE AND NEMIRE 
Attorneys for Petitioners 
Penthouse 1230, Douglas Centre 
2600 Douglas Road 
Cor a1 Gables, Flor ida 33134 
(305) 448-4496 
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