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INTRODUCTION 

The P e t i t i o n e r s  i n  t h e i r  Reply B r i e f  s h a l l  r e f e r  t o  t h e  

p a r t i e s  a s  t h e y  s t o o d  i n  t h e  t r i a l  c o u r t  below. T h e r e f o r e ,  t h e  

P e t i t i o n e r s ,  FLETCHER SLEMP and DORA SLEMP, s h a l l  be r e f e r r e d  t o  

as  t h e  " A p p e l l a n t s "  o r  " S L E M P S " ;  and  t h e  R e s p o n d e n t ,  C I T Y  O F  

NORTH M I A M I ,  s h a l l  be r e f e r r e d  t o  a s  t h e  "Appel lee"  o r  " C I T Y " .  

Re fe rence  t o  t h e  r e c o r d  on a p p e a l  from t h e  t r i a l  c o u r t  s h a l l  be 

i n d i c a t e d  by t h e  l e t t e r  "R" fo l lowed by t h e  p a g i n a t i o n  g i v e n  t o  

s a i d  r e c o r d  by t h e  C l e r k  o f  t h e  C i r c u i t  C o u r t  o f  A p p e a l .  

Reference t o  t h e  Appendix s h a l l  be i n d i c a t e d  by t h e  l e t t e r  "A" .  
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The CITY i n  i t s  B r i e f  m i s c h a r a c t e r i z e s  t h e  e l e v a t i o n  of 

t h e  SLEMPS' p r o p e r t y .  Its B r i e f  m a k e s  i t  appea r  t h a t  t h e  SLEMPS' 

home is  l o c a t e d  below t h e  l e v e l  of t h e  s t r e e t s  and a t  t h e  same 

l e v e l  a s  t h e  wa te r  t a b l e  unde r  t h e  C i t y  of Nor th  M i a m i .  Whi le  i t  

i s  t r u e  t h a t  t h e  SLEMPS' p r o p e r t y  i s  one of t h e  l o w e s t  on t h e i r  

b l o c k ,  t h e i r  p r o p e r t y  is h i g h e r  t h a n  t h e  cu rb  of  t h e  s t r e e t .  

T h e  C I T Y  i n  i t s  B r i e f  c h a r a c t e r i z e s  t h e  r a i n f a l l  a s  

e x t r a o r d i n a r y .  However, it is  l e s s  t h a n  t h e  C I T Y  expe r i enced  t h e  

w e e k  b e f o r e  and i t s  pumps were p e r f e c t l y  c a p a b l e  of  keeping t h e  

s t r e e t s  d r y  when t h e  a u t o m a t i c  s w i t c h  worked p r o p e r l y .  While it 

is  t r u e  t h a t  t h e  SLEMPS' p r o p e r t y  f looded  i n  p r e v i o u s  y e a r s ,  t h i s  

g o e s  t o  p r o v e  t h a t  t h e  C I T Y  was on n o t i c e  l o n g  b e f o r e  t h e  

i n c i d e n t  i n  q u e s t i o n  t h a t  t h e i r  pumps n e e d e d  t o  be p r o p e r l y  

ma in ta ined .  The  SLEMPS' do n o t  claim t h a t  t h e  C I T Y  was n e g l i g e n t  

i n  a l l o w i n g  t h e i r  p r e d e c e s s o r  i n  t i t l e  t o  b u i l d  t h e i r  home i n  a 

low l y i n g  a r e a .  However, t h e  C I T Y  has  n o t  shown any f a c t s  t h a t  

would i n d i c a t e  t h a t  t h e  SLEMPS t h e  assumed r i s k  of f l o o d i n g .  Nor 

are  t h e r e  any f a c t s  t h a t  would n e g a t e  t h e  SLEMPS' r e l i a n c e  on t h e  

C I T Y ' S  d r a i n a g e  sys tem t o  be a b l e  t o  p r e v e n t  t h e  r a i n w a t e r  from 

be ing  c o l l e c t e d  by t h e  s t r e e t s  and d i v e r t e d  t o  t h e i r  p r o p e r t y .  

The C I T Y ' S  B r i e f  acknowledges t h e  C I T Y ' S  l i a b i l i t y  when 

i t s  s t r e e t s  c o l l e c t  and f u n n e l  water  so  a s  t o  cause it  t o  be  ca s t  
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o n t o  t h e  SLEMPS' l a n d .  The C I T Y ' S  o n l y  d e f e n s e  i n  t h e  SLEMPS' 

s u i t  i s  t h a t  t h e  SLEMPS d i d  n o t  a l l e g e  i n  t h e i r  Compla in t  t h e  

s p e c i f i c  mechanism t h a t  c a u s e d  t h e  r a i n s  t o  a c c u m u l a t e .  

N e i t h e r  t h e  p l e a d i n g s  n o r  t h e  d e p o s i t i o n s  a n d  

a f f i d a v i t s  e s t a b l i s h  t h e  manner i n  which t h e  r a i n w a t e r  was c a u s e d  

t o  accumulate o n  t h e  SLEMPS' p r o p e r t y .  I t  c a n  b e  assumed t h a t  

t h e  CITY'S storm sewer s y s t e m  was c o n n e c t e d  t o  t h e  d r a i n s  i n  i t s  

s t r e e t s .  T h e r e  h a s  b e e n  no a l l e g a t i o n  anywhere i n  t h e  r e c o r d  

t h a t  surface water c o l l e c t e d  on  uppe r  p r o p e r t y  and d r a i n e d  o n t o  

t h e  SLEMPS' p r o p e r t y .  If t h e  CITY i s  l i a b l e  fo r  r a i n w a t e r  t h a t  

is c o l l e c t e d  by t h e  CITY'S s t r e e t s  and t h e n  ca s t  upon t h e  SLEMPS' 

p r o p e r t y ,  t h e n  i t  would b e  incumbent  upon t h e  C I T Y  t o  c l a r i f y  t h e  

i s s u e s  and  e s t a b l i s h  t h a t  t h e  C I T Y  s t r e e t s  a re  n o t  t h e  source of 

t h e  water t h a t  i n u n d a t e d  t h e  SLEMPS' p r o p e r t y .  

A l though  t h e  t r i a l  c o u r t  g r a n t e d  t h e  C I T Y ' S  Motion f o r  

Summary Judgment  o n  t h e  immunity i s s u e ,  t h e  C o u r t  c o n s i d e r e d  t h e  

C I T Y ' S  Motion f o r  Summary J u d g m e n t  o n  t h e  i s s u e  of p r o x i m a t e  

c a u s e  and  found  t h a t  t h e r e  were i s s u e s  of f a c t  t h a t  remained  t o  

be d e c i d e d .  W h i l e  t h e  C i t y  s u b m i t t e d  a n  a f f i d a v i t  f r o m  i t s  

e n g i n e e r  s t a t i n g  t h a t  i t  was impossible  f o r  t h e  pumps t o  h a v e  

wi thdrawn a l l  of t h e  r a i n w a t e r .  The e n g i n e e r  b a s e d  h i s  o p i n i o n  

upon h y p o t h e t i c a l  f a c t o r s  i n  d e t e r m i n i n g  how much r a i n w a t e r  was 

co l l ec t ed .  I n  c o n t r a s t  t o  t h e  e n g i n e e r ' s  a f f i d a v i t ,  a n  a f f i d a v i t  

showing r a i n f a l l  was s u b m i t t e d  t o  t h e  C o u r t .  I t  showed t h a t  s i x  
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( 3 )  

( 6 )  d a y s  b e f o r e  t h e  SLEMPS' p r o p e r t y  was i n u n d a t e d  by  water, 5.28 

i n c h e s  of r a i n  f e l l  i n  t h e  C i t y  of N o r t h  M i a m i .  The pumps d i d  

n o t  h a v e  any  d i f f i c u l t y  e x t r a c t i n g  t h e  water on  t h a t  d a y  b e c a u s e  

t h e r e  was no  f l o o d i n g .  On ly  5.02 i n c h e s  of  r a i n  f e l l  on  t h e  d a t e  

t h a t  t h e  SLEMPS' home was f l o o d e d  and  t h e  g round  was d r y  h a v i n g  

h a d  two ( 2 )  p r i o r  r a i n  f r e e  d a y s  ( R .  7 9 ) .  A t  t h e  t i m e  of t h e  

h e a r i n g ,  it was b r o u g h t  t o  t h e  C o u r t ' s  a t t e n t i o n  t h a t  t h e  CITY 

f a i l e d  t o  m a i n t a i n  t h e  a u t o m a t i c  s w i t c h  o n  i t s  pumps. From 1979  

t o  1 9 8 4 ,  a n  e m p l o y e e  o f  t h e  C I T Y ,  Mr. G l a t z ,  had t h e  j o b  o f  

m a n u a l l y  t u r n i n g  t h e  s t o r m  sewer pumps o n  a f t e r  h e  had b e e n  

n o t i f i e d  t h a t  t h e r e  was f l o o d i n g  c o n d i t i o n s  ( A .  6 - 7 ) .  H e  o n l y  

went  o u t  t o  t h e  pump h o u s e  when h e  r e c e i v e d  a c a l l  i n f o r m i n g  h i m  

t h a t  t h e  s t r e e t s  were f looded  ( A .  11). A l t h o u g h  t h e  pumps were 

s u p p o s e d  t o  s t a r t  a u t o m a t i c a l l y  a n d  were a l w a y s  s w i t c h e d  on  

a u t o m a t i c ,  h e  had t o  s t a r t  them m a n u a l l y  on a p p r o x i m a t e l y  t h i r t y  

( 3 0 )  o c c a s i o n s  ( A .  9 ,  11 -12) .  I t  would o n l y  t ake  a b o u t  twen ty -  

f i v e  ( 2 5 )  m i n u t e s  t o  d r a i n  t h e  f l o o d e d  s t r e e t s  a f t e r  t h e  pumps 

h a d  b e e n  t u r n e d  o n  m a n u a l l y  ( A .  1 4 ,  2 6 ) .  I f  t h e  pumps were 

work ing  t h e  s t r e e t s  would n o t  a c c u m u l a t e  water ( A .  1 5 ,  2 8 ) .  

T h e  i n i t i a l  o p i n i o n  o f  t h e  T h i r d  D i s t r i c t  C o u r t  of 

Appeal a g r e e d  w i t h  t h e  P l a i n t i f f s  and t h e  t r i a l  c o u r t  and found  

t h a t  t h e r e  w a s  a n  i s s u e  of f a c t  a s  t o  whe the r  t h e  f a i l u r e  of t h e  

pumps c a u s e d  t h e  water damage. 
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SU-Y OF ARGUMENT 

The t r i a l  c o u r t  e r r e d  i n  e n t e r i n g  a Summary Judgment 

a g a i n s t  t h e  SLEMPS on t h e  i s s u e  of whether  t h e  C I T Y  is  immune 

from s u i t  f o r  f l o o d  damage caused  by t h e  C I T Y ' S  n e g l i g e n t  f a i l u r e  

t o  m a i n t a i n  i t s  s to rm sewer pumps. The C I T Y ' S  s t o r m  sewer pumps 

a r e  a n  i n t e g r a l  p a r t  of i t s  s t r e e t s  and  s t o r m  sewer d r a i n a g e  

system. The ownersh ip  of p r o p e r t y  i n c l u d i n g  a d r a i n a g e  sys tem of 

a c i t y  i s  a p r o p r i e t a r y  f u n c t i o n  and n o t  a governmenta l  one. The 

C I T Y  i s  n o t  immune f r o m  s u i t  w h e r e  damage is caused  i n  i t s  

n e g l i g e n t  per formance  of  a p r o p r i e t a r y  f u n c t i o n .  

Whi le  it is  t h e  SLEMPS c o n t e n t i o n  t h a t  t h e  d r a i n a g e  

sys tem i n c l u d e s  t h e  s t ree ts ,  t h e  s to rm d r a i n s  and t h e  s t o r m  sewer 

pumps, i t  is  t h e  C I T Y ' S  c o n t e n t i o n  t h a t  t h e  SLEMPS shou ld  l o o s e  

t h e i r  s u i t  mere ly  because  t h e y  f a i l e d  t o  a l l e g e  t h a t  t h e  C I T Y ' S  

s t r e e t s  and s to rm sewer sys tem a r t i f i c i a l l y  c o l l e c t s  w a t e r  and  

cause  i t  t o  d i v e r t  i t  t o  t h e  SLEMPS' p r o p e r t y .  T h e  SLEMPS' 

Complaint  assumes t h a t  t h e  C I T Y ' S  s to rm sewer pumps a re  removing 

water c o l l e c t e d  by t h e  s t r e e t s  and t h e  s to rm sewer system. The  

l a w  is  w e l l  e s t a b l i s h e d  i n  F l o r i d a  t h a t  t h e  c i t y  i s  l i a b l e  f o r  

t h e  n e g l i g e n t  m a i n t e n a n c e  o f  i t s  p r o p e r t y .  I f  t h e  SLEMPS a re  

r e q u i r e d  t o  p l e a d  t h a t  t h e  s t r e e t s  and s t o r m  s e w e r  s y s t e m  

c o l l e c t e d  t h e  wa te r s ,  t h e n ,  i n  t h e  i n t e r e s t  o f  j u s t i c e ,  t h e  

SLEMPS shou ld  be a l lowed t o  amend t h e i r  Complaint .  
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(5) 

ARGUMENT 

POINT I 

A C I T Y  I S  L I A B L E  F O R  DAMAGE C A U S E D  B Y  
RAINWATER COLLECTED BY ITS STREETS AND CAST 
UPON A HOMEOWNERS PROPERTY. 

T h e  t r i a l  c o u r t  e n t e r e d  a Summary Judgment a g a i n s t  t h e  

SLEMPS on t h e  i s sue  o f  whether  t h e  C I T Y  can  be l i a b l e  f o r  f l o o d  

damage c a u s e d  by t h e  C I T Y ' S  n e g l i g e n t  f a i l u r e  t o  m a i n t a i n  i t s  

s t o r m  sewer pumps. N e i t h e r  t h e  p l e a d i n g s  nor t h e  d e p o s i t i o n s  and 

a f f i d a v i t s  e s t a b l i s h  t h e  manner i n  w h i c h  t h e  r a i n w a t e r  w a s  caused  

t o  accumulate on t h e  SLEMPS' p r o p e r t y .  I t  can be assumed t h a t  

t h e  CITY'S s to rm sewer sys tem was connec ted  t o  t h e  d r a i n s  i n  i t s  

s t ree ts .  T h e r e  h a s  been no a l l e g a t i o n  anywhere  i n  t h e  r e c o r d  

t h a t  s u r f a c e  water  c o l l e c t e d  on upper p r o p e r t y  and d r a i n e d  o n t o  

t h e  SLEMPS' p r o p e r t y .  I f  t h e  C I T Y  i s  l i a b l e  f o r  r a i n w a t e r  t h a t  

i s  c o l l e c t e d  by t h e  C I T Y ' S  s t r e e t s  and t h e n  cas t  o n t o  t h e  SLEMPS' 

p r o p e r t y ,  t h e n  i t  would be  incumbent upon t h e  C I T Y  t o  c l a r i f y  t h e  

i s s u e s  and  e s t a b l i s h  t h a t  t h e  C I T Y  s t r ee t s  a r e  n o t  t h e  s o u r c e  of 

t h e  water  t h a t  i nunda ted  t h e  SLEMPS' p r o p e r t y .  I n  e n t e r i n g  a 

Summary Judgment,  t h e  p l e a d i n g s ,  d e p o s i t i o n  and a f f i d a v i t s  m u s t  

c o n c l u s i v e l y  show t h a t  t h e  P l a i n t i f f  can n o t  p r o v e  t h e i r  case.  

W i l l i a m s  v.  F l o r i d a  R e a l t y  & Manaqement Co., 272 So.2d 176 ( F l a .  

3 r d  DCA 1 9 7 3 ) .  Summary Judgment may b e  g r a n t e d  o n l y  when t h e  
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f a c t s  o f  a case a re  e l i m i n a t e d ,  a d m i t t e d ,  s e t t l e d  o r  c r y s t a l l i z e d  

t o  t h e  p o i n t  where  t h e r e  r e m a i n s  n o t h i n g  f u r t h e r  t o  b e  done  b u t  

t o  a p p l y  t h e  l a w  t o  them. B e s s  v .  17545 C o l l i n s  Avenue, I n c . ,  98 

So.2d 490 ( F l a .  1 9 5 7 ) .  

The C I T Y  a d m i t s  t h a t  i t  is l i a b l e  i f  t h e  C I T Y ' S  s t r e e t s  

c a u s e d  r a i n w a t e r  t o  b e  a c c u m u l a t e d  a n d  c a s t  o n t o  t h e  SLEMPS '  

p r o p e r t y .  H o w e v e r ,  t h e  C I T Y  n e v e r  r a i s e d  a n y  i s s u e  w i t h  t h e  

p l e a d i n g s ,  p r e s u m a b l e  b e c a u s e  t h e  u l t i m a t e  f a c t s  i n  t h i s  case 

r e v o l v e  a r o u n d  whe the r  t h e  C I T Y  had a n  o b l i g a t i o n  t o  m a i n t a i n  i t s  

pumps u n d e r  any  c i r c u m s t a n c e s .  I t  is p r e s u m e d  t h a t  t h e  t r i a l  

c o u r t  a g r e e d  w i t h  t h e  C I T Y  i n  e n t e r i n g  t h e  Summary Judgment  a n d  

found  t h e  C I T Y  was immune from s u i t  a r i s i n g  o u t  o f  t h e  CITY'S  

f a i l u r e  t o  m a i n t a i n  i t s  s t o r m  s e w e r  p u m p s  u n d e r  a n y  

c i r c u m s t a n c e s .  I n  t h e  e v e n t  t h a t  t h i s  H o n o r a b l e  C o u r t  r u l e s  t h a t  

t h e  CITY'S  l i a b i l i t y  is l i m i t e d  t o  t h o s e  s i t u a t i o n s  i n  which  t h e  

C I T Y ' S  s t ree ts  c a u s e d  water t o  be c a s t  on t h e  SLEMPS' p r o p e r t y  

a n d  t h a t  t h e s e  f a c t s  m u s t  b e  s p e c i f i c a l l y  p l e a d e d ,  t h e n  t h e  

i n t e r e s t  of j u s t i c e  d i c t a t e s  t h a t  t h i s  c a u s e  s h o u l d  b e  remanded 

t o  t h e  t r i a l  c o u r t  f o r  t h e  p u r p o s e  of a l l o w i n g  t h e  SLEMPS t o  

amend t h e i r  C o m p l a i n t .  Goldcoast C r a n e  S e r v i c e ,  I n c .  v.  Watier, 

2 5 7  S o . 2 d  249 ( F l a .  1 9 7 1 ) ;  P a r t  P rope r t i e s ,  I n c .  v .  S l a c k ,  1 5 9  

So.2d 236 ( F l a .  1 9 6 3 )  and  R o b e r t s  v .  Braynon,  90 So.2d 623  ( F l a .  

1 9 5 6 ) .  
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A s  was p o i n t e d  o u t  i n  t h e  SLEMPS'  i n i t i a l  B r i e f ,  

d r a i n a g e  of  s u r f a c e  water  i s  a c o r p o r a t e  o r  p r o p r i e t a r y  f u n c t i o n .  

T h e  C I T Y  o n l y  c i t e d  two ( 2 )  j u r i s d i c t i o n s  f o r  t h e  p r o p o s i t i o n  

t h a t  surface wa te r  d r a i n a g e  i s  a governmenta l  f u n c t i o n .  Not o n l y  

a r e  t h e y  c o n t r a r y  t o  F l o r i d a  law which  h o l d s  t h a t  t h e  o p e r a t i o n  

of a d r a i n a g e  sys tem i s  a c o r p o r a t e  o r  p r o p r i e t a r y  f u n c t i o n ,  b u t  

one of  t h e  cases h a s  been p r e s e n t e d  o u t  of  c o n t e x t  and t h e  o t h e r  

h a s  been superceded .  The case of Hutchinson  v.  C i t y  of Lakewood, 

180 N.E.  643 (Ohio 1932)  h a s  been superceded  by t h e  case of Doud - 
v .  C i t y  of  C i n c i n n a t i ,  152 Ohio S t .  132 ,  87 N . E . 2 d  243 ( 1 9 4 9 ) .  

I n  Doud, t h e  Supreme Cour t  of Ohio h e l d  t h a t  t h e  sewer sys tem is  

n o t  a g o v e r n m e n t a l  f u n c t i o n  and  t h a t  t h e  C i t y  h a s  a d u t y  t o  

m a i n t a i n  it. T h e  o n l y  o t h e r  case c i t e d  by t h e  CITY is  t h a t  o f  

S ioux  F a l l s  C o n s t r u c t i o n  Co. v.  C i t y  of Sioux F a l l s ,  297 N.W.2d  

454 ( 1 9 8 0 ) .  T h e r e  t h e  Cour t  h e l d  t h a t  t h e  t a s k  of c o n t r o l l i n g  

f l o o d  w a t e r s ,  a s  d e f i n e d  as  t h e  rampaging water  of  a r i v e r  a t  o r  

n e a r  f l o o d  s t a g e ,  i s  a g o v e r n m e n t a l  f u n c t i o n  f o r  w h i c h  t h e r e  

would be immunity. I t  h e l d  t h a t  t h e  C i t y  was n o t  immune from i t s  

n e g l i g e n t  c o n t r o l  of  run-off  water. The u s e  of  t h i s  l a t e r  c a s e  

t o  b o l s t e r s  t h e  C I T Y ' S  argument i n  f a v o r  of immunity i s  a pr ime 

example of how t h e  C I T Y ,  t h roughou t  i ts B r i e f ,  h a s  a t t e m p t e d  t o  

a s s o c i a t e  " f l o o d  c o n t r o l "  w i t h  p o l i c e  and f i r e  p r o t e c t i o n .  I f  

t h e  C I T Y  had been sudden ly  c o n f r o n t e d  by a rampaging r i v e r ,  t h e  

C I T Y ' S  a t t e m p t  t o  p r e v e n t  t h e  waters from washing away b u i l d i n g s  
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and o t h e r  p r o p e r t i e s  may i n v o l v e  p o l i c e  f u n c t i o n s .  However, i n  

t h e  i n s t a n t  case,  w e  d o  n o t  have a rampaging r i v e r .  We have a 

sewer sys tem t h a t  h a s  been des igned  a n d  c o n s t r u c t e d  t o  d i v e r t  

r a i n w a t e r  run-off  from t h e  s t r e e t s  of t h e  C I T Y  OF NORTH M I A M I .  

Whi l e  t h e  C I T Y  would l i k e  t o  c h a r a c t e r i z e  t h e  r u n - o f f  o f  i t s  

wa te r  as  a n  unprecedented  and u n c o n t r o l l a b l e  rampaging f l o o d ,  t h e  

f a c t  of t h e  matter is  t h a t  these  r a i n s  are  a common o c c u r r e n c e  i n  

South  F l o r i d a  and t h e  C I T Y  h a s  a d r a i n a g e  sys tem and s t o r m  sewer 

pumps t o  d i v e r t  t h e  everyday  wa te r  c o l l e c t e d  by i t s  s t ree ts .  The 

C I T Y  o r i g i n a l l y  i n s t a l l e d  an  a u t o m a t i c  sys tem f o r  engaging t h e  

pumps when r a i n w a t e r  exceeded c e r t a i n  l e v e l s .  They al lowed t h e  

a u t o m a t i c  s y s t e m  t o  f a l l  i n t o  d i s r e p a i r ,  t h u s  e l i m i n a t i n g  a 

s a f e t y  f e a t u r e .  The q u e s t i o n  t h e n  i s  s imply  w h e t h e r  a C i t y  t h a t  

i n s t a l l s  a s t o r m  s e w e r  pumping s y s t e m  t o  remove r a i n w a t e r  

c a p t u r e d  by i t s  s t r e e t s  i s  l i a b l e  f o r  damage d o n e  when t h i s  

r a i n w a t e r  i s  c h a n n e l l e d  o n t o  a d j a c e n t  p r o p e r t y ,  f l o o d i n g  homes 

w i t h  water  and raw sewage. 

T h r o u g h o u t  t h e  o t h e r  j u r i s d i c t i o n s  i n  t h e  U n i t e d  

S t a t e s ,  t h e r e  a p p e a r s  t o  be two (2) s c h o o l s  o f  t h o u g h t .  T h e  

m a j o r i t y  v i e w  h e l d  b y  A r i z o n a ,  C o l o r a d o ,  I o w a ,  M a i n e ,  

M a s s a c h u s e t t s ,  N e w  J e r s e y ,  N e w  M e x i c o ,  O h i o ,  O k l a h o m a ,  

P e n n s y l v a n i a ,  Rhode I s l a n d ,  Vermont  and  Washington is  t h a t  a 

governmenta l  w i l l  be l i a b l e  f o r  f l o o d i n g  where t h e  f l o o d i n g  would 

n o t  have o c c u r r e d  had t h e  C i t y  p r o p e r l y  ma in ta ined  i ts  s t o r m  
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(9) 

sewer system. The minority view cited by the City only includes 

Kansas, Nebraska, Georgia, Illinois, Wisconsin, Texas and 

Alabama. While the CITY cited numerous other jurisdictions to 

support its view, these cases are either distinguishable or the 

law has been changed by more recent decisions. Hutchinson v. 

City of Lakewood, 180 N . E .  643 (Ohio 1932) was superceded by Doud - 
v. City of Cincinnati, 152 Ohio St. 132, 87 N.E.2d 243 (1949). 

Buerkel V. Boston, 190 N.E. 788 (Mass. 1934) was superceded by 

Green v. Town of West Springfield, 323 Mass. 335, 81 N.E.2d 819 

(1948). City of Globe v.  Moreno, 202 P. 230 (Ariz. 1921) was 

superceded by the case of City of Tucson v. Apache Motors, 74 

Ariz. 98, 245 P.2d 255 (1952). Oklahoma City v. Evans, 50 P.2d 

234 (Okla. 1935) was superceded by Oklahoma City v. Romano, 433 

P.2d 924 (Okla. 1967). Reid Development Corp. v. Burrough of 

Verona, 76 A.2d 821 (N.J. Super. 1950) was superceded by the case 

of Clay v. City of Jersey City, 84 N.J. Super. 9, 200 A.2d 787 

(App. Div. 1964). In each of these superceding cases, the Court 

has held that the City can be liable for its failure to maintain 

the drainage system. 

Young v. Gott, 250 N.W. 484 (Iowa 1933) cited by the 

CITY is not only distinguishable because it did not involve the 

City's storm drainage system, but the Court held that the City is 

responsible for maintaining its drainage systems. See Scholbrock 

v. City of New Hampton, 368 N.W.2d 195 (Iowa 1985) for this same 



p r o p o s i t i o n .  I n  t h e  case of  McClure  v .  Town of Mesilla, 601 P.2d 

80 (N.M. App. 1 9 7 9 ) ,  t h e  Cour t  d i d  n o t  even addres s  t h e  i s s u e  

conce rn ing  t h e  C i t y ’ s  r e s p o n s i b i l i t y  f o r  i t s  d r a i n a g e  sys tem 

o t h e r  t h e n  t o  f i n d  t h a t  as  a r e s u l t  o f  i r r e p a r a b l e  damage t h e  

s u i t  shou ld  have  been f o r  i n v e r s e  condemnation. I n  a n o t h e r  case,  

N e w  Mexico s p e c i f i c a l l y  a d d r e s s e d  t h e  i s s u e  and f o l l o w e d  t h e  

m a j o r i t y  h o l d i n g  t h a t  t h e  C i t y  is  r e s p o n s i b l e  f o r  m a i n t a i n i n g  i t s  

s t o r m  sewer s y s t e m .  See S t a t e  o f  N e w  Mexico e x  r e .  C i t y  of 

Albuquerque  v .  Lavender ,  69 N.M. 220, 365 P.2d 652 ( 1 9 6 1 ) .  I n  

t h e  case  o f  L a u r e l o n  Ter race ,  I n c .  v .  S e a t t l e ,  246 P.2d 1113 

(Wash. 1 9 5 2 ) ,  t h e  Cour t  h e l d  t h a t  t h e  C i t y  w a s  l i a b l e  f o r  damage 

i f  i t s  sewer sys tem became i n a d e q u a t e  o r  t h e  C i t y  d ra ined  so  much 

water  t h a t  it increased t h e  d r a i n a g e  sys tem beyond i t s  n a t u r a l  

c o n d i t i o n .  Not  o n l y  i s  t h i s  c o n t r a r y  t o  t h e  ho ld ing  t h a t  t h e  

C i t y  a t t r i b u t e s  t o  t h e  case,  b u t  t h e  Wash ing ton  C o u r t  h e l d  i n  

S i g u r d s o n  v .  C i t y  o f  S e a t t l e ,  48 Wash. 2d 1 5 5 ,  292 P .2d  214  

( 1 9 5 6 )  t h a t  t h e  C i t y  was i n  f a c t  l i a b l e  f o r  f l o o d i n g  where  t h e  

f l o o d i n g  would n o t  have o c c u r r e d  had t h e  C i t y  p r o p e r l y  ma in ta ined  

i t s  s t o r m  sewer s y s t e m .  T h e  C i t y  h a s  a l s o  m i s a p p l i e d  o r  

miscons t rued  t h e  h o l d i n g  o f  t h e  f o l l o w i n g  cases  c i t e d  i n  i t s  

B r i e f .  S t r a u c h  v .  C i t y  o f  S c r a n t o n ,  44  A.2d 258 (Pa .  Super .  

1945)  s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  C i t y  i s  l i a b l e  f o r  t h e  

main tenance  of i t s  s t o r m  sewer system. L e  Brun v.  R i c h a r d s ,  2 9 1  

P. 825 ( C a l .  1930)  invo lved  two ( 2 )  i n d i v i d u a l  p r o p e r t y  owners 
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and h a s  n o t h i n g  t o  do w i t h  t h e  C i t y ' s  l i a b i l i t y  f o r  i t s  d r a i n a g e  

s y s t e m .  Miller v .  C i t y  of Brentwood,  548 S.W.2d 878 (Tenn.  A p p .  

1 9 7 7 ) ,  m e r e l y  h e l d  t h a t  t h e  C i t y  had  no d u t y  t o  create  a d r a i n a g e  

s y s t e m .  I n  t h e  i n s t a n t  case,  t h e  CITY h a s  c r e a t e d  t h e  d r a i n a g e  

s y s t e m  b u t  h a s  n e g l i g e n t l y  m a i n t a i n e d  it. I n  Baldwin  v .  C i t y  of 

O v e r l a n d  P a r k ,  468 P.2d 1 6 8  (Kan. 1 9 7 0 ) ,  t h e  C o u r t  m e r e l y  h e l d  

t h a t  t h e  C i t y  was n o t  r e q u i r e d  t o  improve  t h e  n a t u r a l  d r a i n a g e  

s y s t e m .  C i t y  o f  L o u i s v i l l e  v .  L e e z a ,  136  S . W .  223 (Ken. App. 

1 9 1 1 ) ,  h e l d  t h a t  t h e  C i t y  was l i a b l e  where  t h e  c a p a c i t y  o f  i t s  

sewer s y s t e m  f a i l e d  t o  keep up  w i t h  t h e  g r o w t h  of t h e  C i t y .  I n  

W r i g h t  v .  C i t y  of Oneon ta ,  1 N.Y.S.2d 295 (N.Y.  Sup.Ct .  1 9 3 7 ) ,  

t h e  C i t y  owned l a n d  t h r o u g h  which  a stream f lowed  and  t h e  C o u r t  

h e l d  t h e  C i t y  n o t  t o  b e  l i a b l e  when f l o o d  w a t e r s  c a r r y i n g  

u p r o o t e d  t r e e s ,  pas sed  t h r o u g h  i t s  p r o p e r t y  o n t o  t h e  lower 

p r o p e r t y  owner.  I n  W r i g h t  V .  C i t y  of R o c k  I s l a n d ,  273 N.E. 2d 83 

( I l l .  3d DCA 1 9 7 1 ) ,  t h e  C o u r t  h e l d  t h a t  t h e  C i t y  i s  n o t  l i a b l e  

w h e r e  i t s  sewers a r e  i n a d e q u a t e  t o  c a r r y  o f f  e x t r a o r d i n a r y  

r a i n f a l l .  T h e r e  was no a l l e g a t i o n  of damage c a u s e d  by n e g l i g e n t  

m a i n t e n a n c e  of t h e  s torm sewer s y s t e m .  I n  W i l s o n  v .  Ramacher,  

352 N.W.2d 389 (Minn. 1 9 8 4 ) ,  t h e r e  was no  a l l e g a t i o n  t h a t  t h e  

C i t y  w a s  n e g l i g e n t  i n  t h e  o p e r a t i o n  or  m a i n t e n a n c e  o f  t h e  storm 

sewer system. I n  Freeman v .  C i t y  of L a k e  M i l l s ,  11 N.W.2d 181  

( W i s .  1 9 4 3 ) ,  t h e  o n l y  t h i n g  t h a t  t h e  C i t y  d i d  was t o  s u b s t i t u t e  a 

pipe fo r  a n  open  d i t c h .  T h e r e  was no  a l l e g a t i o n  t h a t  t h e  C i t y  
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negligently maintained the storm sewer system. In City of Dallas 

v, Winans, 262 S.W.2d 256 (Tex.App. 1953), the Plaintiff and 

adjacent property owners had changed the contours of the land and 

built levees. The Plaintiff even eliminated one (1) drainage 

ditch that ran past her property. 
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(13)  

CONCLUSION 

T h e  T h i r d  D i s t r i c t ' s  e n  banc o p i n i o n  shou ld  be quashed 

and  t h e  Summary Judgment r e v e r s e d .  T h e  C I T Y  a d m i t s  t h a t  it is  

l i a b l e  f o r  t h e  f l o o d i n g  caused  by water c o l l e c t e d  i n  i t s  s t ree ts  

and  d i v e r t e d  t o  t h e  SLEMPS' p r o p e r t y .  The i s s u e  of how t h e  water 

g o t  o n t o  t h e  SLEMPS' p r o p e r t y  w a s  never  e s t a b l i s h e d .  The C I T Y  

f a i l e d  t o  meet i t s  b u r d e n  a t  t h e  h e a r i n g  on i t s  Mot ion  f o r  

Summary Judgment. Whether t h e  C I T Y ' S  s t r e e t s  were t h e  cause of  

t h e  SLEMPS' damage is  a q u e s t i o n  of f a c t  t h a t  remains  f o r  a j u r y  

d e t e r m i n a t i o n .  L i k e w i s e ,  w h e t h e r  t h e  s t o r m  sewer water from 

s o u r c e s  th roughou t  t h e  C I T Y  backed-up t h r o u g h  t h e  s t o r m  sewer  

g r a t e s  n e a r  t h e  SLEMPS'  home c a u s i n g  water t o  f l o o d  over  t h e  

s t r e e t  c u r b s  and i n t o  t h e  SLEMPS' home was never  nega ted  by any 

of  t h e  a f f i d a v i t  f i l e d  by t h e  C I T Y .  The r e a s o n  t h e  C I T Y  f a i l e d  

t o  n e g a t e  these f a c t u a l  issues is  because it was t h e i r  c o n t e n t i o n  

t h a t  no m a t t e r  how t h e  water g o t  o n t o  t h e  SLEMPS' p r o p e r t y ,  t h e  

C I T Y  was n o t  o b l i g a t e d  t o  m a i n t a i n  i t s  s t o r m  sewer pumps. I f  

t h i s  Honorable Cour t  f e e l s  t h a t  it is  e s s e n t i a l  f o r  t h e  SLEMPS t o  

p l e a d  t h e  manner i n  w h i c h  t h e  water  g o t  o n t o  t h e i r  p r o p e r t y ,  t h e n  

t h e y  r e q u e s t  t h a t  t h e  case be  remanded and t h a t  t h e y  be a l lowed 

t o  amend t h e i r  Complaint .  T h e  SLEMPS c a n  a l l e g e  and p rove  t h a t  

b o t h  s t o r m  water and  raw sewage  backed-up  o u t  o f  t h e  sewage 

manholes and s to rm sewer d r a i n s .  T h e s e  waters f l o o d e d  t h e i r  
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s t r e e t s  h i g h  enough so  t h a t  t h e r e  was a l ake  i n  w h i c h  t h e i r  h o u s e  

s a t .  

BASED u p o n  t h e  cases, a u t h o r i t i e s  a n d  s t a t u t e s  c i t ed  

h e r e i n ,  t h e  P e t i t i o n e r s / A p p e l l a n t s ,  FLETCHER SLEMP a n d  DORA 

SLEMP, r e q u e s t  t h a t  t h i s  H o n o r a b l e  C o u r t  q u a s h  t h e  O p i n i o n  o f  t h e  

D i s t r i c t  C o u r t  o f  Appea l ,  T h i r d  D i s t r i c t ,  r e v e r s e  t h e  T r i a l  

C o u r t ' s  summary j u d g m e n t  a n d  remand t h i s  case f o r  t r i a l .  

R e s p e c t f u l l y  s u b m i t t e d ,  

PEPE & NEMIRE, P . A .  
A t t o r n e y s  f o r  P e t i t i o n e r s  
P e n t h o u s e  1 2 3 0 ,  D o u g l a s  C e n t r e  
2600 D o u g l a s  Road 
Coral G a b l e s ,  F l o r i d a  33134 


