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STATEMENT OF THE CASE AND FACTS ---- 

A )  N a t u r e  o f  t h e  Case. -- 

Barbara H i t c h n e r ,  

b r o u g h t  an a c t i o n  f o r  i n v a s i o n  o f  p r i v a c y  - p u b l i c  

d i s c l o s u r e  o f  p r i v a t e  f a c t s  - a g a i n s t  Cape P u b l i c a t i o n s ,  

I n c .  (Today  Newspaper)  i t s  r e p o r t e r  and  p u b l i s h e r .  The 

c l a i m  w a s  f o r  damages s u s t a i n e d  as a r e s u l t  o f  t h e  

d e f e n d a n t s '  f r o n t  page  a r t i c l e  p u r p o r t e d l y  a b o u t  t h e  

p l a i n t i f f s  a c q u i t t a l  i n  a c r i m i n a l  t r i a l  on a g g r a v a t e d  

c h i l d  a b u s e  c h a r g e s  h e l d  s i x  d a y s  p r i o r  t h e r e t o .  

P l a i n t  i f f  s , P h i l l i p  and  

i 
ti) S t a t e m e n t  of Fac ts .  - 

a 

a 

0 

The f o l l o w i n g  s t i p u l a t e d  f a c t s  w e r e  b e f o r e  t h e  l ower  

c o u r t  f o r  t h e  h e a r i n g  on t h e  p a r t i e s  r e s p e c t i v e  m o t i o n s  f o r  

p a r t i a l  summary judgment : 

On December 8 ,  1980 ,  t h e  S t a t e  o f  F l o r i d a  by 

i n f o r m a t i o n  a c c u s e d  t h e  P l a i n t i f f s  o f  a v i o l a t i o n  o f  

§827.03(  3 )  F l a .  S t a t s .  The i n f o r m a t i o n  w a s  a s s i g n e d  Case 

No. F-80-2331-CF-A & B and  c h a r g e d  P l a i n t i f f s  w i t h  

a g g r a v a t e d  c h i l d  a b u s e .  S p e c i f i c a l l y ,  t h e  i n f o r m a t i o n  

c h a r g e d  t h e  p l a i n t i f f s  w i t h  s c r u b b i n g  Shawn Marie 

H i t c h n e r ' s  b u t t o c k s  and  r ec tum w i t h  a m e t a l l i c  s c r u b b e r  t o  

1 
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m a l i c o u s l y  p u n i s h  h e r .  

The P l a i n t i f f s  p l e a d e d  n o t  g u i l t y  and went t o  t r i a l  i n  

T i t u s v i l l e  on Thur sday ,  J a n u a r y  29 ,  1 9 8 1  a t  1:OO P . M .  A t  

3:30 P.M. t h a t  a f t e r n o o n ,  a f t e r  t h e  close o f  t h e  S t a t e ' s  

c a s e ,  t h e  P l a i n t i f f s  w e r e  a c q u i t t e d  on a mot ion  f o r  a 

d i rec ted  v e r d i c t .  T h e  a r t i c l e  r e p o r t i n g  t h e  background o f  

t h e  H i t c h n e r s '  case ( E x h i b i t  A t o  t h e  Compla in t  and  t h e  

s u b j e c t  t o  t h i s  l a w s u i t )  w a s  w r i t t e n  by Jere Maupin. A t  

the  t i m e ,  Maupin w a s  a s s i g n e d  t o  Cocoa T o d a y ' s  T i t u s v i l l e  

b u r e a u ,  where he covered t h e  Cour thouse  and  S h e r i f f ' s  

Department  . H i s  d u t i e s  i n c l u d e d  r e p o r t i n g  on l a w  

en fo rcemen t  mat ters ,  p o l i t i c s  i n  t h e  S h e r i f f ' s  Depa r tmen t ,  

T r i a l s ,  and  o t h e r  i s s u e s  i n  t h e  Cour thouse .  

On Tuesday ,  F e b r u a r y  3 ,  1980 ,  Maupin heard a b o u t  t h e  

case w h i l e  i n  t he  Cour thouse  i n  T i t u s v i l l e  f rom someone i n  

t h e  C l e r k ' s  o f f i c e .  H e  examined t h e  c l e r k ' s  f i l e  i n  t h e  

C r i m i n a l  C o u r t  C l e r k ' s  o f f i c e .  An employee o f  t he  C l e r k ' s  

o f f i c e  a l s o  showed h i m  p h o t o g r a p h s  o f  t h e  c h i l d ' s  u n c l o t h e d  

b u t t o c k s  area.  Maupin t h e n  i n t e r v i e w e d  Glenn C r a i g ,  

A s s i s t a n t  S t a t e  A t t o r n e y ,  who p r o s e c u t e d  t h e  case. N o  

documents  w e r e  s u p p l i e d  t o  Maupin d u r i n g  t h i s  i n t e r v i e w ,  

b u t  C r a i g  d i d  d i s c u s s  t h e  case a n d  w a s  q u o t e d  i n  t h e  s t o r y .  

Fo l lowing  t h i s  i n t e r v i e w ,  Maupin went t o  t h e  o f f i c e  of the 

t r i a l  j u d g e ,  V i r g i l  C o n k l i n g ,  and  r e q u e s t e d  an i n t e r v i e w ,  

which t he  Judge  t h r o u g h  h i s  s e c r e t a r y  d e c l i n e d  t o  g i v e .  

2 
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The R e p o r t e r ' s  n e x t  s tep  w a s  t o  c o n t a c t  t h e  H i t c h n e r ' s  b u t  

he  d i d  n o t  know t h e i r  phone number. H e  t a l k e d  t o  Buzzy 

P a t e r s o n  , an  a d m i n i s t r a t i v e  a s s i s t a n t  i n  t h e  S ta te  

A t t o r n e y ' s  o f f i c e ,  w h o  t o l d  him t o  c a l l  Glenn C r a i g  which 

he d i d  by phone from t h e  S t a t e  A t t o r n e y ' s  o f f i c e .  H e  t o l d  

M r .  C r a i g  he needed  t o  s p e a k  w i t h  t h e  H i t c h n e r s  t o  c o m p l e t e  

t h e  s t o r y  and  w a s  t o l d  t h a t  t h e i r  phone number w a s  i n  

C r a i g ' s  f i l e .  A s e c r e t a r y  a c t i n g  u n d e r  C r a i g ' s  d i r e c t i o n ,  

p roduced  t h e  e n t i r e  f i l e  t o  Maupin, l e f t  i t  w i t h  him i n  t h e  

S t a t e  A t t o r n e y ' s  r e c e i p t i o n  room and walked away. She made 

no s t a t e m e n t s  t o  Maupin c o n c e r n i n g  t h e  f i l e .  

The R e p o r t e r  read t h e  e n t i r e  c o n t e n t s  of t h e  S t a t e  

A t t o r n e y ' s  f i l e s  over a p e r i o d  o f  4 5  m i n u t e s  t o  a n  h o u r  and  

1 5  m i n u t e s  and  t o o k  n o t e s .  W i t h i n  t h e s e  f i l e s  w e r e ,  among 

o t h e r  p a p e r s ,  an H . R . S .  P r e - D i s p o s i t i o n a l  R e p o r t ,  a 

S h e r i f f ' s  Case R e p o r t ,  and  a t y p e d  i n t e r v i e w  o f  Shawn 

H i t c h n e r  w i t h  t h e  S ta te  A t t o r n e y ,  Glenn C r a i g .  

A f t e r  r e a d i n g  t h e  f i l e s  and  t a k i n g  h i s  n o t e s ,  t h e  

R e p o r t e r  ca l l ed  h i s  m e t r o  e d i t o r ,  Mike B a l e s ,  a b o u t  4 : O O  

P.M. from t h e  Cour thouse  and  a d v i s e d  him of t h e  s t o r y  a b o u t  

a Mer r i t t  I s l a n d  c o u p l e  t h a t  had been  a c q u i t t e d  o f  c h i l d  

a b u s e  even  though  t h e y  admitted s c r u b b i n g  t h e  c h i l d ' s  

bo t tom w i t h  a s t e e l  wool  pad .  

The R e p o r t e r  t h e n  went t o  t h e  n e w s p a p e r ' s  Cocoa o f f i c e  

and ca l l ed  t h e  H i t c h n e r  home. M r s .  H i t c h n e r  answered  and 
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gave Maupin t h e  q u o t e  which a p p e a r e d  i n  t h e  a r t i c l e .  The 

s t o r y  w a s  t h e n  w r i t t e n .  

On Wednesday, Feb rua ry  4 ,  1 9 8 0 ,  t h e  s t o r y  e s s e n t i a l l y  

as  t h e  r e p o r t e r  had w r i t t e n  i t  w a s  p u b l i s h e d  on t h e  f r o n t  

page o f  t h e  TODAY p a p e r .  Most o f  t h e  s t a t e m e n t s  which 

P l a i n t i f f s  c o n t e n d  t o  be  an  i n v a s i o n  o f  p r i v a c y  and  

de fama to ry  came from t h e  H e a l t h  and R e h a b i l i t a t i v e  Services 

r e p o r t ,  t h e  S h e r i f f ' s  Depar tment  r e p o r t ,  and t he  i n t e r v i e w  

w i t h  Shawn Marie H i t c h n e r ,  a l l  o f  t h i s  w e r e  i n  t h e  S t a t e  

A t t o r n e y ' s  f i l e .  With t h e  e x c e p t i o n  of t h e  p h r a s e  " h e r  

n a t u r a l  f a t h e r  h e l d  h e r  on t h e  f l o o r  ' l e g s  s p r e a d ' " ,  t h e  

H.R.S. r e p o r t ,  t h e  S h e r i f f ' s  r e p o r t  and  Shawn Marie 

H i t c h n e r ' s  s t a t e m e n t  men t ion  a l l  t h e  matters  i n  t h e  a r t i c l e  

(R-108-110) .  

C )  Cour se  - o f  P r o c e e d i n g s .  
a 

The a c t i o n  w a s  commenced i n  F e b r u a r y  1981.  A f t e r  

t a k i n g  t h e  d e p o s i t i o n  o f  t h e  r e p o r t e r  who w r o t e  t h e  

a r t i c l e ,  t h e  c o m p l a i n t  w a s  ammended t o  i t s  p r e s e n t  p o s t u r e  

of f o u r  c o u n t s  - t w o  f o r  i n v a s i o n  o f  p r i v a c y  and t w o  f o r  

d e f a m a t i o n .  I n  J a n u a r y  1987 t h e  t r i a l  c o u r t  g r a n t e d  

p l a i n t i f f s  p a r t i a l  summary judgment  on l i a b i l i t y  as t o  

Count I - P u b l i c  D i s c l o s u r e  o f  P r i v a t e  F a c t s  and  d e f e n d a n t s  

a p p e a l e d .  
0 
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On November 5 ,  1987 ,  t h e  F i f t h  D i s t r i c t  Cour t  of Appeal  

a f f i r m e d .  Cape P u b l i c a t i o n s ,  I n c .  v .  H i t c h n e r ,  514  So.2d 

1 1 3 6  ( F l a .  5 DCA 1 9 8 7 ) .  The C o u r t  h e l d  t h a t  t h e  s t a t e m e n t s  

compla ined  of i n  t h e  a r t i c l e  came d i r e c t l y  f rom documents  

p r o t e c t e d  u n d e r  $827.07 F l a . S t a t s . ( l 9 8 1 ) ,  t h e  s t a t u t e  

p r o t e c t e d  t h e  p l a i n t i f f s  and  t h a t  u n d e r  t h e  s t i p u l a t e d  

f a c t s  summary judgment on l i a b i l i t y  w a s  p r o p e r .  The C o u r t  

a l s o  u p h e l d  t h e  c o n s t i t u t i o n a l i t y  of  $827.07 

F l a . S t a t s . ( l 9 8 1 )  a g a i n s t  t h e  d e f e n d a n t s  F i r s t  Amendment 

c h a l l e n g e s .  

On A p r i l  1 4 ,  1988 t h i s  C o u r t  g r a n t e d  d e f e n d a n t s '  

p e t i t i o n  t o  review t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l ' s  

d e c i s i o n .  

D )  The Newspaper A r t i c l e  - a t  I s s u e :  

On F e b r u a r y  1 4 ,  1 9 8 1  a r e t r a c t i o n  o f  t h e  F e b r u a r y  3 

a r t i c l e  a p p e a r e d  i n  t h e  "Today" newspaper  and w a s  b e f o r e  

t h e  t r i a l  c o u r t  ( A - 1 )  . 
D e s p i t e  t h i s  a t t e m p t  t o  set  t h e  r e c o r d  s t r a i g h t  t h e  

media and  t h e i r  a m i c i i  i n  b o t h  t h e  j u r i s d i c t i o n a l  b r i e f s  

and t h e i r  b r i e f s  o n  t h e  m e r i t s  c o n t i n u e  t o  asser t  and  imply  

by r e f e r e n c e  t o  t h e  c r i m i n a l  t r i a l  t r a n s c r i p t ,  g r a t u i t o u s l y  

f i l e d  w i t h  t h i s  C o u r t ,  t h a t  t h e  p l a i n t i f f s  admit ted t h e  

c h a r g e s .  F u r t h e r  t h a t  t h e  o n l y  r e a s o n  t h e  H i t c h n e r s  w e r e  

5 
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a c q u i t t e d  was because there was no lesser included o f f e n s e ,  

and t h a t  t he  a l l e g e d  i n c i d e n t s  of whippings, b u r n s  w i t h  

c i g a r e t t e s ,  applying rubbing a l c o h o l  t o  t h e  s k i n  "rubbed 

raw",  e a t i n g  hot  peppers ,  and he r  f a t h e r  holding her  w i t h  

" l e g s  spread"  w e r e  somehow " t r u e " .  To a r e a d e r ,  these 

s t a t emen t s  and innuendos sugges t  a mi sca r r i age  of j u s t i c e  

a t  the  very l e a s t .  I f  unanswered t h e y  leave  one t o  ponder 

how such  i n d i v i d u a l s  could even be termed f i t  p a r e n t s ,  l e t  

alone have t h e  t emer i ty  t o  b r i n g  t h i s  a c t i o n  a g a i n s t  t he  

crusading media. Although t h e  t r u t h  o r  f a l s i t y  of t h e  

ma t t e r s  i s  not an i s s u e  i n  t h i s  t o r t  i t  m u s t  be emphasized 

t h a t  t h e  p l a i n t i f f s  have always c a t e g o r i c a l l y  denied ever  

p e r p e t r a t i n g  these i n d i g n i t i e s  on the  c h i l d .  They simply 

d i d  not occur  and t h e  f a c t  t h a t  the  media s a i d  they d i d  a s  

confirmed by "cou r t  r eco rds "  i s  why the  a c t i o n  was f i l e d .  

The d i r e c t e d  v e r d i c t  of a c q u i t t a l  was en t e red  because the  

evidence showed t h e  a l l e g e d  o f f e n s e  d i d  not  happen. 
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SUMMARY - O F  ARGUMENT 

The lower c o u r t s  c o r r e c t l y  he ld  t h a t  t h e  s t a t e  can deny 

pub l i c  access  t o  c e r t a i n  documents and t h a t  t h e  s t a t u t e  i n  

t h i s  case  was not u n c o n s t i t u t i o n a l y  i n f i r m  because i t  d i d  

so.  The purpose of t he  s t a t u t e  was t o  p r o t e c t  t he  r i g h t s  

of t he  c h i l d  and t h e  p a r e n t s  by d e c l a r i n g  c e r t a i n  documents 

p r i v a t e .  Based on t h e  s t i p u l a t e d  f a c t s  t h e r e  was no 

genuine i s s u e  of any m a t e r i a l  f a c t  and t h e  p u b l i c a t i o n  a s  

occurred i n  t h i s  case  sub jec t ed  the  defendants  t o  l i a b i l i t y  

a s  a ma t t e r  of law under invas ion  of p r ivacy  by p u b l i c  

d i s c l o s u r e  of p r i v a t e  f a c t s .  

P l a i n t i f f s  cause of a c t i o n  is  founded under F l o r i d a  

Common law not S827.07 Fla .  S t a t s .  ( 1 9 8 1 ) .  The f a c t  t h a t  

t h e  c i v i l  l i a b i l i t y  p rov i s ion  was removed i n  1 9 7 7  does not  

a f f e c t  t h e  holding of t h e  lower c o u r t s .  I n  1 9 7 9  t h e  

s t a t u t e  was amended by t h e  a d d i t i o n  of § 8 2 7 . 0 7 ( 1 5 )  which 

se t  f o r t h  t h e  p l a i n t i f f s  a s  those  persons whom t h e  

l e g i s l a t u r e  was p r o t e c t i n g  by t h e  c o n f i d e n t i a l i t y  

p rov i s ions .  

The p r o h i b i t i o n  on p u b l i c  d i s c l o s u r e  app l i ed  exp res s ly  

t o  t he  media i n  t he  contex t  of t h e  cause  of a c t i o n  on which 

l i a b i l i t y  was based. 

There simply is  no s u b s t a n t i a l  F i r s t  Amendment r i g h t  

t h a t  i s  being a f f e c t e d  by t h i s  d e c i s i o n  when balanced 

a g a i n s t  t he  p r i v a t e  i n d i v i d u a l s  c o n s t i t u t i o n a l  r i g h t  of 

p r ivacy  and F l o r i d a ' s  avowed purpose of p re se rv ing  t h e  

family u n i t .  



ARGUMENT 

POINT I 

DEFENDANTS L I A B I L I T Y  FOR I N V A S I O N  O F  PLAINTIFFS 
R I G H T  O F  P R I V A C Y  DOES NOT VIOLATE THE FIRST 
AMENDMENT. 

a 
The s t a t emen t s  i n  the  defendants  a r t i c l e  of which t h e  

p l a i n t i f f s  c la im w e r e  an invas ion  of t h e i r  r i g h t  of p r ivacy  

a 

a 

a 

0 

came from documents not s u b j e c t  t o  p u b l i c  i n spec t ion  and 

w e r e  not  mentioned i n  t h e  p l a i n t i f f s  c r i m i n a l  t r i a l .  

A. T h e  p o r t i o n s  of t h e  defendants  a r t i c l e  upon which 

l i a b i l i t y  was based w e r e  not  r e p o r t s  of any 

c r i m i n a l  proceeding.  

P l a i n t i f f s  d o n ' t  d i s p u t e  t h e  F i r s t  Amendment r i g h t  of 

t he  p r e s s  t o  r e p o r t  any ma t t e r s  brought ou t  i n  a j u d i c i a l  

proceeding.  Nor i s  there any argument t o  t h e  p r e s s ' s  

a s s e r t i o n  of t h e i r  r i g h t  t o  r e p o r t ,  c r i t i c i z e  and f o s t e r  

deba te  on the  j u d i c i a l  s y s t e m  a s  a whole. However, a s  both 

lower c o u r t s  have po in ted  ou t  the defendants  in format ion ,  

a s  s t i p u l a t e d  by t h e  p a r t i e s ,  came from documents not  

s u b j e c t  t o  p u b l i c  i n s p e c t i o n ,  w e r e  not revea led  a t  t r i a l ,  

w e r e  exempt from p u b l i c  d i s c l o s u r e  and a r e  considered 

p r i v a t e  f a c t s .  

a 
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B. The  l o w e r  c o u r t s  h o l d i n g  i s  n o t  c o n t r a r y  t o  t he  

F i r s t  Amendment o r  t o  - Cox and i t s  p rogeny .  

T h e  i s s u e  here i s  whether  the  F i r s t  Amendment s h i e l d s  

t h e  p r e s s  f rom an i n v a s i o n  of p r i v a c y  i n v o l v i n g  t h e  

p u b l i c a t i o n  o f  a c l e a r l y  p r i v a t e  mat te r  where t h e  

i n f o r m a t i o n  w a s  o b t a i n e d  i n  v i o l a t i o n  o f  a s t a t u t e  t h a t  

r e q u i r e d  i t s  c o n f i d e n t i a l i t y  be m a i n t a i n e d  and w a s  

p u b l i s h e d  i n  v i o l a t i o n  o f  a s t a t u t e  which p r o h i b i t e d  i t s  

p u b l i c a t i o n .  T h e  n e w s p a p e r ' s  argument  rests on a bas i c  

f l a w  - t h a t  t h e  i n f o r m a t i o n  p u b l i s h e d  w a s  " p u b l i c l y  

revealed o r  i n  t h e  p u b l i c  domain when i t  w a s  released by 

t h e  o f f i c e  o f  t h e  S t a t e  A t t o r n e y " .  An i d e n t i a l  argument  

w a s  r e jec ted  i n  Mayer v. S t a t e  -- o f  F l a . ,  523 So.2d 1 1 7 1  

( F l a .  2 DCA 1 9 8 8 ) .  S ta t ed  a n o t h e r  way - t h e  p r e s s  i s  

n o t  r e q u i r e d  t o  r e s p e c t  a v a l i d  S ta te  s t a t u t e  p r o t e c t i n g  

t h e  c o n f i d e n t i a l i t y  o f  i n f o r m a t i o n  i f  t h e  S t a t e  i t s e l f  

f a i l s  a c t i v e l y  t o  p r e v e n t  a v i o l a t i o n  o f  t h e  

c o n f i d e n t i a l i t y  p r o v i s i o n s .  I f  t h r o u g h  a r u s e  a s  w a s  

employed i n  t h i s  case - r e q u e s t i n g  t h e  f i l e  t o  f i n d  a phone 

number - and t h e n  p u r l o i n i n g  the  c o n f i d e n t i a l  i n f o r m a t i o n ,  

the  newspaper  can  p u b l i s h  w i t h  i m p u n i t y  t h e n  t h e  

c o n f i d e n t i a l i t y  p r o t e c t i o n  t o  the i n d i v i d u a l  i s  

m e a n i n g l e s s .  The  newspapers  p r i n t i n g  t h e  p r o t e c t e d  

i n f o r m a t i o n  as  w a s  done  i n  t h i s  case w a s  n o t  l a w f u l  mere ly  
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b e c a u s e  i t  w a s  i n a d v e r t e n t l y  u n p r o t e c t e d  by t h e  s e c r e t a r y  

t o  t h e  S t a t e  A t t o r n e y .  The i n f o r m a t i o n  and  t h e  p l a i n t i f f f s  

w e r e  p r o t e c t e d  by a h i g h e r  a u t h o r i t y  i n  t h e  form o f  a S ta te  

s t a t u t e  upon which t h e y  w e r e  e n t i t l e d  t o  r e l y .  I n  

P a t t e r s o n  v .  T r i b u n e  Co.,  146 So.2d 623,  626 ( F l a . 2 d  DCA 

1 9 6 2 )  ce r t .  d e n i e d  153  So.2d 306 ( F l a . 1 9 6 3 ) ,  t h e  C o u r t  h e l d  

on t h i s  p o i n t :  

... The a c c r e d i t e d  news d i s p e n s i n g  a g e n c i e s  o f  

F l o r i d a  a re  c h a r g e d  w i t h  knowledge o f  t h e  s t a t u t e .  

The f a c t  t h a t  i n f o r m a t i o n  which  i s  n o t  i n  t h e  

p u b l i c  domain h a s  been  o b t a i n e d  i n n o c e n t l y  does n o t  

l i c e n s e  a p u b l i s h e r ,  c h a r g e d  w i t h  knowledge o f  t h e  

p r o s c r i b e d  charac ter  o f  t h e  i n f o r m a t i o n ,  t o  p u b l i s h  

i t  f u r t h e r  and  t h u s  compound t h e  wrong. 

The p r e s s  h a s  t h e  same o b l i g a t i o n  t o  o b s e r v e  a v a l i d  

s t a t e  s t a t u t e  t h a t  t h e  S t a t e  A t t o r n e y  o r  h i s  s e c r e t a r y  had 

and a b s e n t  t h a t  c o n c l u s i o n  t h e  l a w  r e q u i r i n g  

c o n f i d e n t i a l i t y  i s  m e a n i n g l e s s .  The l a w  must a p p l y  t o  

eve ryone  - i n c l u d i n g  t h e  p r e s s  - and  i t s  v i o l a t i o n  and 

s u b s e q u e n t  damage t o  t h e  p l a i n t i f f s  made t h e  newspaper  

a c c o u n t a b l e .  

Once i t  i s  a c c e p t e d  t h a t  : (1) t h e  i n f o r m a t i o n  

p u b l i s h e d  w a s  made c o n f i d e n t i a l  by l a w ;  ( 2 )  t h a t  i t  w a s  n o t  

m i r a c u l o u s l y  t r a n s f o r m e d  i n t o  a p u b l i c  r e c o r d  by t h e  
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s e c r e t a r y  f a i l i n g  t o  monitor t he  r e p o r t e r :  and ( 3 )  t h a t  t h e  

p u b l i c a t i o n  of t h a t  informat ion was i n  v i o l a t i o n  of law and 

t h e r e f o r e  "unlawful"  t h e  d e c i s i o n s  c i t e d  by the  newspaper 

a s  c o n t r o l l i n g  a r e  d i s t i n q u i s h a b l e .  

- Cox Broadcast ing Corp. v.  Cohn, 4 2 0  U.S.469, 95 

S.Ct.1029, 43 L.Ed.2d 328  (1975) involved a r e p o r t e r  who 

ob ta ined  the  i d e n t i t y  of a rape  v i c t i m  i n  open j u d i c i a l  

proceedings  and from an in format ion  "open t o  pub l i c  

i n s p e c t i o n " .  The defendant argued f o r  t h e  Court t o  hold 

t h a t  t h e  F i r s t  Amendment p r o t e c t e d  the  p u b l i c a t i o n  of a l l  

t r u t h f u l  in format ion ,  however ob ta ined .  The Court dec l ined  

t o  so  hold and narrowed t h e  i s s u e  t o  whether t he  S t a t e  may 

impose s a n c t i o n s  on t h e  a c c u r a t e  p u b l i c a t i o n  of t h e  name of 

a rape v i c t i m  obta ined  from p u b l i c  r eco rds  - more 

s p e c i f i c a l l y ,  from j u d i c i a l  records  which a r e  maintained i n  

connect ion with  a pub l i c  p rosecu t ion  and which themselves 

a r e  open t o  p u b l i c  i n s p e c t i o n .  I t  he ld  only  t h a t  "The 

F i r s t  Amendment p r o t e c t s  t he  p r e s s  from l i a b i l i t y  f o r  

invasion of p r ivacy  r e s u l t i n g  from p u b l i c a t i o n  of 

informat ion ob ta ined  from records  open t o  p u b l i c  

i n s p e c t i o n . "  The d e c i s i o n  l e f t  open the  ques t ion  i n  t h i s  

case  - whether t he  F i r s t  Amendment p r o t e c t s  t h e  p r e s s  from 

l i a b i l i t y  f o r  invas ion  of p r ivacy  - p u b l i c  d i s c l o s u r e  of 

p r i v a t e  f a c t s  - r e s u l t i n g  from s t a t u t o r i l y  p rosc r ibed  

p u b l i c a t i o n  of p r i v a t e  informat ion ob ta ined  from 
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s t a t u t o r i l y  - p r o t e c t e d  c o n f i d e n t i a l  r e c o r d s  which are  by 

l a w ,  - n o t  "open t o  p u b l i c  i n s p e c t i o n . "  

The newspapers  a s s e r t i o n  t h a t  t h e  s e c r e t a r y  t o  t h e  

S ta te  A t t o r n e y  by p e r m i t t i n g  t h e  r e p o r t e r  t o  v i e w  t h e  f i l e  

u n s u p e r v i s e d  t o  o b t a i n  a phone number made t h e  c o n f i d e n t i a l  

i n f o r m a t i o n  p u b l i c  records as i n  Cox i s  n o t  o n l y  a b s u r d  i t  

i s  a m i s s t a t e m e n t  of t h e  f a c t s  i n  Cox. 

- 

- 

I n  Smi th  v. D a i l y  M a i l  P u b l i s h i n g  C o . ,  443 U.S.97, 99 

S .Ct .2667 ,  6 1  L.Ed.399 ( 1 9 7 9 )  t h e  i s s u e  w a s  w h e t h e r  a 

newspaper  o n l y  c o u l d  b e  s u b j e c t  t o  c r i m i n a l  s a n c t i o n s  f o r  

p u b l i s h i n g  t h e  name o f  a j u v e n i l e  o f f e n d e r  which it 

o b t a i n e d  by t h e  l a w f u l  means o f  i n t e r v i e w i n g  w i t n e s s e s .  

The C o u r t  e x p r e s s l y  l e f t  open t h e  i s s u e  o f  " u n l a w f u l  press 
6 

access t o  c o n f i d e n t i a l  j u d i c i a l  p r o c e e d i n g s  " c i t i n g  Cox - 

a 

0 

0 

s u p r a .  6 1  L.Ed.2d 406. 

Landmark Communicat ions ,  I n c .  v .  V i r g i n i a ,  435 U.S.829, 

56 L . E d  2d 1, 98 S .Ct .1535  ( 1 9 7 8 )  i s  s l i g h t l y  c l o s e r  t o  t h e  

i n s t a n t  case. The na r row and  l i m i t e d  q u e s t i o n  i n  Landmark 

w a s  w h e t h e r  t h e  F i r s t  Amendment p e r m i t s  t h e  c r i m i n a l  

punishment  o f  t h i r d  p e r s o n s  who are s t r a n g e r s  t o  t h e  

i n q u i r y ,  i n c l u d i n g  t h e  news media f o r  d i v u l g i n g  o r  

p u b l i s h i n g  t r u t h f u l  i n f o r m a t i o n  r e g a r d i n g  c o n f i d e n t i a l  

p r o c e e d i n g s  o f  t h e  J u d i c i a l  I n q u i r y  and  R e v i e w  Commission. 

56 L . E d . 2 d  9 .  The C o u r t  d i d  n o t  h o l d  t h a t  t h e  F i r s t  

Amendment p r o t e c t e d  a l l  t r u t h f u l  p u b l i c a t i o n s ,  e s p e c i a l l y  

of p u b l i c  o f f i c i a l s ,  however ,  t h e  i n f o r m a t i o n  w a s  o b t a i n e d :  

1 2  
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i n s t e a d  i t  r e s o r t e d  t o  a b a l a n c i n g  t e s t  which c o n t r a s t e d  

t h e  States i n t e r e s t  i n  c o n f i d e n t i a l i t y  a g a i n s t  t h e  

i n t e r e s t s  embodied i n  t h e  F i r s t  Amendment i . e .  t h a t  t h e  

conduc t  o f  j u d g e s  are  matters  o f  u tmos t  p u b l i c  c o n c e r n  and  

d i s c u s s i o n  o f  gove rnmen ta l  c o n c e r n s  w a s  what t h e  F i r s t  

Amendment w a s  a d o p t e d  t o  p ro tec t .  A d d i t i o n a l l y  i n  Landmark 

t h e  p u b l i s h e r  had o b t a i n e d  t h e  i n f o r m a t i o n  by l e g a l  means 

and n o t  f rom t h e  i n q u i r y  p r o c e e d i n g  i t s e l f .  

T h i s  b a l a n c i n g  test  w a s  a g a i n  used  by t h e  C o u r t  i n  

S e a t t l e  T i m e s  Co. v .  R h i n e h a r t ,  4 6 7  U.S.20, 8 1  L.Ed.2d,  1 0 4  

S.Ct .2199 ( 1 9 8 4 ) .  T h i s  case w a s  a d e f a m a t i o n  and  i n v a s i o n  

o f  p r i v a c y  a c t i o n  a g a i n s t  a newspaper  f o r  v a r i o u s  a r t i c l e s  

a b o u t  a leader o f  a s p i r i t u a l  g roup .  The newspaper  

o b t a i n e d  p r e - t r i a l  d i s c o v e r y  r i g h t s  o f  p o t e n t i a l l y  

e m b a r r a s i n g  p r i v a t e  i n f o r m a t i o n  and w a s  p r o h i b i t e d  from 

p u b l i s h i n g  t h a t  i n f o r m a t i o n  so o b t a i n e d .  I n  s u s t a i n i n g  t h e  

p r o h i b i t i o n  o n l y  as  t o  i n f o r m a t i o n  a c q u i r e d  t h r o u g h  t h e  

d i s c o v e r y  p r o c e s s  t h e  Cour t  h e l d  t h a t  t h e r e  i s  o p p o r t u n i t y  

f o r  l i t i g a n t s  t o  o b t a i n  - i n c i d e n t a l l y  o r  p u r p o s e f u l l y  - 

i n f o r m a t i o n  t h a t  n o t  o n l y  i s  i r r e l e v a n t  b u t  i f  p u b l i c a l l y  

released c o u l d  be damaging t o  r e p u t a t i o n  and  p r i v a c y .  The 

government c l e a r l y  h a s  a s u b s t a n t i a l  i n t e r e s t  i n  p r e v e n t i n g  

t h i s  s o r t  of a b u s e  o f  i t s  p r o c e s s e s .  8 1  L . E d . 2 d  28. 

An a p p l i c a t i o n  o f  t h e  b a l a c i n g  test  t o  t h i s  s t a t u t e  i s  

r e q u i r e d  and h a s  been  u t i l i z e d  p r e v i o u s l y  i n  d e c i d i n g  
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competing pr ivacy  i n t e r e s t s  ve r sus  F i r s t  Amendment c la ims.  

-- I n  R e  Adoption - of H.Y.T., 458 So.2d 1 1 2 7  (F l a .1984) .  F i r s t  

the  pr ivacy  r i g h t s  of t he  pa ren t s .  I t  i s  now s e t t l e d  t h a t  

the  United S t a t e s  C o n s t i t u t i o n  encompasses a r i g h t  of 

p r ivacy  which p r o t e c t s  a g a i n s t  the  d i s c l o s u r e  of persona l  

ma t t e r s .  Whalen v.  - Roe, 4 2 9  U.S.589, 5 1  L.Ed.2d.64, 97  

S.Ct.869 ( 1 9 7 7 ) .  The p a r e n t s  common law r i g h t  of p r ivacy ,  

which encompasses the  r i g h t  t o  prevent  p u b l i c  d i s c l o s u r e  of 

embarrass ing and ob jec t ionab le  p r i v a t e  d e t a i l s  of t h e i r  

l i v e s  i s  accorded them i n  A r t i c l e  1, §23 Fla .Const .  

The i n t e n t  of t h e  l e g i s l a t u r e  i n  p rov id ing  f o r  t he  

c o n f i d e n t i a l i t y  of t he  r e p o r t s  i s  set f o r t h  i n  §827.07( 1) 

F l a . S t a t s . ( l 9 7 9 ) .  Among o t h e r  reasons  t h e  l e g i s l a t u r e  

determined t h a t  t h i s  s e c t i o n  would "p re se rve  t h e  family  

l i f e  of t h e  p a r e n t s  and c h i l d r e n  t o  t h e  maximum e x t e n t  

p o s s i b l e  by enhancing the  p a r e n t a l  c a p a c i t y  f o r  adequate 

c h i l d  c a r e .  'I C e r t a i n l y  t h i s  express ion  of t he  pub l i c  

po l i cy  of t h e  S t a t e  suppor t s  t he  reasons  why pr ivacy  r i g h t s  

of a l l  concerned,  i nc lud ing  t h e  c h i l d ,  should be maintained 

over t he  r i g h t  of t h e  media t o  p u b l i c a l l y  a i r  these 

ma t t e r s .  1 

To ho ld ,  a s  t h e  p r e s s  a rgues ,  t h a t  t h e  F i r s t  Amendment 

See a l s o  Doe V .  Sarasota-Bradenton F lo r ida  
Te lev i s ion ,  436 So.2d 328, 332 ( F l a .  2 DCA 1983) where t h e  
Court was precluded from u t i l i z i n g  t h e  ba lanc ing  t es t  on 
t h e  same competing i n t e r e s t s  due t o  t h e  a p p l i c a t i o n  of - Cox 
on t h e  f a c t s  of t h a t  ca se .  

- 
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e x t e n d s  t o  a l l  matters  i n  t h e  c o n f i d e n t i a l  r e p o r t s ,  would 

seem t o  deny t h e  e x i s t a n c e  o f  " p r i v a t e "  f a c t s ,  f o r  i f  f a c t s  

be f a c t s  - t h a t  i s  t h e  r e p o r t s  c o n t a i n  t h e s e  matters - t h e y  

would n o t  ( a t  l eas t  t o  t h e  press) be p r i v a t e .  The p r e s s  

a c c o r d i n g l y  would be f r e e  t o  p u b l i c i z e  them t o  t h e  e x t e n t  

it sees f i t .  The e x t e n t  t o  which areas  o f  p r i v a c y  c o n t i n u e  

t o  e x i s t ,  t h e n ,  would a p p e a r  t o  b e  b a s e d  n o t  on r i g h t s  

bestowed by l a w  b u t  on t h e  t a s t e  and  d i s c r e t i o n  o f  t h e  

p r e s s .  The l e g i s l a t u r e  d i d  n o t  f i n d  t h i s  r e s u l t  c o n s i s t e n t  

w i t h  i t s  p o l i c y  i n  p r e s e r v i n g  t h e  f a m i l y  u n i t  and n e i t h e r  

s h o u l d  t h i s  C o u r t .  I n  R e  Adopt ion  - o f  H . Y . T . ,  458 So.2d 

1 1 2 7  ( F l a . 1 9 8 4 ) .  

- -  

From a p r a c t i c a l  s t a n d p o i n t  t h e  e x p r e s s e d  p o l i c y  o f  t h e  

S t a t e  s h o u l d  be c o n s i d e r e d .  A l l  t h r e e  o f  t h e  c o n f i d e n t i a l  

s o u r c e  ma te r i a l s  p r e d a t e d  t h e  f i l i n g  o f  t h e  c r i m i n a l  

c h a r g e s .  The H i t c h n e r s  w e r e  open and c a n d i d  t o  b o t h  t h e  

H . R . S .  p e r s o n n e l 1  and  r e p r e s e n t a t i v e s  o f  t h e  S h e r i f f ' s  

d e p a r t m e n t ,  who a lways  p r e f a c e d  t h e i r  i n t e r v i e w s  w i t h  

Miranda w a r n i n g s .  These p a r e n t s  had n o t h i n g  t o  h i d e  because 

t h e y  h o n e s t l y  b e l i e v e d  and  i t  w a s  s u b s e q u e n t l y  found t h a t  

t h e y  d i d  n o t  a b u s e  t he  c h i l d .  I n t i m a t e  and e x t r e m e l y  

p e r s o n a l  and p r i v a t e  m a t t e r s  w e r e  b a r e d  and  r e c o r d e d  i n  t h e  

r e p o r t s  o s t e n s i b l y  p r o t e c t e d  u n d e r  t h e  s t a t u t e ,  w i t h  t h e  

v i e w  of  t h e  a u t h o r i t i e s  t o  see how t o  best h a n d l e  t h e  

f a m i l y  u n i t .  Would c h a r g e s  be f i l e d ;  would dependency 
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s t a t u s  be s o u g h t :  would c o u n s e l l i n g  be  recommended? How, 

0 

e 

u n l e s s  c o n f i d e n t i a l i t y  be m a i n t a i n e d ,  i s  t h e  S t a t e  g o i n g  t o  

g e t  c o o p e r a t i o n  from t h e  f a m i l y  members? Would any p a r e n t  

o r  f a m i l y  member be  as open as w a s  done  i n  t h i s  case i f  

t h e y  knew t h a t  what w a s  s a i d  w a s  o n l y  as  c o n f i d e n t i a l  as  

some s e n s a t i o n a l i s t i c  r e p o r t e r  t h o u g h t  i t  s h o u l d  be. The 

answer  w a s  o b v i o u s  t o  t h e  l e g i s l a t u r e  and s h o u l d  b e  e q u a l l y  

so t o  t h i s  c o u r t .  
2 

T o  be b a l a n c e d  a g a i n s t  t h e s e  s u b s t a n t i a l  p r i v a c y  

i n t e r e s t s  i s  t h e  media 's  F i r s t  Amendment r i g h t  t o  p r i n t  t h e  

news. N e w s  i n  t h i s  case r e q u i r e s  a b road  d e f i n i t i o n  s i n c e  

t h e  f r o n t  page  s p r e a d  w a s  o f  a s i x  day o l d  e v e n t .  The 

media i n s i s t s  t h a t  c h i l d  a b u s e  i s  a matter  o f  p u b l i c  

i n t e r e s t  a b o u t  which t h e  p u b l i c  s h o u l d  be in fo rmed  w i t h o u t  

f e a r  o f  c i v i l  o r  c r i m i n a l  l i a b i l i t y .  There  i s  no argument  

t h a t  t h e  crime and a l l  a s p e c t s  r e l a t i n g  t h e r e t o  i n  t h e  

p u b l i c  domain s h o u l d  be  f u l l y  r e p o r t e d .  I f  t h a t  w a s  a l l  

t h a t  w a s  done ,  t h i s  case would n o t  be  h e r e .  Mat ters  o f  

mere p u b l i c  i n t e r e s t  are no  l o n g e r  t h e  t o u c h s t o n e  of  F i r s t  

Amendment p r o t e c t i o n .  I n  F l o r i d a  t h e  p r e s s  h a s  no 

See a l s o  t h e  F l o r i d a  DeDartment o f  H e a l t h  & 
R e h a b i l i t a t i v e  Services - C h i l d  Welfare Services i n  F l o r i d a  
- August 1 9 8 5 ,  pp.  3- 5,  which  f u r t h e r  expounded  on t h e  
S t a t e s  commitment t o  p r e s e r v e  and  s t r e n g t h e n  t h e  f a m i l y  
u n i t .  The same p r e c e e d i n g  r e p o r t  p u b l i s h e d  i n  August 1983  
a l s o  s t ressed t h a t  p o l i c y .  The r e p o r t  c o n c l u d e s ,  "compared 
t o  t h e  c o s t s  o f  f a m i l y  b r e a k u p ,  f a m i l y  s u p p o r t  services a r e  
a b a r g a i n "  1985  r e p o r t  p .7 .  
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q u a l i f i e d  p r i v i l e g e  t o  defame a p r i v a t e  i n d i v i d u a l  s i m p l y  

by v i r t u e  o f  t h e  mat te r  b e i n g  of p u b l i c  c o n c e r n .  O r t e g a  v. 

Post-Newsweek S t a t i o n s  F l o r i d a ,  I n c . ,  510 So.2d 972 ( F l a .  3 

DCA 1 9 8 7 ) .  Today, t h e  t o u c h s t o n e  o f  F i r s t  Amendment 

p r o t e c t i o n  - i s  l a r g e l y  s t a t u s  re la ted w i t h  lesser 

p r o t e c t i o n  b e i n g  a f f o r d e d  t o  t h e  p u b l i c a t i o n  o f  i n f o r m a t i o n  

0. 

0 

- a b o u t  p r i v a t e  i n d i v i d u a l s  as opposed t o  p u b l i c  o f f i c i a l s  

and f i g u r e s .  G e r t z  v.  Robert Welch, I n c . ,  418 U.S.323, 4 1  

L.Ed.2d.789, 93 S.Ct.2997 ( 1 3 7 4 ) ;  E a t o n ,  The American L a w  

- of Defamation Through G e r t z  v.  R o b e r t  Welsh,  -- I n c .  and  

Beyond: - An A n a l y t i c a l  P r i m e r ,  6 1  VA.L.Rev.1349 ( 1 9 7 5 ) ,  

some th ing  more t h a n  m e r e  p u b l i c  i n t e r e s t  must be  shown t o  

r e n d e r  t h e  media n o t  a c c o u n t a b l e  f o r  t h e  havoc it wrought  

on t h e  l i v e s  o f  t h i s  f a m i l y ,  b e c a u s e  a s t a t u t e  w a s  

b l a t e n t l y  v i o l a t e d .  A s t a t u t e  e x p r e s s l y  c o n f e r r i n g  

p r o t e c t i o n  on t h e s e  p l a i n t i f f s .  

The b a l a n c i n g  test  w i l l  admit o f  o n l y  one  d e f e n s i b l e  

r e s u l t :  t h e  p l a i n t i f f s  s u b s t a n t i a l  c o n s t i t u t i o n a l ,  

s t a t u t o r y  and common l a w  i n t e r e s t s  i n  a v o i d i n g  p u b l i c  

1 7  

d i s c l o s u r e  o f  p r i v i l e g e d ,  c o n f i d e n t i a l ,  p r i v a t e ,  p r o t e c t e d  

and non p u b l i c  ma te r i a l  ou twe igh  t h e  a s s e r t e d  F i r s t  

Amendment p r i v i l e g e  o b t a i n e d  i n  v i o l a t i o n  o f  t h e  l a w .  I f  

i n  f a c t  t h e r e  i s  any  impai rment  o f  F i r s t  Amendment r i g h t s  

by t h e  u p h o l d i n g  o f  t h i s  s t a t u t e  i t  a f f e c t s  o n l y  matters  o f  

0 



slight "newsworthiness" rather than matters of real public 

or general concern. 
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POINT I1 

THE D I S T R I C T  COURT OF APPEAL PROPERLY 
UPHELD THE T R I A L  COURTS SUMMARY JUDGMENT 
OF L I A B I L I T Y  ON THE I N V A S I O N  OF PRIVACY 
COUNT. 

C 

0 

a 

a 

The p l a i n t i f f s  c a u s e  of a c t i o n  w a s  n o t  a " s t a t u t o r y "  

one  b u t  a common l a w  r i g h t .  The o n l y  p u r p o s e  of t h e  

S t a t u t e ,  as  c o r r e c t l y  he ld  by t h e  D i s t r i c t  C o u r t  o f  Appea l  

w a s  t o  d e f i n e  what w a s  p r i v a t e .  The r e p e a l  of t h e  c i v i l  

remedy d i d  n o t  a b r o g a t e  a common l a w  r i g h t  o f  a c t i o n  f o r  

i n v a s i o n  of p r i v a c y  and  t h e  p r e s s  can  be h e l d  l i a b l e  i n  

t o r t  u n d e r  t h e  t h e o r y  p l e a d e d .  

A.  An I n v a s i o n  of P r i v a c y  a c t i o n  has n o t  been  

p r e c l u d e d  by s t a t u t e  as  a r e s u l t  of t h e  p e n a l t y  

p r o v i s i o n  of S827.07 b e i n g  l i m i t e d  t o  a second  

d e g r e e  misdeameanor .  

P l a i n t i f f s  c a u s e  o f  a c t i o n  - p u b l i c  d i s c l o s u r e  o f  

p r i v a t e  f a c t s  - h a s  been  r e c o g n i z e d  i n  F l o r i d a  a t  l e a s t  

s i n c e  Cason v .  B a s k i n ,  20  So.2d 243 ( F l a .  1 9 4 5 ) .  The 

media's c a t e g o r i z a t i o n  of p l a i n t i f f s  c la im as s t a t u t o r y  i s  

as m i s p l a c e d  as  i s  t h e i r  a s s e r t i o n  t h a t  t h i s  i s  a case of 

'I s t r i c t 1 i a b  il i t  y . The o n l y  t h i n g  t h a t  5827.07 F l a .  
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S t a t s .  (1981)  d i d  which i s  r e l e v a n t  t o  t h e  t o r t  theory i s  

t h a t  i t  e s t a b l i s h e d  the  p r i v a t e  na tu re  of t he  m a t e r i a l s .  

On t h i s  po in t  t h e  D i s t r i c t  Court of Appeal dec i s ion  i s  

c l e a r .  The common law r i g h t  of a c t i o n  upon which l i a b i l i t y  

6 

a 

was based d i d  not depend upon the  c i v i l  remedy language i n  

e f f e c t  from 1975 through 1 9 7 7 ;  no r ,  d i d  i t s  removal i n  1 9 7 7  

abrogate  t hose  r i g h t s .  3 

For t h e  purposes of argument, even assuming t h a t  

F lor ida  had not recognized cause of a c t i o n  f o r  invas ion  of 

p r ivacy  and t h a t  a cause of a c t i o n  had t o  be " s t a t u t o r y "  

t h e  medias theory  of abroga t ion  by removal of t he  c i v i l  

remedy language i n  1 9 7 7  f a i l s .  

Bass v.  Morgan L e w i s  & Bockius, 516 So.2d 1 0 1 1  ( F l a .  3 

DCA 1987) c i t e d  by t h e  media f o r  t he  p r i n c i p a l  t h a t  mere 

v i o l a t i o n  of t h e  penal  s t a t u t e s  does not g ive  r ise t o  

l i a b i l i t y  per  se i s  a q u a l i f i e d  s ta tement  of t h e  law. 

Bass f u r t h e r  holds  t h a t  such l i a b i l i t y  could a r i s e  only 

from t h e  v i o l a t i o n  of a p rov i s ion  which imposes a duty  f o r  

t h e  b e n e f i t  of a s p e c i a l  c l a s s  of persons .  i d .  c i t i n g  Lavis 

Plumbing Se rv i ces  v .  Johnson, 515 So.2d 2 9 6 ,  298 ( F l a . 3  DCA 

Compare Ch.23138, Laws of F l a . (1943)  c u r r e n t l y  
S 7 7 1 . 0 1  Fla .Sta t -s .  and Rotwein v.  Gers ten ,  36 So.2d 4 1 9  
( F l a .  1 9 4 8 ) .  

0 
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1987 ) . 
I n  1977 t h e  p e n a l t y  p r o v i s i o n  of C h a p t e r  827 

( F l a  . S t a t s  .1977 ) w a s  l i m i t e d  t o  a s e c o n d  degree 

misdeameanor .  C o r r e s p o n d i n g l y  t h e r e  w a s  no p r o v i s i o n  i n  

t h e  c h a p t e r  which  imposed any  d u t y  on anyone  t o  "p r o t e c t  

t he  r i g h t s  of the  c h i l d  and  h i s  p a r e n t s  o r  o the r  p e r s o n s  

r e s p o n s i b l e  f o r  t h e  c h i l d s  w e l f a r e ' '  by  k e e p i n g  t h e  r e p o r t s  

c o n f i d e n t i a l .  I n  o the r  words t h e  d u t y  imposed for t h e  

b e n e f i t  of the  p l a i n t i f f s  had  n o t  b e e n  e n a c t e d .  The 

s t a t u t e  w a s  s i l e n t  on whom t h e  l e g i s l a t u r e  w a s  t r y i n g  t o  

p r o t e c t .  I n  1 9 7 9 ,  w i t h  j u s t  t h e  c r i m i n a l  p e n a l t y  i n  p lace ,  

t h e  l e g i s l a t u r e  e n a c t e d  5 8 2 7 . 0 7 ( 1 5 )  and  d e f i n i t e l y  s t a t e d  

t o  whom t h e  d u t y  of non d i s c l o s u r e  r a n  - t h e  paren ts  and  

o t h e r  p e r s o n s  r e s p o n s i b l e  f o r  t h e  c h i l d s  welfare.  By d o i n g  

so the  l e g i s l a t u r e  c l e a r l y  b o u g h t  t h e  cause of a c t i o n  

w i t h i n  t h e  h o l d i n g  of Rosenbe rg  v.  Ryder  L e a s i n g ,  I n c . ,  168  

So.2d 678 ,  680 ( F l a . 3  DCA 1 9 6 4 ) .  I t  would have  been  

s u p e r f l u o u s  a f t e r  s t a t i n g  t h a t  the  d u t y  of non d i s c l o s u r e  

r a n  t o  t h e  p a r e n t s  t o  a l s o  s t a t e  t h a t  a c i v i l  remedy w a s  

a l s o  a v a i l a b l e  as t h a t  had  a l r e a d y  b e e n  a c c o m p l i s h e d  b y  t h e  

a d o p t i o n  of § 8 2 7 . 0 7 ( 1 5 )  i n  1979 .  

B. The d u t y  of non d i s c l o s u r e  a p p l i e s  t o  t h e  press.  

The c a u s e  of a c t i o n  i n  Count  I ,  upon which  l i a b i l i t y  
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w a s  found  by  t h e  t r i a l  c o u r t  u n d e r  t h e  s t i p u l a t e d  f a c t s  and  

t h e  d e p o s i t i o n  o f  t h e  r e p o r t e r  on f i l e ,  w a s  " p u b l i c  

d i s c l o s u r e  o f  p r i v a t e  f a c t s " .  T h i s  i s  one  o f  f o u r  s e p a r a t e  

t o r t s  u n d e r  t h e  b r o a d  d e s i g n a t i o n  o f  i n v a s i o n  o f  p r i v a c y .  

P r o s s e r ,  L a w  o f  T o r t s  ( 4 t h  ed.  1 9 7 1 )  804-14. The American 

L a w  I n s t i t u t e  R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s  S 6 5 2  D ( 1 9 7 7 )  

d e s c r i b e  i t  as " P u b l i c i t y  g i v e n  t o  P r iva t e  L i f e " .  The 

b l a c k  l e t t e r  reads: 

"One who g i v e s  p u b l i c i t y  t o  a mat te r  

c o n c e r n i n g  t h e  p r i v a t e  l i f e  o f  a n o t h e r  i s  

s u b j e c t  t o  l i a b i l i t y  t o  t h e  o t h e r  f o r  

u n r e a s o n a b l e  i n v a s i o n  of h i s  p r i v a c y ,  i f  

t h e  m a t t e r  p u b l i c i z e d  i s  o f  a k i n d  which:  

( a )  would b e  h i g h l y  o f f e n s i v e  t o  a r e a s o n a b l e  

p e r s o n :  and  

( b )  i s  n o t  o f  l e g i t i m a t e  c o n c e r n  t o  t h e  p u b l i c .  

" P u b l i c i t y "  as  i t  i s  u s e d  i n  t h i s  S e c t i o n ,  d i f f e r s  f rom 

" p u b l i c a t i o n "  a s  t h a t  t e r m  i s  u s e d  i n  c o n n e c t i o n  w i t h  

l i a b i l i t y  f o r  d e f a m a t i o n .  P u b l i c a t i o n  i n  t h e  d e f a m a t i o n  

( l i b e l - s l a n d e r )  c o n t e x t ,  i s  a word o f  a r t ,  which i n c l u d e s  

any  communicat ion by  t h e  d e f e n d a n t  t o  a t h i r d  p e r s o n .  

" P u b l i c i t y "  on t h e  o t h e r  hand ,  means t h a t  t h e  m a t t e r  i s  

made p u b l i c ,  by  communicat ing i t  t o  t h e  p u b l i c  a t  l a r g e ,  o r  

t o  so many p e r s o n s  t h a t  t h e  m a t t e r  must  be r e g a r d e d  as 

s u b s t a n t i a l l y  c e r t a i n  t o  become one  o f  p u b l i c  knowledge.  
0 
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Thus i t  i s  n o t  a n  i n v a s i o n  o f  t h e  r i g h t  o f  p r i v a c y  t o  

communicate a f a c t  c o n c e r n i n g  t h e  p l a i n t i f f s  p r i v a t e  l i f e  

t o  a s i n g l e  p e r s o n  o r  even  a s m a l l  g r o u p  o f  p e r s o n s .  

However, any  p u b l i c a t i o n  i n  a newspaper  o r  b r o a d c a s t  by t h e  

media which r e a c h e s  a l a r g e  a u d i e n c e  i s  s u f f i c i e n t  t o  m e e t  

t h e  tes t  o f  p u b l i c i t y  as  u s e d  i n  t h e  t o r t .  There i s  no 

l i a b i l i t y  when t h e  d e f e n d a n t  m e r e l y  g i v e s  f u r t h e r  p u b l i c i t y  

t o  i n f o r m a t i o n  a b o u t  the  p l a i n t i f f  which i s  a l r e a d y  p u b l i c  

- e . g .  t h e  c r i m i n a l  t r i a l .  There  i s  a l s o  no l i a b i l i t y  f o r  

g i v i n g  f u r t h e r  p u b l i c i t y  t o  w h a t  t h e  p l a i n t i f f  h i m s e l f  

leaves open t o  t h e  p u b l i c  e y e .  T a l k i n g  f r e e l y  t o  a member 

of t h e  p r e s s ,  knowing t h e  l i s t e n e r  t o  be s u c h ,  i s  n o t  t h e n  

i n  i t s e l f  making p u b l i c .  Tha t  communicat ion c a n  be  s a i d  t o  

a n t i c i p a t e  t h a t  what i s  s a i d  w i l l  be made p u b l i c  and  would 

be c o n s t r u e d  a s  a c o n s e n t  t o  p u b l i c i z e  b u t  t h a t  i s  n o t  t h e  

s i t u a t i o n  b e f o r e  t h i s  C o u r t .  When t h e  newspaper  p u b l i s h e d ,  

as t h e  d i s t r i c t  c o u r t  h e l d ,  t h e  e l e m e n t  o f  p u b l i c  

d i s c l o s u r e  w a s  f u l f i l l e d  and t h e  t o r t  w a s  c o m p l e t e .  Cape 

P u b l i c a t i o n s  v .  H i t c h n e r ,  s u p r a ,  1138.  When t h e  

l e g i s l a t u r e  p r o h i b i t e d  making these mat te rs  " p u b l i c "  

c e r t a i n l y  t h e y  d i d  s o  w i t h  a r u d i m e n t a r y  u n d e r s t a n d i n g  o f  

w h a t  t h a t  t e r m  means i n  t h e  c o n t e x t  o f  p u b l i c  d i s c l o s u r e  of 

p r i v a t e  f a c t s  t o r t  l a w .  Who e l se  b u t  t h e  media has t h e  

i n h e r a n t  c a p a b i l i t y  o f  making p u b l i c ?  T h e  answer  i s  

o b v i o u s .  
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C .  T h e  D i s t r i c t  Court of Appeal's dec is ion  comports 

w i t h  F l o r i d a ' s  case law. 

Cason v. Baskin, 20  So.2d 2 4 3  ( F l a .  1 9 4 5 )  i s  considered 

t o  be the  case which es t ab l i shed  the  r i g h t  t o  b r i n g  an 

ac t ion  f o r  invasion of privacy i n  t h i s  S t a t e .  The case 

c i t e s  t h e  1 8 9 0  Harvard Law Review a r t i c l e  w r i t t e n  by Warren 

and Brandeis which i s  genera l ly  considered t o  be t h e  root  

of the  theory i n  American jur isprudence s i n c e  i t  was not an 

e a r l y  common law ac t ion .  Cason recognized t h e  v a l i d i t y  of 

the  t o r t  i n  Flor ida by upholding the  p l a i n t i f f s  second 

count a s  s t a t i n g  a cause of ac t ion .  Cason supra 2 5 4 .  I n  

t h e  f o r t y  some years s i n c e  then t h e  cases  previously c i t e d  

have re f ined  t h e  t o r t  i n t o  i t s  present  four  subheadings. 

The media's a s s e r t i o n  t h a t  the offending por t ions  of t h e  

a r t i c l e  was merely "a  r epor t  of a cr iminal  t r i a l  and the  

f a c t s  and circumstances surrounding t h a t  t r i a l  "i s  a 

misstatement of the f a c t s  a s  i s  t h e i r  conclusion t h a t  i t  

conf 1 i c t s  w i t h  Cason . 
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CONCLUSION 

The a c t i o n s  o f  t he  media i n  o b t a i n i n g  and  p u b l i s h i n g  

the  s t a t u t o r i l y  p r o t e c t e d  documents  as w a s  done  i n  t h i s  

case and  c a t e g o r i z i n g  s u c h  h i g h l y  o f f e n s i v e  ma t t e r s  as 

t r u t h ,  " c o u r t  r e c o r d s "  o r  t r i a l  t e s t i m o n y  c o n s t i t u t e d  

n e g l i g e n c e  as  a mat te r  of l a w .  On b a l a n c e ,  t h e  i n d i v i d u a l s  

e x p e c t a t i o n  and r i g h t s  of p r i v a c y  t o g e t h e r  w i t h  t h e  S t a t e s  

p u r p o s e  f o r  c o n f i d e n t i a l i t y  i n  order  t o  preserve t h e  f a m i l y  

u n i t  and promote  t h e  g a t h e r i n g  of i n f o r m a t i o n  t o  accomplish 

t h i s  o u t w e i g h t s  and does n o t  s i g n i f i c a n t l y  impinge  on t h e  

medias' a b i l i t y  t o  g a t h e r  and  r e p o r t  t h e  news. 

The d e c i s i o n  o f  t h e  l o w e r  C o u r t  s h o u l d  be a f f i r m e d .  

R e s p e c t f u l l y  s u b m i t t e d ,  
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