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STATEMENT OF THE CASE AND FACTS

On January 9, 1981, Phillip and Barbara Hitchner were acquitted In ogen
court of the charge of aggravated child abuse. The c¢harges stemmed frem a
November 23, 1980 incident inwhich Phillip Hitchrer and his brether forcibly
restrained the Hitchners' 9-year-old daughter while drs, Hitchner, the child™s
stepmother, scrubbed the child™s cuttecks and anus with a steel xol cleaning
ped.

The trial judge entered a directed verdict Of acquittal, Subsequently, Jere
Maupin, a reporter for the Today newspaper, examined the criminzl court's File in
the clerk™s office, and interviened the prosscutor, At the direction of that
assistant state attomey, a secretary gave the reportar the prosecution's case
file. That file contained, among other Ttems, a Health and Rehzbilitative
Services ("HRS") predispositional report, the sheriff"s case reprt, and the
transcript of an interviewwith the child.

Thereafter, the Tcday newspaper published a story concernirg the Hitchners®
acquittal. The story conmtained statements, not disclosed at trial, taken frem
the HRS predispositional regort, the sheriff™s report, and the child®s
interview.

The Hitchners sued the reporter and Cape Publications clairing that the
newspaper, its publisher, and its reprter invaded thelr privacy by publicly
disclosing embarrassing private fads. The Hitchners alleged that the reports
and interview contained In the state attorney's file were confidential and
disclosed in violation of Section 827.07(15), Fla. Stat. (1980).1 Section
827.07 exempted fram Public Records Act disclosure certain child abuse records,
and made disclosure of such information a second degree misdemezror. (See
Appendix B) The Hitchners moved for partial summary judgment on stipulated facts
arguing that the newspaper and its smployees were liable 1o the Hitchners for

invasion of privacy as a matter of law based on Section 827.07(15).

1 Section 827.07(15) dces not appear in the 1980 volume. Honever, it
in the 1979 wolume and is unchanged N the 1981 wvolume, cited by the
court below.




The trial Court granted partial sumary judgrent in favor of the Hitchners
on the issue of liability. The Court held that the publication of the contents
of records made confidential by Section 827.07(15) was negligent as a matter of
law, and further found that the statute. was valid and conferred on the Hitchners'
cause of action in tort.

On appeal, the Fifth District Court of Appeal affirmed the trial court's
order. The court ruled that the HRS report, the sheriffs report, and the
interview transcript were confidential under Section 827.07(15). The court
construed the statute to make the information In thess reports private as a
matter of law, and therefore the nenspaper was liable to the Hitchners as a
matter of law for publishing "statutorily protectad private facts" irrespective
of intent, fault, or the newsworthiness of the article. The court specifically
rejected Cape Publications®™ argurent that Section 827.07 was unconstitutional
under the First and Fourteenth Amendments 1O the United States Constitution.

SUMMARY OF ARGUMENT

There are three jurisdictional bases to review the Fifth District Court of
Appeal's decision. That opinion expressly and directly conflictswith a decision
of arother district court; it conflicts with decisions of the Florida supreme
Court on the sare questions of law; and It expressly and erronscusly construes a
provision OfF the United States Constitution. Art. V, Section3(b)(3), Fla.
Const.

This court should exercise its discretion 10 review this case because the
Fifth bistrict's decision is seriously flaned. It imposes strict liability for
publication of campletely truthful information, of ssricus concern toO the public,
provided by a goverrment officer. [Inaddition, examination of the statute™s
history shows that the legislature did rot intend for it to provide a civil

remedy 10 persons in the Hitchners' position.




s ARGUMENT

I.
. THE FIFTH DISTRICT QOURT OF APPEAL"S DECISION EXPRESSLY AND DIRECTLY
CQONFLICTS WITH DECISIONS OF THIS COURT AND OF OTHER DISTRICT COURTS ON
THE SAME QUESTION OF LAW.
The Fifth District's determination that the fads published were "private as
a matter of law" expressly and directly conflicts with the decision of the Second

District in Doe V. Sarasota-Bradenton Florida Television Co, 436 So.2d 328 (Fla.

2d pca 1983). The Dee court upheld the dismissal of an action for invasion of
privacy that was based on a statute making it a crime to print the name of a rape
victim. As here, the state in Doe violated its duty to keep the victim's name
and photo confidential. But the Second District rejected liabilty on the

authority of Cox Broadcasting Corp. v. Cohn, 420 U.S. 469 (1975), which held that

the First Amendment prohibits the punishment of a newspaper, through an invasion
of privacy action, for "pure expression™ -- the accurate publication of
embarrassing facts already open to public view. The court in Cox explicitly
placed upon the custodian of the records the responsibility tO prevent exposure
of private information. Once information IS revealed tO the press, even if in
violation of a statute, the information is public. 420 U.S. at 496.2

In addition, the Fifth District's decision that the First and Fourteenth
Amendments do not protect the publication of truthiful, lawfully obtained facts in
an invasion of privacy action, directly and expressly conflicts with the
established case law of this state that the First Amendment protects the
publication of truthful information derived from government records, and

publication of information on subjects of public interest. In Florida Publishing

Co. V. Fletcher, 340 So.2d 914 (Fla. 1976), cert. den. 431 US. 930 (1977), the

plaintiff sued based on the newspaper's publication of photos and a story

detailing the death of her young daughter in a house fire. In that case, the

2 See also Stevenson v. Nottingham, 48 Fla. Supp. 10 (Fla. 6th Cir.
1978)2d DCA affirmed trial court's dismissal on First Amendment grounds of drug
program enrollee’™s invasion of privacy action based on Section 397.096, Fla.
Stat. (1977), which made confidential records maintained by drug treatment

programs. )
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rolice and Fire officials alloned the news reporters 10 enter and view the house
and to take protos without restriction. Applying First Amendrent amalysis, this
Court left undisturbed the dismissal of the plaintiff's caunt for publication of
embarrassing and painful private fads and rsversed the First District™s holding
that physical intrusion onto the plaintiff"s property fell within the trespass
branch of the Invasion of privacy tort. In the portion of the lower Court's
ruling left undisturbed, the court disnissed a claim of Invasion of privacy by
publication of embarrassing private facts since the publication concerned matters
of general and legitimate public interest. In the case at bar, the rsporter Was
similarly alloned access to information, everitually published, by an officer of
the state. Information about consscuuences of mistreatment of children, and the
Justice system™s response thereto is obvicusly of legitimate public interest to
the citizens of this state.

Similarly, the court™s holding below expressly ad directly conflicts with
this Court's holding in Tribune Co. V. Huffstetler, 480 so.2d 72 (Fla. 19%).

There, this Court reversed the conviction ofF a reporter for contempt where he had
published informaticm about a canplaint before the Florida Ethics Camission
obtained frem a confidential source which he refused to reveal to a state
attorney investi'gatinga possible violation of Section 112.317(6), Fla. Stat.
(1981), which prohibited the disclosure of either one's own intent to Ffile an
ethics canplaint or the existence of a canplaint already filed with the
camission.  This court's opinion makes clear that the private interest in
reputation of trose accused of ethics violations, which the statute sought tO
protect, was subordinate 1O the protections afforded by the First Arendrent.
Likewise, N this case, iIn the course of regular nswsgathering, the reporter
obtained information, specifically dsared confidantial by a state statute, which
purports 10 protect the reputations and feelings of those accused of abusing

children.3 Under Huffstetler, newsgathering dirscted 10 such information is

3Note that the chilld is rot a party to the lawsuit. Thus, the suit seeks
merely 1o vindicate the hurt feelings and reputation of the stepmother and father
who scrubbed thelr child®™s anus and buttccks with steel weol.
.




protaected by the First Arendnent values which cutweigh any private reputational

interest, See also Jacova V. Southern Radio and Television Co., 83 So.2d 34

(Fla. 1955); Stafford V. Hayes, 327 So.2d 871 (Fla. 1st DCA 1976); Cape

Publications, Inc. V. Bridges, 423 So.2d 426 (Fla. 5th DCA 1982), rev. den., 431

So.2d 988 (Fla. 1982), cert. den., 464 US. 893, 104 S.Ct. 239 (1983).

The Fifth District's decision expressly upholding the constitutionality of
Section 827.07, Fla. Stat., also expressly and dirsctly conflicts with this
Court's holding W Gardner V. Bradenton Herald, Inc., 413 So.2d 10 (Fla. 1982).

There, this court held that a statute making criminal pblication of the name of
an unindicted wiretap subject was an uncenstituticnal prior restraint on the
press under the First amendrent. The statute on which the Fifth District based
its holding that Cape Publications published facts "private as a matter of law’
is indistinguishable. Both statutes imgosed a blanket ban on and penalty for the
publication of information specified as confidential with none of the procedural
safeguards, including prior notice and a nearing 1IN which the campeting Interests
at stake may be balanced, that this Court has held are required in such cases.
See Gardner, 413 So.2d at 12.
II,
THE FIFTH DISTRICT COURT OF APPEAL'S DECISION EXPRESSLY
AND ERRONBOUSLY DZCLARES VALID SECTION 827.07(15)
FLORIDA STATUTES (1981).

The Fifth District construed Section 827.07 to make confidential, and
impose criminal and civil liablity for the publication of, any information
contained N records of child abuse or neglect, irrespective of whether the
information is truthful and obtained by innocent means.4 In its opinion, the
Fifth District court stated, "[Tlhe Statute IS rot canstitutionally infirm
because It does rot infringe upon the frsedam OF press and publication.. ..” On
the contrary, this court and the United states Suprame Court have struck down
statutes virtually indistinguishable as applied on the grounds that the laws did

dThese amici adopt the brief of the Florida Fress Association, st al. arguing
that the statute was not intended to restrain publication of information about
child abuse cases.
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impermissably INfringe cn FIrst Amendment rigits. I[N Gardner V. Bradenton

Herald, Inc., 413 $0.2d 10 (Fla. 1982), cert. den. 459 U.S. 865 (1983), this
Court struck down Section 934,091, Ela. stat, (1977). The court below neither
distinguished ror cited Gardner In its gpinion.

In Gardner, this Court relied on a numter OF United States Supreme Court
decisions striking down statutes, similar to the one I this case, which imposed
civil or criminal penalties for publication of true, lawfully dotained
information. In Landmark Commni’cations, Inc. V. Virginia, 435US. 829, 98

S.Ct. 1535, 56 L.E4,2d 1 (1978), the Court struck down as an unconstitutional
prior restraint a statute which made it a crime to diwlge information regarding
confidential proceedings before a state judicial review camission authorized tO
hear camplaints atout judges. The Court ruled that the First Arendment would not
permit the punishment of a newspaper for publishing truthful information
regarding what transpired during the proceedings, €ven though a source hed
"leaked" that information to the press.

Likewise, m Smithv. Daily Mail Publishing ¢o., 443 U.S. 97, 99s.ct,

267, 61 L.54.2d 399 (1979), the court invalidated a West virginia statute which
made it a crime for a nenspaper to publish, without court permission, the name of
any youth charged as a jwenile offender. There, the nswspaper had dbtained the
name from police. Also, in Cox Broadcasting Corp . V. Cohn, 40U.S 469, 95 s.Ct.

1029 (1975), the United States Supreme Court found unconstitutional a Georgia
statute which made it a crime to publish the name or identity of a rape victim in
circunstances indistinguishable from those at bar. There, a father filed a
private-facts invasion of privacy action against a television station which
broadcast his deceased daughter™s name, identifying ner as a victim of rgpe. The
reporter had obtained the name of the victim from the criminal court File
provided 1o him by the clerk. The loner courts, as in this case, granted summary
judgment 1O the plaintiff based on the statute. Honever, the Supreme Court
reversed and held that it is constitutionally irpermissible tO impose civil
liability for the accurate publication of truthful information obtained frem

2
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records containing the name of the victim which were handed over to the reporter
by the clerk without restriction, notwithstanding that the name was made

confidential by the statute. See also Oklahama Publishing Co. V. District Court,

430 US. 308, 97 s.Ct. 1045 (1977)(Court struck down order prohibiting
publication of name and photo of juvenile murder defendant in connection with
story On hearing even though statute provided for closed juvenile hearings).
Clearly, under the case law as decided by this Court and the United States
Supreme Court, Section 827.07 isS serously constitutionally infirm. The interests
of parents, who engage in extreme behavior, in protecting their reputations and
privacy certainly canrno more justify the imposition of absolute and autunatic
sanctions irrespective of fault or First Amendment concerns than could the
interests of judges in protecting their reputations (Landmark), or criminal
defendants in a fair trial. Moreover, protecting pure political speech, i.e.,
criticism of the government's criminal justice system, IS a core First Amendment

concem. Nebraska Press Association V. Stuart, 427 US. 539, 96 S.Ct. 2791

(1976). This Court has jurisdiction tO correct the egregious error of the Fifth
District Court in expressly upholding the validity of this statute.
III.
THE DECISION OF THE FIFTH DISTRICT EXPRESSLY AND
ERRONEQUSLY CONSTRUES PROMISIONS OF THE FEDERAL
CONSTITUTION,

In 1ts opinion, rejecting Cape Publications' defenses and holding the
newspaper strictly liable to the Plaintiffs for publishing campletely truthful
and accurate information provided to its reporter by the assistant state
attormey, the court below ruled that the First and Fourteenth Amendment
guarantees do not protect the press when sued for invasion of privacy. This
construction of the federal constitution is contrary to the United States Supreme

Court. and Florida case law. As fully explained above, the United States Supreme

Court in Cox Broadcasting Corp. V. Cohn, 420 US. 469 (1975), held that the First

and Fourteenth Amendments prohibit the imposition of criminal or civil liability

upon the press for accurately publishing truthful information obtained from




documents made public. See alsa, Dce V. Sarasota-Bradenton Florida Television
Co. 436 50.2d 328 (Fla. 2d oca 1983).

The rights of free speech and press are so central 10 the maintenance of our
democracy that the press enjoys First Arendrent protection evzn where the reports
it publishes are false. The United States Supreme Court has held that it is
constitutionally impermissible for states to impose liability without fault even
when a private person seeks redress for the publication of defamatory falsehoods.
Gertz V. Robert Welch, Inc., 418 US. 323, 94 S.Ct. 2097 (1974). see also,
Tribune Co. V. Levin, 426 s0.2d 45 (Fla. 2d tcca 19902).

Nevertheless, iInthe case at bar, the Fifth District imposed strict
liability on the press, in absence Of any fault on its part, for injury alleged
10 have been caused by publication of the truth. This construction of the
federal constitution IS a dangarous precedent and a ssrious misconstruction of
the First Amendment which this Court row has the opportunity to correct by
accepting jurisdiction to hear this case 0n the merits.

REASONS FOR GRANTING REVIEW

The decision of the Fifth District iIn this case presents a dangerous
misapprehension and misapplication of the lawwhich I effect imposes on the
press strict liability, campletely irrespective of fault, for the accurate
publication of trus facts obtained frem the government N the ordinary course of
newsgathering.

In fact, it is clear that the legislature did not intend Section 87.07
(1981) 1o provide a civil remedy 1O persons in the Hitchners' position. Chapter
827 of the Florida Statutes formerly contained a provision making those who
disclosed information frem chilld abuse cases persanally liable i damages to
persons INjured by the disclosure. (See Appendix B) However, that provision was
repealed in 1979, well before the publication here camplainad of. The provision
imposirg criminal sanctions for disclosure of confidential information about a
child abuse case was likewise eliminated and no longer appears iIn the statutes.

Section &7.07 is one OF approximately 310 exceptions to the Public Records
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act sprinkled throughout the Florida Statutes. See Attorney Gereral™s Government
in the Sunshine Manual at 89-131 (1987 E4.).5 The Fifth cca's decision would
canvert each of these InMto a civil cause of action In favor of persons about wham
"confidential” information is exposed by the press. The legislature did rot
intend to create 310 classes of “statutorally protected private facts,” charging
every speaker in the state of Florida with the duty of remaining silent on such
subjects as reports fran stolesals dealers of saltwater products and reports of
the quantity, quality or disvesiticen of milk products. Nor could the legislature
have intended to subject each speaker in Florida with the duty of knowing each of
these 310 forbidden topics of speech,® supjecting the citizens of this State to
the risk of strict liability n damages for inadvertent speech or publication
about these matters where the information is lawfully obtained fram government
officials. The legislature would not intend to goen the flccd-gate OF tort
litigationwhich follows fran the decision of the Fifth District i this case,
nor shoulld this Court sanction such an impesition on our judicial system,

It would be even more alarmirg 1O assume the legislature did intend to
forbid public discussion about 310 "statutorily protected private fects.” The
clear result of the Fifth District’s opinion IS that the legislature can
effectively enact a prior restraint against speech and press publication in broad
subject matter categories by a legislative declaration that such facts are
private. Never before has such broad power of the legislature to cantrol speech
been recognized or accepted before the courts,

Furthermore, the larguage OF the statute dces not Indicate that 1t is
intended to apply 1O the press. Rather, the statute properly places u p the
offices iIn possession of the confidential information the duty 1O keep It
confidential .

This decision IS a serious encroachment On the frzedcm of the press to

5 see Appendix C.
© Indeed, it is doubtful that Section 87.07 provides sufficient rotice to
meet the requirements of due process.
-9-




publish truthful informaticn as guaranteed by the Florida and United States
Constitutions. The press cannot be required 10 withhold truthful information
provided by the govermment about which the public is legitimately concerned. As
the court stated In Cox, 'The camissicn OF crime and resulting prosecutions are
without question events OF legitimate public concern which the press bears the
responsibility tO report.” 420 U.S. at 492.

The decision has created doubt and apprehension arorg members OF the press
Nthis state who now face the prospect OF Strict liability for the accurate
publication of information provided by the government. This fear and confusion
necessarily chills free speech concerning the operation of our system of
government, speech at the core of First Amendment freedams.

CONCLUSION

For the forgoing rsasans, this Court ahculd exercise its discretionary power

10 review the decision oOf the Fifth District Court of 1 this case.

Vi 7

George ({. Rahdert, Esquire
Alison Stsele, Esquire
RAHDERT, ACOSTA & DICKSON, P.A.
233 Third street North
St. Petersburg, AL 33701
(813) 823-4191

Gregg D. Thomas, Esq. Richard Ovelmen, Esq.

HOLLAND & KNIGHT
NCNB Bldg.
Tampa, FL 33601
(813) 223-1621

Will Strickland, Esquire
FERRERO, MIDDLEBROOKS,
STRICKLAND & FISCHER, P.A.
6th Floor, Blackstone Bldg.
707 S.E. 3rd Ave., Ste. 600
Ft. Lauderdale, FL 33302
(305) 462-4500

William G. Mateer, Esq.
David L. Evans, Esq.
MATEER, HARBERT & BATES
100 E. Robinson Street
Orlando, FL 32802
(305) 425-9044

One Herald Plaza
Miami, FL 33132
(305) 350-2111

Joseph P. averill, Esq.

710 City Nat'l Bank Building
1050 Connecticut Avenue, N.W.
Miami, FL 33130

(305) 377-3577

-10-




Of, Counsel:

George Freeman, Esq. Bruce Sanford, Esqg.
Deborah Linfield, Esq. BAKER & HOSTETLER

229 West 43rd Street 1050 Connecticut Ave., N.W.
New York, NY 10036 Washington, DC 20036
(212) 556-1234 (202) 861-1626

Counsel for Amici Curiae

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoing has been furnished to William E. Weller, Esquire, 101 N.
Atlantic Avenue, P.O. Box 1255, Cocoa Beach, FL 32391 this 14th

day of December, 1987.
M/(QMM;/

George K. Rahdert, Esquire

-11-




