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STATEMENT OF FACTS AND CASE 
-- 

Respondent accepts Petitioner's version of the state- 

ment of facts and case. 



CASES CITED: 

TABLE OF CITATIONS 

PAGE NO . 

. . ........... WHITEHEAD V STATE. 498 SO 2d 863 (Fla 1986) v .  1 

WHITEHEAD. SUPRA. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1.2.4.7. 8 
HENDRIX V . STATE. 475 SO 2d 1211 (Fla . 1985) . . . . . . . . . . . . . .  2 

........ . WINTERS V STATE. 500 SO 2d 303 (Fla 1st DCA 1986) 2 

VICKNAIR V . STATE. 483 SO 2d 896 (Fla . 
VICKNAIR. SUPRA. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4.5.6. 7 
HENDRIX. SUPRA.. .......................................... 5 - 

................ . . HOWARD V STATE. 469 SO 2d 216 (Fla 1985) 6 

HOEFERT V . STATE. 509 SO 2d 1090 (Fla 2d DCA1987) ......... 7 
HALL V . STATE. 511 SO 2d 1038 (Fla 1st DCA 1987) .......... 8 

........ . MYERS V STATE. 499 SO 2d 1038 (Fla 1st DCA 1986). 8 

...... . SMITH V WAINWRIGHT. 508 SO 2d 768 (Fla 2d DCA 1986) 8 
8 . . ..... WASHINGTON V STATE. 508 SO 2d 565 (Fla 2d DCA 1987) 8 

. . . . . . .  . . WINTERS V STATE. 500 SO 2d 303 (Fla 1st DCA 1986) 8 

FRIERSON V . STATE. 511 SO 2d 1016 (Fla 5th DCA 1987) . . . . . .  8 
WITT V . STATE. 387 SO 2d 922. 930 (Fla . 1980) ............. 8 
KERSEY V . STATE. 12 F.L.W. 2305 (Fla 5th DCA 

................................... SEPTEMBER 24. 1987) 9 



OTHER AUTHORITIES 

OTHER AUTHORITIES PAGE NO . 
SECTION 775.084 Fla . Statute (1985) ................. 1.2.5.6. 9 
SECTION 921.001 (4) ( a )  Fla . Statute ....................... 3 

. . . . . . . . . . . . . . . . . . . . . . .  FLA . R . CRIM . P . 3.701 (dl (:lo) 7.8. 9 

. . . . . . . . . . . . . . . . . . . . . . . . .  FLA . R . CRIM . P . 3.701 (d) (11) 1. 7 



REBUTTAL OF ARGUMENT 

Respondent admits  t h a t  t h e  h a b i t u a l  o f f e n d e r  a c t  may 

n o t  be comple te ly  r e p e a l e d ,  and t h a t  i t  i s  up t o  t h i s  Cour t  

t o  de te rmine  i f  t h e  d e c i s i o n  i n  WHITEHEAD V .  STATE, 498 SO. 

2d 863 ( F l a .  19861, t o t a l l y  r e p e a l s  t h e  h a b i t u a l  o f f e n d e r  

a c t .  

P e t i t i o n e r  seems t o  come up w i t h  two r e a s o n s  why he 

assumes t h a t  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  i s  v i a b l e  i n  

c o n j u c t i o n  w i t h  t h e  g u i d e l i n e s .  However, they  a r e  l a r g e l y  

m i s r e p r e s e n t e d  and m i s l e a d i n g .  

F i r s t ,  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  may n o t  be u t i l -  

i z e d  t o  e n l a r g e  t h e  maximum s e n t e n c e  where t h e  l a t t e r  

s t a t u t e  i s  a l r e a d y  i n c o r p o r a t e d  t h e r e i n .  

Secondly ,  even i f  t h e  presumpt ive  g u i d e l i n e  s e n t e n c e  

i s  i n ' e x c e s s  of t h e  maximum s e n t e n c e ,  a s  provided by law,  

t h e n  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  i s  on ly  a d e n i a l  of due 

p r o c e s s  of t h e  double  jeopardy c l a u s e .  



ARGUMENT 

THE HABITUAL OFFENDER STATUE SHOULD 
BE REPEALED A N D  SHOULD NOT BE USED TO 
JUSTIFY A SENTENCE GREATER THAN THE TERM 
PROVIDED BY GENERAL LAW 

The q u e s t i o n  Respondent p r e s e n t s  t o  t h i s  Court  i s ,  

w i l l  t h i s  Court  a l l o w  P e t i t i o n e r  t o  c o n t i n u e  t o  t r y  t o  

c r e a t e  c o n f u s i o n  by assuming t h a t  t h e r e  i s  a  l e g i t i m a t e  

b a s e s  f o r  such an argument ,  by misapp ly ing  i n a p p l i c a b l e  

c a s e  laws t h e r e t o .  

P e t i t i o n e r  h a s  sugges ted  t h a t  t h i s  Court  a l low b o t h  

S e c t i o n  775.084 F l a .  S t a t u t e  (1985)  and F l o r i d a  Rule of 

Cr iminal  Procedure  3.701 ( d )  (11) t o  be c o n t r u e d  t o g e t h e r .  

However, t h i s  has  a l r e a d y  been answered i n  t h e  n e g a t i v e  i n  

WHITEHEAD V .  STATE, 498 SO. 2d 863 ( F l a .  1 9 8 6 ) .  
# 

T h e r e f o r e ,  t o  r e t a i n  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  

would have t h i s  Cour t  t o  conc lude  t h a t  e i t h e r  t h e  s e n t e n c i n g  

g u i d e l i n e s  a r e  n o t  a p p l i c a b l e  t o  " s t a t u t o r y "  h a b i t u a l  o f f e n -  

d e r s ,  (whom t h e  s t a t e  s e e k s  t o  pun i sh  p u r s u a n t  t o  S e c t i o n  

775.084 F l a .  S t a t .  ( 1 9 8 5 ) ,  o r ,  i f  a p p l i c a b l e ,  t h a t  t h e  hab- 

i t u a l  o f f e n d e r  s t a t u t e  may be used " i n  and of i t s e l f "  a s  a  

l e g i t i m a t e  r e a s o n  t o  d e p a r t  from t h e  g u i d e l i n e  s e n t e n c e .  

P e t i t i o n e r  would have t h i s  Court  t o  b e l i e v e  t h a t  t h e  

r u l i n g  i n  WHITEHEAD, Supra ,  i s  n o t  e x p l i c i t  i n  n o t i n g  t h a t  



t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  canno t  be used  f o r  a  r e a s o n  -- 

t o  d e p a r t ,  w i t h  o r  w i t h o u t  d e p a r t u r e  r e a s o n s .  A s  P e t i t i o n e r  

a r g u e s  t h a t  such  r u l i n g  does  n o t  i m p l i c i t l y ,  nor  e x p l i c i t l y  

r e p e a l  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  a l t o g e t h e r ,  and t h a t  

i t  can  s t i l l  be used  t o  d e p a r t  from t h e  g u i d e l i n e  s e n t e n c e ,  -- -- 

based  upon d e p a r t u r e  r e a s o n s .  Whereas,  WHITEHEAD, S u p r a ,  

e x p l i c i t l y  n o t e s  t h a t  s e c t i o n  775.084 c o u l d  n o t  be c o n s i d e r e d  

a s  p r o v i d i n g  an exemption from t h e  s e n t e n c i n g  g u i d e l i n e s ,  nor  

cou ld  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  " i n  and of  i t s e l f "  be a 

r e a s o n  t o  d e p a r t .  

T h e r e f o r e ,  Respondent submi t s  t h a t  t h e  h a b i t u a l  o f f e n d e r  

s t a t u t e  shou ld  n o t  even be c o n s i d e r e d  a s  a  r e a s o n  t o  d e p a r t  

o r  t o  even enhance w i t h i n ,  t h e  g u i d e l i n e  s e n t e n c e ,  w i t h  o r  

w i t h o u t  d e p a r t u r e  r e a s o n s .  See H E N D R I X  V .  STATE, 475 SO. 2d 

Also ,  WINTERS V .  STATE, 500 SO. 

( F l a . " l s t  DCA 1 9 8 6 ) .  

Respondent r e s p e c t f u l l y  submi t s  t h a t  t o  u s e  t h e  same 

r e a s o n s  t h a t  a r e  used  t o  d e t e r m i n e  t h e  s e v e r i t y  of t h e  g u i d e -  

l i n e  s e n t e n c e ,  a g a i n  f o r  t h e  purpose  of d e t e r m i n i n g  t h e  hab- 

i t u a l  o f f e n d e r  s t a t u s ,  and a g a i n  f o r  t h e  purpose  of enhanc ing  

a  s e n t e n c e ,  d e f e a t s  t h e  whole purpose  of t h e  s e n t e n c i n g  g u i d e  

l i n e s ,  by a l l o w i n g  t h e  c o n t i n u e d  r e p e t i t i o n  i n  p u n i s h i n g  

more and more f o r  t h e  same r e a s o n s .  

I n  1982 t h e  s e n t e n c i n g  commission c r e a t e d  by t h e  L e g i s -  

l a t u r e ,  e n a c t e d  a  s t a t e w i d e  sys tem of  s e n t e n c i n g  g u i d e l i n e s .  

t h e s e  g u i d e l i n e s  were i n t e n d e d  t o  e l i m i n a t e  "unwarranted  



v a r i a t i o n  i n  t h e  s e n t e n c i n g  p r o c e s s  by r e d u c i n g  t h e  s u b j e c -  

t i v i t y  of i n t e r p r e t e t i n g  s p e c i f i c  o f f e n s e - r e l a t e d  and o f f e n d e r  

- r e l a t e d  c r i t e r i a  and i n  d e t e r m i n i n g  t h e i r  r e l a t i v e  impor tance  

i n  t h e  s e n t e n c i n g  d e c i s i o n " .  Respondent r e s p e c t f u l l y  reminds 

t h i s  Court  t h a t  i t  h e l d  t h a t  s e c t i o n  921.001 ( 4 )  ( a )  F l ~ a .  

S t a t u t e  i s  e x p l i c i t  and unambiguous even i f  i t  d i d  n o t  f r e e  

o r  excuse  d e f e n d a n t  under  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e .  

The L e g i s l a t u r e  may n o t  have r e p e a l e d  s e c t i o n  7 7 5 . 0 8 4  

when t h e  g u i d e l i n e s  were f i r s t  a d o p t e d ,  a l t h o u g h  t h i s  Court  

was of t h e  f i r m  b e l i e f  t h a t  t h e  g o a l s  of t h a t  s e c t i o n  were 

more t h a n  a d e q u a t e l y  met th rough  t h e  a p p l i c a t i o n  of t h e  

g u i d e l i n e s .  

The s e n t e n c i n g  g u i d e l i n e s  a l r e a d y  p rov ide  enhancement 

p e n a l t i e s ,  by govern ing  t h e  s e v e r i t y  of t h e  s e n t e n c e  by t h e  

d e f e n d a n t s  p r i o r  c r i m i n a l  r e c o r d  and a  f a c t u a l  f i n d i n g  t h a t  

t h e  dkfendan t  poses  a  danger t o  s o c i e t y .  Respondent t h e r e -  

f o r e ,  submi t s  t h a t  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  c o n s t i t u t e s  

a  means t o  pun i sh  an  o f f e n d e r  over  and over  a g a i n  f o r  t h e  

same r e a s o n s  used t o  de te rmine  t h e  s e v e r i t y  of t h e  g u i d e l i n e  

s e n t e n c e  i n  t h e  f i r s t  p l a c e .  

P e t i t i o n e r  c o n t i n u e s  t o  r e l y  on an  i n a p p l i c a b l e  law i n  

V I C K N A I R  V .  STATE, 483 SO. 2d 896 ( F l a .  1 9 8 6 ) ,  where t h e  

D i s t r i c t  Cour t  a l lowed a  d e p a r t u r e  s e n t e n c e  of an  h a b i t u a l  

o f f e n d e r ,  b u t  where t h e r e  were c l e a r  and c o n v i n c i n g  r e a s o n s  

t o  d e p a r t ,  o t h e r  t h a n  t h o s e  r e a s o n s  a l r e a d y  used i n  d e t e r m i n i n g  



t h e  h h b i t u a l  o f f e n d e r  s t a t u s .  T h i s  c a s e  was c e r t i f i e d  t o  

t h i s  Cour t  and answered a g a i n  i n  t h e  n e g a t i v e .  

I n  VICKNAIR, Supra ,  Respondent  p o i n t s  o u t  t h a t  due t o  

t h e  e x p r e s s  language  which was answered n e g a t i v e l y ,  t h e r e  

was no r e a s o n  f o r  t h i s  Cour t  t o  c o n t i n u e  t o  approve o r  d i s -  

approve something which t h i s  Cour t  h a s  t ime and t ime a g a i n  

answered.  But i t  i s  a p p a r e n t ,  t h a t  f o r  t h e  P e t i t i o n e r ,  l i k e  

s o  many o t h e r s  b e f o r e ,  needs  t h i s  Cour t  t o  c o n t i n u a l l y  empha- 

z i s e  i t s  r u l i n g s  a g a i n  and a g a i n .  R u l i n g s  which c l e a r l y  

i n d i c a t e  t h a t  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  was repeaded i n  

t h e  r u l i n g  i n  WHITEHEAD, S u p r a , .  

R e s p o n d e n t ' s  p o s i t i o n  i s  t h a t  t h e  g u i d e l i n e s  l i m i t  a  

d e p a r t u r e  t o  t h e  s t a t u t o r y  maximum prov ided  by g e n e r a l  law,  

which would make t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  comple te ly  

i n o p e r a b l e .  

P e t i t i o n e r ' s  r e l i a n c e  upon VICKNAIR, Supra ,  i s  u n a p p l i -  

c a b l e  s i n c e  i t  d e a l t  p r i m a r i l y  on r e a s o n s  t h a t  were c l e a r  

and c o n v i n c i n g ,  y e t  n o t  i n c o r p o r a t e d  i n  t h e  d e t e r m i n a t i o n  of 

t h e  h a b i t u a l  o f f e n d e r  s t a t u s .  Whereas,  i n  t h i s  c a s e  a t  Bar ,  

t h e  r e a s o n s  a r e  n o t  c l e a r  and c o n v i n c i n g  and a r e  based  mainly  

on t h e  Respondents  p r i o r  c r i m i n a l  r e c o r d ,  t h e  same r e a s o n s  

used  t o  s e t  t h e  s e v e r i t y  of  t h e  g u i d e l i n e  s e n t e n c e ,  

t o  t h e  adjudgment of an h a b i t u a l  o f f e n d e r  s t a t u s .  

A l so ,  Respondent would submit  t h a t  P e t i t i o n e r ' s  r e l i a n c e  



upon VICKNAIR, Supra ,  i s  m i s a p p l i e d ,  s i n c e  t h e  Cour t  went on 

t o  say  t h a t  pri-or t o  VICKNAIR, HENDRIX, Supra ,  was d i s a p -  

proved by t h i s  Court  of a s e n t e n c e  d e p a r t i n g  from t h e  recom- 

mended g u i d e l i n e  s e n t e n c e  based upon any f a c t o r  which h a s  

a l r e a d y  been weighed i n  a r r i v i n g  a t  t h e  presumpt ive  s e n t e n c e .  

The D i s t r i c t  Court  i n  VICKNAIR, Supra ,  went on t o  say  

t h a t  i f  f a c t u a l  m a t t e r s  o t h e r  t h a n  p r i o r  c r i m i n a l  r e c o r d  and 

c u r r e n t  c o n v i c t i o n  t h a t  c o n s t i t u t e  c l e a r  and conv inc ing  r e a -  

sons  f o r  a  d e p a r t u r e  s e n t e n c e ,  t h e n  i t  i s  immater ia l  t h a t  

t h o s e  r e a s o n s  a l s o  s u p p o r t  a  d e t e r m i n a t i o n  of an h a b i t u a l  

o f f e n d e r  s t a t u s .  Thereby r a i s i n g  t h e  maximum - l e g a l  s e n t e n c e  

under S e c t i o n  775 .d84  ( 4 )  ( a ) .  However, t h e  Court  went on 

t o  say  t h e  s e n t e n c i n g  judge must s t i l l  g i v e  c l e a r  and con- 

v i n c i n g  r e a s o n s  f o r  d e p a r t u r e  i n  o r d e r  t o  impose t h e  ex tended  

term of imprisonment i f  g r e a t e r  t h a n  t h e  g u i d e l i n e  s e n t e n c e .  

P e t i t i o n e r  h a s  argued t h a t  Respondent i s  n o t  c o n t e s t i n g  

any of t h e  r e a s o n s  f o r  d e p a r t u r e  and t h a t  i t  i s  n o t  now open 

t o  d e b a t e  a t  t h i s  j u n c t u r e  i n  t h e  p r o c e e d i n g s ,  t h a t  t h e  t r i a l  

Court  d i d  n o t  have c l e a r  and conv inc ing  r e a s o n s  t o  d e p a r t .  

However, Respondent would n o t e  h e r e ,  t h a t  he d i d  c o n t e s t  t h e  

r e a s o n s  g i v e n  by t h e  t r i . a l  judge a s  n o t  b e i n g  c l e a r  and con- 

v i n c i n g  r e a s o n s  t o  d e p a r t .  Those r e a s o n s  w e r e - b a s e d  p r i m a r i l y  

on t h e  Respondents  p r i o r  c r i m i n a l  r e c o r d ,  which was a l r e a d y  

used i n  d e t e r m i n i n g  t h e  s e v e r i t y  of t h e  g u i d e l i n e  s e n t e n c e .  

S i n c e  P e t i t i o n e r  has  t a k e n  t h e  o p p o r t u n i t y  t o  a rgue  

on t h i s  m a t t e r ,  Respondent f e e l s  t h a t  i t  o n l y  f a i r  t h a t  t h i s  



Honorable Court  t a k e  n o t i c e  of t h e  f a c t  t h a t  t h e  h a b i t u a l  

o f f e n d e r  s t a t u t e  775.084, was i n a p p l i c a b l e  t o  t h i s  i n s t a n t  

c a s e ,  a t  Bar ,  where t h e  p r o s e c u t i o n  had f a i l e d  t o  e s t a b l i s h  

t h a t  Respondent had been c o n v i c t e d  of a  f e l o n y  " i n  t h i s  

s t a t e "  (See  app. 1 ;  Pages 33 th rough  page 37,  end ing  a t  

1  i n e  7 on page 3 7 . )  

Under F l o r i d a  S t a t u t e  S e c t i o n  775.084 (1983)  i t  r e a d s :  

S e c t i o n  775.084, F l o r i d a  S t a t u t e  (1983)  
governs  h a b i t u a l  f e l o n y  o f f e n d e r s  and 
p r o v i d e s  i n  p a r t  a s  f o l l o w s :  

1 A s  used  i n  t h i s  a c t :  
( a )  "Hab i tua l  f e l o n y  o f f e n d e r "  

means a  d e f e n d e r  f o r  whom t h e  c o u r t  
may impose an  extended term of i m -  
p r i sonment ,  a s  provided by t h i s  Sec-  
t i o n ,  i f  i t  f i n d s  t h a t :  -- 

( 1 )  The d e f e n d a n t  h a s :  
( a )  P r e v i o u s l y  been c o n v i c t e d  of 
a  f e l o n y  -- i n  - t h i s  s t a t e ;  

I n  HOWARD V .  STATE, 469 SO 2d 216 ( F l a .  1985) t h e  Cour t  

h e l d  t h a t :  

S ince  Howard was n o t  c o n v i c t e d  of 
a  f e l o n y  ' i n  t h i s  s t a t e '  S e c t i o n  
775.084 ( a )  ( 1 )  i s  i n a p p l i c a b l e .  

T h e r e f o r e ,  s i n c e  Respondent has  never  been c o n v i c t e d  

p r e v i o u s l y  of a  f e l o n y  ' i n  t h i s  s t a t e '  t h e  h a b i t u a l  f e l o n y  

o f f e n d e r '  s t a t u t e  does  n o t  app ly  t o  t h i s  c a s e  a t  Bar.  There-  

f o r e ,  i n  c o n t r a s t  t o  t h a t  of VICKNAIR, Supra ,  t h e  i n s t a n t  

i s s u e  would n o t  even a p p l y ,  s i n c e  t h e  Respondent shou ld  n o t  

have been adjudged t o  be an  h a b i t u a l  o f f e n d e r .  



P e t i t i o n e r  c o n t i n u e s  t o  r e l y  on t h e  committee n o t e  

i n  F l o r i d a  Rule of Cr iminal  Procedure  3.701 ( d )  ( l o ) ,  which 

was r e - r a t i f i e d  by 3.701 ( d l  (111, t o  f o r m u l a t e  h i s  argument 

t h a t  VICKNAIR, Supra ,  i s  s t i l l  v i a b l e  under  t h e  g u i d e l i n e s ,  

which c o n f l i c t s  w i t h  t h e  h o l d i n g  of WHITEHEAD, Supra ,  which 

t h i s  Cour t  h a s  c o n t i n u a l l y  answered i n  t h e  " n e g a t i v e " .  Res- 

pondent m a i n t a i n s  t h a t  when t h i s  Cour t  answered i n  t h e  "nega- 

t i v e "  t h e n  t h i s  Cour t  had r e p e a l e d  t h e  h a b i t u a l  o f f e n d e r  a c t .  

Respondent submits  t h a t  t o  a l l o w  t h e  h a b i t u a l  o f f e n d e r  

s t a t u t e  t o  s t a n d  a s  n o t  be ing  r e p e a l e d  by t h e  committee n o t e  

t o  r u l e  3.701 ( d l  ( l o ) ,  would be i n c o n s i s t e n t ,  and u n t i l  

t h i s  Court  does  promulgate i t ' s  i n t e r p r e t a t i o n ,  t h e n  t h i s  

Cour t  w i l l  be  f a c e d  w i t h  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  a s  

be ing  a  c e r t i f i e d  q u e s t i o n .  

I n  t u r n i n g  t o  t h e  nex t  i s s u e  of t h e  P e t i t i o n e r  a s  t o  

whether a  t r i a l  judge may impose a  s e n t e n c e  based upon t h e  

h a b i t u a l  o f f e n d e r  s t a t u t e  where g u i d e l i n e  recommendation i s  

above t h e  s t a t u t o r y  maximum f o r  t h e  s p e c i f i c  o f f e n s e .  T h i s  

q u e s t i o n  shou ld  a l s o  be  answered i n  t h e  n e g a t i v e ,  b e c a u s e ,  

a g a i n  i t  would c o n f l i c t  w i t h  t h e  d e c i s i o n  of WHITEHEAD, S u p r a , .  

I n  HOEFERT V.  STATE, 509 SO. 2d 1090 ( F l a .  2d DCA 1 9 8 7 ) ,  

(Which was a l s o  c e r t i f i e d  t o  t h i s  C o u r t )  Respondent f e e l s  

t h a t  t h i s  Court  shou ld  o v e r - r u l e  t h e  Second Dis t r i t  Cour t  and 

ho ld  t h a t  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  d o e s n ' t  remain a  v i a b l e  

method t o  enhance t h e  s t a t u t o r y  maximum p e n a l t y  of an o f f e n s e  

j u s t  t o  be u s e f u l  i n  c o n n e c t i o n  w i t h  F l a .  R .  C r i m .  Procedure  
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offender statute has been repealed. 

Florida Rule of Criminal Procedure 3.701 (b) provides: 

THE PURPOSE OF THE SENTENCING GUIDE- 
LINES IS TO ESTABLISH A UNIFORM SET 
OF STANDARDS TO GUIDE THE JUDGE IN 
THE SENTENCING PROCESS. THE SENTEN- 
CING GUTDELINES ARE INTENDED TO ELlM- 
INATE UNWARRANTED VARIATIONS TN THE 
SUBJECTIVITY IN INTERPRETING SPECIFIC 
OFFENSE-RELATED AND OFFENDER-RELATED 
CRITERIA AND IN DEFINING THEIR RELA- 
TIVE IMPORTANCE IN THE SENTENCING 
DECISION, WHICH THE SENTENCING GUIDE- 
LINES EMBODYED ANY AND ALL PRINCIPLES. 

Therefore, to allow the habitual offender statute sec- 

tion 775.084 to operate within the guidelines would be 

inconsistent, and repetitious in sentencing - for - the -- same 

reasons over and over again. 

CONCLUSION 

Therefore, Respondent moves this Honorable Court to 

accept the Fifth District Court of Appeal's opinion in 

KERSEY V. STATE, 12 F.L.W. 2305 (Fla. 5th DCA September 24, 

1987) and to issue its mandate reversing the trial court 

sentence in all respects and to rule that this Court's 

opinion is retoactive. 

Aspectfully submitted, 

/I912957 Mail /I 267 - 
Lake Corr. Institution 
P.O. Box 99 
Clermont, Florida 32711 
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