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STATEMENT OF THE CASE AND FACTS 

Respondent was charged by information with the offense of a 

lewd ac t  in  the presence of a chi ld  pursuant t o  section 800.04, 

Florida Sta tutes  (1985) (App. 1). The case proceeded t o  t r i a l  

and resulted in  a verdict of gu i l ty  a s  charged (App. 2 ) .  A 

guidelines scoresheet indicated tha t  respondent ' s  presumptive 

sentence was between 15 and 17 years ( ~ p p .  3 ) .  Respondent's 

actual  sentence was 30 years incarceration based upon the 

habitual  offender s t a tu t e  (App. 4-5). The t r i a l  court d i d  l i s t  a 

number of reasons t o  depart from the presumptive guidelines 

sentence (App. 6-7) . Thereafter,  respondent appealed t o  the 

F i f th  Di s t r i c t  Court of Appeal (App. 8-17). This d i r ec t  appeal, 

however, d i d  not challenge the use of the habitual  offender 

s t a tu t e .  The pe t i t ioner  f i l e d  an answer brief  (App. 18-33). The 

f i f t h  d i s t r i c t  per curiam affirmed the judgment and sentence 

(App- 34 ) -  

In the present case, respondent f i l e d  a motion pursuant t o  

Florida Rule of Criminal Procedure 3.850 contending tha t  the 

habi tual  offender s t a t u t e  was repealed, and tha t  h i s  t h i r t y  year 

sentence was in  excess of the general terms provided by law. 

Pet i t ioner  f i l ed  a response as  ordered by the F i f th  Di s t r i c t  

Court of Appeal. The f i f t h  d i s t r i c t  issued its opinion in  Kersey 

v .  S ta te ,  1 2  F.L.W. 2305 (Fla.  5th DCA Sept. 24, 1987), which 

vacated and remanded the sentence based upon Frierson v .  S ta te ,  

511 So.2d 1016 (Fla. 5th DCA 1987). The l a t t e r  case held tha t  

the habitual  offender ac t  was no longer applicable and had been 

• completely repealed by implication based upon the  promulgation of 



a the guidelines. Presumably, that opinion was predicated upon the 
- 

decision in Whitehead v. State, 498 So.2d 863 (Fla. 1986). 

After the Kersey opinion was issued, petitioner requested 

the district court to certify conflict between that opinion and 

the cases of Hall v. State, 511 So.2d 1038 (Fla. 1st DCA 1987) 

and Hoefert v. State, 509 So.2d 1090 (Fla. 2d DCA 1987). The 

district court granted such request and, as a result, this case 

is now presented to this court on the merits. 



SUMMARY OF ARGUMENT 

The habitual  offender ac t  has not completely been 

repealed. The l a t t e r  s t a t u t e  is s t i l l  viable t o  use in  

conjunct ion with the guidelines under two circumtances . F i r s t ,  

the habitual offender s t a t u t e  may be u t i l i zed  t o  increase a 

maximum sentence where there a re  clear and convincing reasons t o  

depart. Secondly, i f  the presumptive guidelines sentence is in 

excess of the maximum sentence as  provided by law, the habitual  

offender act  can be u t i l i zed  t o  impose the presumptive guidelines 

sentence which is  above the term provided by general law. Repeal 

by implication is not favored, and under the l a t t e r  two theor ies ,  

the habitual  offender is  s t i l l  a viable concept. 



ARGUMENT 

THE HABITUAL OFFENDER ACT HAS NOT 
BEEN REPEALED BUT MAY BE USED TO 
EITHER JUSTIFY A SENTENCE GREATER 
THAN THE TERM PROVIDED BY GENERAL 
LAW BASED UPON DEPARTURE REASONS OR 
BASED UPON THE FACT THAT THE 
PRESUMPTIVE GUIDELINES SCORE IS 
GREATER THAN THE MAXIMUM TERM 
PROVIDED BY GENERAL LAW. 

The question presented t o  t h i s  court i s  whether the habitual  

offender s t a tu t e  has been repealed altogether or whether tha t  

s t a tu t e  can be u t i l i zed  in conjunction (and not in l i eu  o f )  the 

guidelines. $ $ 775.084; 921.001, Fla. S ta t .  (1985). Pet i t ioner  

would note that  repeals by implications, are  not favored and i f  

two s ta tu tes  can be read in par i  materia, then both s t a tu t e s  

should be allowed t o  stand. Peti t ioner submits tha t  the habitual  

offender s t a tu t e  may be construed in  such a manner. 

a Presumably, respondent would base h i s  argument on the 

holding of Whitehead v. Sta te ,  498 So.2d 863 (Fla.1986). 

Whitehead noted that  section 775.084 could not be considered as  

providing an exemption from a guildeines sentence, nor could the 

habi tual  offender act  in and of i t s e l f  be a reason t o  depart.  

Yet such a holding does not impl ic i t ly  nor exp l i c i t ly  repeal the 

habitual  offender act  al together.  A s  such, the habitual  offender 

ac t  can be u t i l i zed  t o  increase the maximum sentence based upon 

departure reasons. 

A s  argued by the pet i t ioner  in the response ordered by the 

f i f t h  d i s t r i c t ,  it is not now open t o  debate a t  t h i s  juncture in  

the proceedings that  the t r i a l  court did not have clear and 

• convincing reasons t o  depart.  That issue has already been 



litigated and, in any event, the respondent is not contesting any 

of the reasons for departure. Rather, respondent 's position is 

that guidelines limit departures to the statutory maximum 

provided by general law so that the habitual offender act is 

completely inoperable. 

Yet caselaw is contrary to the latter conclusion. The fifth 

district in Vicknair v. State, 483 So.2d 896 (Fla. 5th DCA 1986), 

allowed a departure sentence which was based upon the habitual 

offender statute, as long as there were valid clear and 

convincing reasons to do so under the guidelines. That court 

held: 

The operation of the habitual 
offender statute in extending the 
maximum legal term of confinement 
gives that statute a useful function 
under the sentencing guidelines. 
Id. 897 n.3. 

The district court then certified the question to this court. In 

State v. Vicknair, 498 So.2d 416 (Fla. 1986), this court answered 

the certified question in the negative and held: 

... we have answered the certified 
question in the negative in 
Whitehead v. State, 498 So.2d 863 
(Fla. 1986). In accordance with 
Whitehead, we approve the decision 
of the district court below. 

Furthermore, petitioner would note that State v. Vicknair was 

decided on November 26, 1986, which was after the Whitehead 

decision was promulgated. Had this court wanted to disapprove 

that part of the district's court opinion in Vicknair, supra, 

which explained that the habitual offender statute was limited 

a (albeit not completely repealed) to the extent that it only 



d e f i n e d  t h e  maximum l e g a l  pa ramete r s  of a  s e n t e n c e ,  t h i s  c o u r t  

• would have done so .  I n  t h e  absence  o f  such a  d e c i s i o n ,  

e s p e c i a l l y  i n  l i g h t  of t h e  f a c t  t h a t  S t a t e  v. Vicknai r  was 

promulgated a f t e r  Whitehead, s u p r a ,  p e t i t i o n e r  submi t s  t h a t  t h e  

h a b i t u a l  o f f ende r  s t a t u t e  canno t  be cons ide r ed  r epea l ed  by 

i m p l i c a t i o n ,  a t  l e a s t  t o  t h e  e x t e n t  argued h e r e i n .  

This c o u r t  r e c e n t l y  r e - r a t i f i e d  t h e  committee n o t e  t o  

F l o r i d a  Rule o f  Cr imina l  Procedure  3 . 7 0 1 ( d ) ( 1 0 ) .  That n o t e  

r e f e r s  t o  F l o r i d a  Rule of C r imina l  Procedure  3 . 7 0 1 ( d ) ( 1 1 ) ,  a s  

no ted  by t h e  fo l l owing  q u o t a t i o n :  

. . . i f  t h e  s e n t e n c e  imposed d e p a r t s  
from t h e  recommended s en t ence ,  t h e  
p r o v i s i o n s  of  pa ragraph  ( d ) ( l l )  
s h a l l  app ly .  

Such language i n d i c a t e s  t h a t  t h e  ho ld ing  r a t i f i e d  by t h i s  c o u r t  

i n  V ickna i r ,  s u p r a ,  is s t i l l  v i a b l e  under t h e  g u i d e l i n e s .  

• S e c t i o n  9 2 1 . 0 0 1 ( 4 ) ( b ) ,  F l o r i d a  S t a t u t e s  ( 1985 ) ,  mandates 

t h a t  t h e  supreme c o u r t  may review proposed r e v i s i o n s  i n  t h e  

g u i d e l i n e s  and can implement them i n  p a r t  o r  i n  whole. That  

s t a t u t e s  f u r t h e r  mandates: 

... However, such r e v i s i o n  s h a l l  
become e f f e c t i v e  o n l y  upon t h e  
subsequent  adop t  i o n  by t h e  
L e g i s l a t u r e  o f  l e g i s l a t i o n  
implementing t h e  g u i d e l i n e s  a s  t h e n  
rev ived .  

I n  o t h e r  words, a  g u i d e l i n e s  r e v i s i o n ,  t o  be e f f e c t i v e ,  no t  o n l y  

must be promulgated by t h e  supreme c o u r t  under a  r u l e ,  b u t  it 

must a l s o  be adopted by t h e  l e g i s l a t u r e .  P e t i t i o n e r  submi t s  t h e  

e f f e c t  o f  Whitehead, s u p r a ,  is t o  c i rcumvent  t h i s  p rocedure ,  

• inasmuch a s  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  h a s  and is a  v i a b l e  



concept  under t h e  g u i d e l i n e s  pu r suan t  t o  t h e  committee n o t e  of 

Rule 3 . 7 0 1 ( d ) ( 1 0 ) .  To ma in t a in  t h a t  g u i d e l i n e s  have  r e p e a l e d  t h e  

h a b i t u a l  o f f e n d e r  s t a t u t e  by i m p l i c a t i o n  and t h e n  have t h a t  

s t a t u t e  con t i nue  t o  o p e r a t e  under t h e  committee n o t e  t o  Rule 

3 . 7 0 1 ( d ) ( 1 0 ) ,  is t o t a l l y  i n c o n s i s t e n t .  The re fo r e ,  u n l e s s  and 

u n t i l  t h e  supreme c o u r t  adop t s  a  r u l e  p ropos ing  t h e  change 

announced i n  Whitehead, and u n l e s s  and u n t i l  t h a t  h a s  been 

adopted by t h e  l e g i s l a t u r e ,  p e t i t i o n e r  submi t s  t h a t  a  d e p a r t u r e  

based upon t h e  h a b i t u a l  of f ende r  s t a t u t e  is p rope r .  

The nex t  i s s u e  is whether a  t r i a l  c o u r t  may impose a  

s en t ence  based upon t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  where t h e  

g u i d e l i n e s  recommendat i o n  is above t h e  s t a t u t o r y  maximum f o r  t h e  

s p e c i f i c  o f f e n s e  i n  q u e s t i o n .  Kersey v. S t a t e ,  12 F.L.W. 2305 

( F l a .  5 t h  DCA S e p t .  24, 1987 ) ,  acknowledged t h a t  o t h e r  d i s t r i c t  

c o u r t  c a s e s  c o n f l i c t  wi th  F r i e r s o n  v. S t a t e ,  511 So.2d 1016 ( F l a .  

5 t h  DCA 1987 ) ,  t o  t h e  e x t e n t  t h a t  t h o s e  c a s e s  a l lowed t h e  

h a b i t u a l  o f f e n d e r  s t a t u t e  t o  be u t i l i z e d  under t h e  l a t t e r  

c i rcumstances .  

One of t hose  c a s e s  was Hoefe r t  v. S t a t e ,  509 So.2d 1090 

( F l a .  2d DCA 1987) .  That  d i s t r i c t  c o u r t  was, l i k e w i s e ,  p r e s e n t e d  

w i th  t h e  i s s u e  of whether t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  could  be 

u t i l i z e d  t o  exceed t h e  s t a t u t o r y  maximum where t h e  s en t ence  

imposed d i d  no t  exceed t h e  g u i d e l i n e s  recommendation. Hoe fe r t  

noted  some s p e c i f i c  language added t o  t h e  committee n o t e  pu r suan t  

t o  Rule 3 .701(d)  ( 1 0 ) .  That language i n d i c a t e d  t h a t  i f  a  

de fendan t  was sen tenced  under s e c t i o n  775.084, t h e  maximum 

a l l o w a b l e  s en t ence  would be i n c r e a s e d  a s  provided by t h e  



o p e r a t i o n  of t h a t  s t a t u t e .  Th is  language was f i r s t  pub l i shed  i n  

0 t h e  F l o r i d a  Bar: Amendment t o  Rules of  Cr imina l  Procedure 

(3.701, 3.988 - Sentencing G u i d e l i n e s ) ,  468 So.2d 220, 225 ( F l a .  

1985) . More impor t an t l y ,  Hoef e r t  , noted  t h a t  t h i s  language was 

re-adopted i n  F l o r i d a  Rules of Cr imina l  Procedure R e :  Sentencing 

Gu ide l i ne s  (Rule  3.701 and 3 .988) ,  12 F.L.W. 162,  166 ( F l a .  Apr. 

2,  1987) .  Hoefe r t  a l s o  exp l a ined  t h a t  an  amendment t o  t h i s  r u l e  

was proposed concerning t h e  h a b i t u a l  of f ende r  s t a t u t e ,  b u t  was 

r e j e c t e d  by t h i s  c o u r t .  F l o r i d a  Rules of  Cr iminal  Procedure 

R e :  Sentencing Gu ide l i ne s  (Rules  3.701 and 3 .988) ,  509 So.2d 

1088-1089 n. 1 ( F l a .  1987) .  The d i s t r i c t  c o u r t  d i d  n o t  know what 

t h e  r e j e c t e d  sugges t i on  e n t a i l e d ,  b u t  h e l d  t h a t  i n  l i g h t  of t h e  

re-adopt ion of t h e  committee n o t e  under Rule 3 . 7 0 1 ( d ) ( 1 0 ) ,  it 

would be  inconce ivab le  t h a t  Whitehead, s u p r a ,  appea led  t h e  

h a b i t u a l  o f f e n d e r  a c t  e n t i r e l y .  I n  accord ,  H a l l  v. S t a t e ,  511 

So.2d 1038 ( F l a .  1st DCA 1987 ) ;  Myers v. S t a t e ,  499 So.2d 895, 

898 ( F l a .  1st DCA 1986 ) ;  Smith v. Wainwright,  508 So.2d 768 ( F l a .  

2d DCA 1987 ) ;  Washington v. S t a t e ,  508 So.2d 565 ( F l a .  2d DCA 

1987 ) ;  Winters  v. S t a t e ,  500 So.2d 303 ( F l a .  1st DCA 1986 ) .  (The 

l a t t e r  c a se  h a s  been c e r t i f i e d  t o  t h i s  c o u r t  t o  answer t h e  

q u e s t i o n  whether t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  may b e  used t o  

i n c r e a s e  t h e  s en t ence  from t h e  s t a t u t o r y  maximum of f i v e  y e a r s  t o  

n i n e  y e a r s  where t h e  recommended g u i d e l i n e s  s en t ence  was between 

seven and n i n e  yea r s .  ) 

I n  l i g h t  of t h e  l a t t e r  a n a l y s i s ,  p e t i t i o n e r  submi t s  t h a t  t h e  

t r i a l  c o u r t  had t h e  a u t h o r i t y  t o  s en t ence  respondent  up t o  a t  

l e a s t  17 y e a r s  based upon t h e  Whitehead ho ld ing .  



P e t i t i o n e r  u rges  t h i s  c o u r t  t o  o v e r r u l e  F r i e r s o n ,  s u p r a ,  and 

0 t o  ho ld  t h a t  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  may be u t i l i z e d  t o  

imcrease t h e  maximum sen tence  based upon c l e a r  and convincing 

reasons  f o r  d e p a r t u r e  o r ,  a t  l e a s t ,  based upon t h e  f a c t  t h a t  t h e  

presumpt ive  g u i d e l i n e s  s en t ence  is beyond t h e  s t a t u t o r y  maximum 

t e r m  p rov ided  by g e n e r a l  law. I f  e i t h e r  of  t h e s e  l a t t e r  

arguments a r e  adopted by t h i s  c o u r t ,  t hen ,  p e t i t i o n e r  submits  

t h a t  t h e  law promulgated under t h i s  i n t e r p r e t a t i o n  does  n o t  

r e p r e s e n t  a  r e t r o a c t i v e  change i n  t h e  law invo lv ing  i s s u e s  of a  

fundamental n a t u r e .  I n  W i t t  v. S t a t e ,  387 So.2d 922, 930  l la. 

1980) ,  t h i s  c o u r t  dec l a r ed  t h a t  o n l y  it and t h e  United S t a t e s  

Supreme Court could  adopt  a  change i n  t h e  law which would app ly  

r e t r o a c t i v e l y .  Such changes a r e  cons idered  c o n s t i t u t i o n a l  and 

fundamental.  Inasmuch a s  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  had (and 

a does  have)  a  p l a c e  i n  t h e  c u r r e n t  g u i d e l i n e s  scheme, t h e  

Whitehead d e c i s i o n  should  n o t  be tantamount t o  a  fundamental 

change i n  t h e  law. Indeed,  had it been such a fundamental  

change, t h i s  c o u r t  would have i n d i c a t e d  so .  

F i n a l l y ,  it is p o s s i b l e  t h a t  t h e  l e g i s l a t u r e  i t s e l f  would 

enac t  a s t a t u t e  r e v i t a l i z i n g  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  and,  

i n  e f f e c t ,  o v e r r u l e  any i m p l i c a t i o n s  c r e a t e d  by t h e  Whitehead 

d e c i s i o n  t o  t h e  e f f e c t  t h a t  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  may 

have been complete ly  r e p e a l e d .  An example of t h e  l a t t e r  occur red  

i n  S t a t e  v. Lan i e r ,  464 So.2d 1192 ( F l a .  1985 ) ,  where t h e  

l e g i s l a t u r e  promulgated a new s t a t u t e  and d e c l a r e d  t h a t  t h e  new 

s t a t u t e  - w a s  and is t h e  i n t e n t  of t h e  l e g i s l a t u r e .  I f  and when 

t h a t  does o c c u r r ,  under A r t i c l e  X I  S e c t i o n  9 of t h e  F l o r i d a  



* 
Constitution , appellant could be law£ u l l y  sentenced under the 

0 habi tual  offender s t a tu t e  up t o  t h i r t y  years a s  was done in  the 

case a t  bar. Peti t ioner is only making the l a t t e r  argument, in 

the event that  the leg is la ture  does, indeed, promulgate a s t a t u t e  

similar  t o  what was promulgated in Lanier. In any event, 

pet i t ioner  submits that  Whitehead has not repealed the habi tual  

offender s t a t u t e .  Furthermore, as  noted above, it is  up t o  t h i s  

court t o  indicate whether the Whitehead decision represents a 

fundamental change in the law, or whether the holding should be 

promulgated as a rule  change and adopted by the l eg i s l a tu re  

pursuant t o  section 921.001(4)(b). 

* 
"Repeal or amendment of a s t a t u t e  s h a l l  not e f fec t  

prosecution or punishment for any crime previously committed." 



CONCLUSION 

WHEREFORE, pet i t ioner  m o v e s  t h i s  honorable court t o  o v e r r u l e  

the F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l ' s  opinion i n  K e r s e y  v .  S ta te ,  

1 2  F.L.W. 2 3 0 5  ( F l a .  5th DCA Sept. 2 4 ,  1 9 8 7 ) ,  and t o  i s s u e  

mandate a f f i r m i n g  the t r i a l  c o u r t ' s  sentence i n  a l l  respects. 
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A S S 1  STANT ATTORNEY GENERAL 
1 2 5  N. R i d g e w o o d  A v e n u e  
Four th  Floor 
D a y t o n a  B e a c h ,  F L  3 2 0 1 4  
( 9 0 4 )  2 5 2 - 1 0 6 7  

COUNSEL FOR P E T I T I O N E R  

C E R T I F I C A T E  O F  SERVICE 

I HEREBY CERTIFY that  a copy o f  the above and foregoing has 

been furn ished  by mail t o  D e a n  R o b e r t  K e r s e y ,  9 1 2 9 5 7  M a i l  # 2 6 7 ,  

L a k e  C o r r e c t i o n a l  I n s t .  P .  0. B o x  99, C l e r m o n t ,  Florida 3 2 7 1 1  

t h i s  ~ T a y  of January,  1988. 

I 

W. B r i a n  B a y l y  I 

O f  C o u n s e l  


