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.--. 

SUMMARY OF ARGUMENT 

The decision of the District Court announces a rule of law 

directly and expressly conflicting with the holdings in Hdpern VL 

Retirement Bu ilders. Inc, , 507 So.2d 622 (Fla. 4th DCA) , a. f_or 
rux. u r  - s0.2d (No. 70,886, Nov. 2, 1987), Anaora 

EnterPr ises, In c. v. Col e, 439 So.2d 832 (Fla. 1983), cert. denied., 

466 U.S.  927, 104 S.Ct. 1710, 80 L.Ed.2d 183 (19841, and Cove Clu b 

Investors. J1 td. v. Sandal foot s outh One, Inc, , 438 So.2d 354 (Fla. 

1983), on the issue of whether a lessor under a condominium 

recreation lease has agreed to be bound by future amendments to the 

Condominium Act. 

The decision of the District Court, on substantially the same 

controlling facts as HalPern, supra, applies Anuora, supra and C_o_ve 

Club, suprs, to produce different results, in the application of 

the "automatic amendment" doctrine. 

,--- 
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STATEMENT OF THE CASE AND P ACTS 

Thi s  is a condominium r e c r e a t i o n  l e a s e  case,  i n  w h i c h  t h e  

L e s s o r  (Respondent  PLAZA RECREATION DEVELOPMENT CORP.) sued t h e  

Lessee ( P e t i t i o n e r  CONDOMINIUM ASSOCIATION OF PLAZA TOWERS NORTH, 

I N C . ) ,  f o r  unpaid e s c a l a t e d  r e n t s .  

Among t h e  Lessee's defense  was t h e  one germane t o  t h i s  p e t i t i o n :  

t h a t  t h e  e s c a l a t i o n  clause i n  t h e  l e a s e  is void and unenforceable ,  

pursuant  t o  §718.401(8),  F l a .  S ta t . ,  formerly  $711.231, F l a .  S t a t .  

(1975) .  

The o t h e r  Respondent, SECURITY MANAGEMENT CORP., is t h e  suc-  

ces so r  by merger of t h e  Lessor (as  w e l l  a s  of t h e  developer /declar-  

a n t ,  P l a z a  Bui lding Corp.) . 
The s u b j e c t  D e c l a r a t i o n  of  Condominium ( A . l )  c r e a t e d  t h e  

condominium pursuant  t o  t h e  Condominium A c t ,  and incorpora ted  t h e  

p r o v i s i o n s  of t h e  A c t  by r e f e rence .  Ar t ic le  1.6 of t h e  Dec la ra t ion  

d e f i n e s  "Condominium A c t "  as " t h e  Condominium A c t  of t h e  Sta te  of 

F l o r i d a  (F.S.  7 1 1  E t  Seq.) ,  as t h e  same may be amended from t i m e  t o  

t i m e "  . 
The  s u b j e c t  Long-Term Lease (A.2)  is a t t ached  t o  t h e  Dec la ra t ion  

a s  Exh ib i t  No. 4 ,  and made a p a r t  t h e r e o f ,  " j u s t  a s  though s a i d  Lease 

were f u l l y  se t  f o r t h  he re in" .  

Both t h e  D e c l a r a t i o n  and Lease r e c i t e  t h a t  t h e  Assoc ia t ion  

a c q u i r e d  t h e  l e a s e h o l d  i n t e r e s t  " p u r s u a n t  t o  F l o r i d a  S t a t u t e  

711.121". (Dec la ra t ion ,  p.22, A r t .  X V I I ;  Lease, p.17, A r t .  X X I I I ) .  

The Lease c o n t a i n s  approximately 33 r e f e rences  t o  t h e  Declar- 

a t i o n  " t o  which t h i s  Lease is a t t ached  as  Exhib i t  No. 4 " ,  includ-  
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ing, but not limited to: 

a. an incorporation of all of the terms and provisions in the 

Declaration relative to the Lease, "just as though they were set 

forth in this Long-Term Lease". (Lease, Art. XXXI, p.24); 

b. incorporation by reference of all of the definitions 

contained in Article I of the Declaration (Lease, Art. XXIX.B, 

p - 22 )  ; 

c. reciting that all of the provisions of the Declaration 

relative to the Lease "are hereby declared to be an integral part 

of the consideration given by the Lessee to the Lessor for this 

Lease". (Lease, Art. XXVI, pp.20-21) ; 

d. a reference at one point to the "Declaration of Condominium 

to which this Long-Term Lease is attached as Exhibit No. 4 and made 

a par t hereot" (Lease, Art. XXIII, p.17) (emphasis added). @ 
The Lessor, however, did not physically sign the Declaration 

of Condominium. 
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THE DECISION OF THE DISTRICT COURT EXPRESSLY 
AND DIRECTLY CONFLICTS WITH: 

A. THE DECISION OF THE FOURTH DISTRICT I N  
BALPERN V. RETI REWENT BUILDERS, INC, i 

B. THE DECISIONS OF T H I S  COURT I N  COLE V. 
ANGORA ENTERPRISES, INC, I AND camLsLm 
INVESTORS. L TD, V. SANDALFOOT SOUT H ONE, 
U L  

of Jurisdiction . . .  

This Court has jurisdiction under Article V, §3(b) (3) of the 

Florida Constitution, as the decision of the District Court directly 

and expressly conflicts with a decision of another district court 

of appeal, HalPe rn v. Retirement B u  'lders. Inc., 507 So.2d 622 

@ (Fla. 4th DCA), a. fox rev. denied, So .2d (No. 70,886, 

Nov. 2, 1987), and with the decisions of this Court in Angora 

EnterDrises, Inc. v. Cole, 439 So.2d 832 (Fla. 1983), cert. denied, 

466 U.S. 927, 104 S.Ct. 1710, 80 L.Ed.2d 183 (1984) and Cove Club 

Investors, Ltd. v. Sandalfoot South One, Inc., 438 S0.26 354 (Fla. 

1983). 

T h e  " A u t o m a t i c  A m w e n t  

The questions of law determined by the District Court, and in 

the conflicting cases, all deal with application of the "automatic 

amendment" doctrine; i .em, when condominium documents incorporate 

by reference the Condominium Act "as the same may be amended from 

time to time", an amendment to the Act will operate as an amendment 

to the documents, for the parties have agreed to be bound by any a 
4 



s u c h  f u t u r e  l e g i s l a t i o n .  Angora, supra; Halpern, supra; Kosow v. 

o m u u m  -tion of w e  ViUaae .  Inc . ,  512 So.2d 349 . .  . .  

( F l a .  4 t h  DCA 1987) .  

When t h e  automat ic  amendment d o c t r i n e  a p p l i e s ,  no c o n s t i t u t i o n a l  

issue concerning t h e  impairment of c o n t r a c t  r i g h t s  by s u b s e q u e n t  

l e g i s l a t i o n  w i l l  a r i se ,  f o r  t h e  p a r t i e s  have consented t o  incor-  

p o r a t i o n  of  f u t u r e  l e g i s l a t i o n  i n t o  t h e i r  c o n t r a c t .  ComPare 

Anuora, supra and KOSOW, supra,  w i t h  Fleeman v.  Case , 342 So.2d 815 

( F l a .  1976) .  
. .  . I  The Decisions in the Conflictina Cases 

I n  Anuora, gupra ,  t h i s  Court h e l d  t h a t  where t h e  developer  and 

l e s s o r  were t h e  same e n t i t y ,  t h e  d e c l a r a t i o n  incorpora ted  t h e  lease 

by r e f e rence ,  and t h e  l e a s e  referred back t o  t h e  d e c l a r a t i o n ,  t h e  

d e c l a r a t i o n  and lease were no t  s e p a r a t e  documents, each s t and ing  

a lone ,  and t h e  l e s s o r  had agreed t o  be bound by t h e  language i n  t h e  

d e c l a r a t i o n  inco rpo ra t ing  f u t u r e  l e g i s l a t i o n .  

I n  Cove C 1  u b ,  sup ra ,  a r g u e d  and dec ided  t h e  same days  as  

Anuora, t h i s  Court reached a d i f f e r e n t  r e s u l t ,  f o r  no t  on ly  had t h e  

l e s s o r  i n  Cove C l &  not  a c t u a l l y  s igned t h e  d e c l a r a t i o n ,  " ( b ) u t  no- 

where does  t h i s  p e t i t i o n e r  agree  t o  be bound by t h e  d e c l a r a t i o n  o r  

by t h e  Condominium A c t .  T h e r e  is no way t o  t i e  up t h i s  p e t i t i o n e r  

w i t h  t h e  d e c l a r a t i o n  and t h e  language contained t h e r e i n " .  Cove 

C l u b ,  Supra,  a t  355. 

I n  H a p e r n ,  Supra, t h e  Fourth  D i s t r i c t  d e a l t  w i t h  a management 

agreement which was i n  p a r t  a l s o  a r e c r e a t i o n  l e a s e .  The d e c l a r a t i o n  

incorpora ted  t h e  Condominium A c t  "as t h e  same may from time t o  t i m e  a 
5 



- 
be amended", and incorporated the management agreement/lease by 

reference into the declaration. As in Cove Clu b, the declarant and 

the manager/lessor were different entities. Nonetheless, the Court 

held the manager had agreed to be bound by future amendments to the 

Act, by virtue of aeneral language in the lease incorporating by 

reference the declaration. The fact that the management company 

was a separate entity from the declarant was "of no significance". 

507 So.2d at 625. 

In this case, however, the District Court held the general 

incorporation by reference of a document d d  not constitute an 
agreement to be bound by the terms of the incorporated document. 

The District Court, instead, held that in the absence of a specific 

"clearly expressed" provision in the 1 ease which expressly adopts the 

specific provision of the Declaration incorporating the Act, or in 

the absence of "clearly expressed lease terms which expressly adopt 

the Condominium Act, as amended", the Lessor would not be found to 

be have agreed to be bound by amendments to the Act. (A.1). 

Therefore, the holding of the District Court announces a rule 

of law which is directly and expressly in conflict with HalDern, 

Anuora, and Cove C1 ub. Accordingly, this Court has jurisdiction to 

resolve the conflict. Nielsen v. C itv of Sa rasota, 117 So.2d 731, 

734 (Fla. 1960). 

In the instant case, the District Court cited as authority for 

-. 

its holding Cove Clu b, supra, which was also expressly considered 

and applied by the Fourth District in deciding HalDexn, m. 
In both this case and Halpern, the declarant and the manager/ 

lessor were separate entities, and the lessor had not physically 
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s i g n e d  t h e  d e c l a r a t i o n  of condominium. I n  both  c a s e s ,  t h e  l e a s e  

incorpora ted  t h e  d e c l a r a t i o n  i n  t o t o ,  i n  g e n e r a l  terms. Y e t ,  on 

s u b s t a n t i a l l y  t h e  same c o n t r o l l i n g  f a c t s ,  t h e  two d i s t r i c t  c o u r t s  

a p p l i e d  Cove C 1  u b  t o  p roduce  d i f f e r e n t  r e su l t s .  On t h i s  bas is  

a l s o ,  t h e r e f o r e ,  t h i s  Court has j u r i s d i c t i o n .  N i e l s e n ,  SuDra.  

The need f o r  t h i s  Court t o  r e so lve  t h i s  embarrassing c o n f l i c t  

of d e c i s i o n s  is h igh l igh ted  by t h e  f a c t  t h a t  t h i s  case, involv ing  a 

l e a s e  of r e a l  p rope r ty  i n  Broward County ( i n  t h e  j u r i s d i c t i o n  o f  

t h e  F o u r t h  D i s t r i c t )  was t r i e d  i n  Dade County ( i n  t h e  T h i r d  

D i s t r i c t ' s  j u r i s d i c t i o n ) ,  s o l e l y  because t h e  Lessor had exercised 

i t s  r i g h t  under  Ar t ic le  1 I I . A  of t h e  Lease t o  s p e c i f y  Dade County 

as t h e  p l a c e  f o r  payment of t h e  r e n t .  T h i s  allowed t h e  Lessor t o  

forum s h o p  f o r  venue i n  Dade County. Regardless  of t h e  motives 

behind t h e  L e s s o r ' s  cho ice  of venue, P e t i t i o n e r  and i t s  u n i t  owners 

are  a s  a r e s u l t  subjec t  t o  t h e  cont inued payment of escalated r e n t s  

under  an e s c a l a t i o n  clause of t h e  kind declared c o n t r a r y  t o  t h e  

p u b l i c  p o l i c y  of t h i s  s t a t e  s o l e l y  because of t h e  L e s s o r ' s  cho ice  

of venue. 

I) 

T h i s  case is a l s o  f a r  from t h e  on ly  one of i t s  k i n d  pending i n  

t h e  F l o r i d a  c o u r t s .  An a p p e a l  r a i s i n g  t h e  same i s s u e  a s  t h e  

i n s t a n t  c a s e  is a l s o ,  a t  l a s t  r e p o r t ,  s t i l l  pending i n  t h e  T h i r d  

D i s t r i c t  Assoc ia t ion  of Golden G1 ades  C ondominiurn Club.  I n c a  v c  

Secur i ty  Manaa ement CorD,, Case No. 87-539. 

Al lowing  t h e  d e c i s i o n  of  t h e  D i s t r i c t  C o u r t  t o  s t a n d ,  i n  

c o n f l i c t  w i t h  t h e  va r ious  c i t ed  c o n f l i c t i n g  d e c i s i o n s  of t h i s  Court 

and t h e  Fourth  D i s t r i c t ,  c r e a t e s  a rea l  and embarrassing c o n f l i c t ,  

which t h i s  Court m u s t  r e so lve .  
0 
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CONCLUSION 

Based on t h e  foregoing ,  P e t i t i o n e r  u rges  t h i s  C o u r t  t o  exercise 

its d i s c r e t i o n  and accep t  j u r i s d i c t i o n ,  and review t h e  e n t i r e  case 

on i ts  merits.  

Respec t fu l ly  submit ted,  

BECKER, POLIAKOFF & STREITFELD, P .A . 
Attorneys  f o r  P e t i t i o n e r  
Pos t  O f f i c e  Box 9057 
F o r t  Lauderdale,  FL 33310-9057 
(305) 732-0803 (WPB); 776-7550 (BR) 

BY 
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