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STATEMENT OF THE CASE AND FACTS 

On November 17 ,  1983, Appel lan t ,  Edward Paul  P e t e r s ,  

was charged by in format ion  i n  Polk County C i r c u i t  Court w i th  

having s o l d  and possessed a  misdemeanor amount of  cannabis  on 

October 20, 1983, c o n t r a r y  t o  s e c t i o n  893.13 F l o r i d a  S t a t u t e s  

(1981). (Rll-12) By t h e  same informat ion ,  he was charged w i t h  

having possessed drug pa raphe rna l i a  and a  f e l o n y  amount of can- 

nab i s  on October 28, 1983, c o n t r a r y  t o  s e c t i o n s  893.13, 893.147 

F l o r i d a  S t a t u t e s  (1981) (R12-13) 

On January 30,  1984, P e t e r s  p l e d  g u i l y  t o  s e l l i n g  can- 

n a b i s  and possess ing  a  f e l o n y  amount of cannabis ;  t h e  drug para -  

p h e r n a l i a  charge  and t h e  misdemeanor cannabis  posses s ion  charges  

were n o l l e  p rossed .  (Rl5) On March 22, 1984,  a d j u d i c a t i o n  was 

wi thhe ld  and P e t e r s  was placed on p roba t ion  f o r  t h r e e  y e a r s .  (R20, 

On August 13,  1985, P e t e r s  was charged by in format ion  

i n  Polk County C i r c u i t  Court w i t h  having possessed a  f e l o n y  amount 

of cannabis  on J u l y  24, 1985, c o n t r a r y  t o  s e c t i o n  893.13 F l o r i d a  

S t a t u t e s  (1983). (R25) On August 22, 1985, P e t e r s  was charged 

by a f f i d a v i t  w i th  having v i o l a t e d  h i s  p r o b a t i o n ,  by f a i l i n g  t o  

pay t h e  c o s t s  of supe rv i s ion  and by s e l l i n g  cannabis .  (R27) 

On October 1 1 ,  .1985, p roba t ion  was revoked.  A f t e r  a  

g u i l t y  p l e a  P e t e r s  was adjudged g u i l t y  of bo th  t h e  1983 and t h e  

1985 o f f e n s e s ,  and p laced  on community c o n t r o l  f o r  two y e a r s .  

(R34-35,38) 

On November 26, 1985, P e t e r s  was charged w i t h  having 

s o l d  and possessed w i t h  i n t e n t  t o  s e l l  cannabis  on October 1 6 ,  

1985, c o n t r a r y  t o  s e c t i o n  893.13 F l o r i d a  S t a t u t e s  (1983). (R40) 



On February 6 ,  1986, P e t e r s  was charged by a f f i d a v i t  w i t h  having 

@ 
v i o l a t e d  h i s  community c o n t r o l  by s e l l i n g  and posses s ing  cannabis 

and by no t  remaining a t  h i s  approved r e s i d e n c e .  (R44) 

A t  a  hea r ing  on J u l y  3 ,  1986, P e t e r s  p leaded no c o n t e s t  

t o  t h e  charges  and admit ted v i o l a t i n g  h i s  community c o n t r o l .  

(R54-55) The recommended g u i d e l i n e  s en t ence  w a s  12 t o  30 months. 

(R81) Over defense  o b j e c t i o n  t h a t  t h e  o p t i o n a l  one -ce l l  d e p a r t u r e  

f o r  v i o l a t i o n  of p roba t ion  d i d  n o t  apply i n  t h i s  c a s e ,  t h e  t r i a l  

c o u r t  sentenced P e t e r s  t o  t h r e e  y e a r s  i n  p r i s o n ,  concur ren t  on a l l  

charges .  (R58,71-75,78-80) P e t e r s  w a s  adjudged g u i l t y  of  t h e  new 

charges .  (R65-66) 

P e t e r s  appealed t o  t h e  Second D i s t r i c t  Court of  Appeal. 

I n  an op in ion  da t ed  December 2,  1987, t h e  c o u r t  he ld  t h a t  t h e  one- 

c e l l  i n c r e a s e  f o r  v i o l a t i o n  of p roba t ion  w a s  l e g a l  i n  t h i s  c a s e .  

P e t e r s  v.  S t a t e ,  516 So.2d 60 ( F l a .  2d DCA 1987) .  P e t e r s  then  ap- 

pea led  t o  t h e  Supreme Court of F l o r i d a .  This  c o u r t  accep ted  j u r i s -  

d i c t i o n  i n  an  o r d e r  da t ed  February 23, 1988. 



SLIMMARY OF THE ARGUMENT 

I. Florida Rule of Criminal Procedure 3.701(d)(14) does 

not clearly state whether a one cell increase in the sentence for 

violation of probation should be applied to all offenses pending 

for sentencing or just to the offenses for which the defendant was 

placed on probation. This supreme court should adopt the holdings 

of the fourth and fifth districts that under the logic of the rule, 

this aggravating factor (probation violation) should be used only 

for those offenses for which it is relevant. In addition, this 

court should determine that, pursuant to its decision in Hendrix, 

the same probation should not be used both as points for legal 

status and as a reason to depart. 

11. Rule 3.701(d)(14) should not have been used to ag- 

gravate the sentence for Petitioner's 1984 offenses, because the 

rule was not in effect at that time. This error was not harmless, 

because, contrary to the views of the second district, a violation 

of community control--by itself--is not and never has been a valid 

reason for departure from the guidelines. The cursory notation 

on the bottom of the scoresheet did not satisfy the requirement 

for a thoughtful and careful exposition of written reasons for 

departure. 

111. Petitioner's conviction and sentences for both 

sale of narcotics and possession with intent to sell violated 

double jeopardy. Since the two offenses are listed in the same 

subsection of the same statute, the legislature probably did not 

intend multiple punishments but rather provided for alternate 

methods of proof of the same offense. Petitioner did not pro- 

cedurally default on this issue because a violation of double 



jeopardy i s  fundamental e r r o r  which can be  r a i s e d  a t  any t ime ,  

e v e n a f t e r a g u i l t y p l e a .  



'ISSUE I 

THE TRIAL COTJRT IMPROPERLY DE- 
PARTED FROM THE GUIDELINES BY 
ONE CELL ON 0FFENSE;S FOR WHICH 
PETITIONER HAD NEVER BEEN PLACED 
ON PROBATION. 

Florida Rule of Criminal Procedure 3.701(d)(14) currently 

reads as follows: 

Sentences imposed after revocation of 
probation or community control must be 
in accordance with the guidelines. The 
sentence imposed after revocation of pro- 
bation may be included within the original 
cell (guidelines range) or may be increased 
to the next higher cell (guidelines range) 
without requiring a reason for departure. 

This ambiguous rule does not clearly say whether a one cell increase 

is permitted for all offenses for which the defendant is being 

sentenced or only for those offenses for which the defendant was 

placed on probation. The fourth and fifth districts agree with 

the second district's interpretation in Meadows v. State, 498 

So.2d 1018 (Fla. 2d DCA 1986) that the one cell increase applies 

only to the offenses whose probation is being revoked and not to 

the new substantive probation violations. Green v. State, 513 

So.2d 795 (Fla. 4th DCA 1987); Cummins v. State, 12 F.L.W. 328 

(Fla. 5th DCA Feb. 4, 1988) 

Green, Cummins, and Meadows give effect to the logic 

and policy underlying Rule 3.701(d)(14). This rule suggests that 

offenses should be punished more harshly if the defendant is given 

the opportunity of probation and yet fails to abide by the condi- 

tions of the opportunity. The rule allows judges to increase 



sentences beyond the recommended guideline range, because the 

defendant was given a second chance on these offenses and yet 

failed to take advantage of it. This policy underlying Rule 

3.701(d)(14), therefore, does not apply to the new substantive 

offenses because a defendant is not given a second chance on these 

offenses. He gets only one chance; he is sentenced immediately. 

In consequence, the rule's policy to punish more harshly those 

given two chances does not apply to the new offenses. To be 

sure, the new offenses are committed while the defendant is on pro- 

bation; as Meadows points out, however, this factor is "properly 

entered into the guideline scoresheet as an assessment for legal 

constraint." Meadows, 498 So.2d at 1019. In summary, then, Meadows, 

Green, and Cumins teach that it is illogical to use a probation -- 
violation as an aggravating factor in a sentence which is unrelated 

to the underlying probation. 

B.  

The second district, in Frick v. State, 510 So.2d 1077 

(Fla. 2d DCA 1987), receded from Meadows and decided instead to 

follow its previous decision in Lee v. State, 491 So.2d 1289 (Fla. 

2d DCA 1986). Lee - does not really even discuss the Meadows issue; 

it instead addresses the question whether the same probation can 

be used both as points on the scoresheet for legal status and 

as a reason to depart from the guidelines by one cell. - Lee holds 

that the same probation can be used for both purposes for all 

offenses pending for sentencing. This holding is contrary to 

T T -  ~,*,kins +- v. State, 498 So.2d 576,578 (Fla. 3d DCA 1986), which 

criticizes using a defendant's legal status twice in this way. 

This disagreement between Lee - and Watkins in effect 



revolves around another ambiguity in Rule 3,70l(d)(14). The rule 

can be read either as authorizing a limited departure sentence 

without written ,reasons, or as enlarging the scoresheet's recom- 

mended sentencing range. If, on the one hand, the rule is read 

as enlarging the scoresheet's recommendation, then using the 

same probation both for legal status points and for increasing 

the guidelines range would not be the illegal double dipping con- 

demned by Hendrix v. State, 475 So.2d 1218 (Fla.1985). It would 

instead be only a means of giving added emphasis to a particular 

part of the scoresheet, just as the prior category multipliers 

give added emphasis to parts of a defendant's prior record. - See, 

F1a.R.Crim.P. 3.701(d) (15). If, on the other hand, the rule is 

read as authorizing a limited departure sentence, then it would 

be the illegal double dipping condemned by Hendrix. "We find a 

lack of logic in considering a factor to be an aggravation allowing 

departure from the guideline when the same factor is included in 

the guidelines." Hendrix, 475 So.2d at 1220 (quoting Burch v. State, 

462 So.2d 548,549 (Fla. 1st DCA 1985)). 

Petitioner contends that for two reasons, a sentence pur- 

suant to Rule 3.701(d)(14) should be viewed as a departure sentence 

rather than a guidelines sentence. First, although some cases 

refer to the one cell increase as an increase of the guidelines 

range, most cases characterize it as a departure sentence which 

does not require written reasons. Henderson v. State, 496 So.2d 

965 (Fla. 1st DCA'1986); Alexander v. State, 513 So.2d 1117 (Fla. 

2d DCA 1987) ; S'a'ldaria' v. 'State, 510 So. 2d 1238 ()?la. 3d DCA 1987) ; 

Deeg'an v.' State, 503 So. 2d '970 (Fla. 4th DCA 1987) ;' 'Bo'l'des' v. - 

State, 475 So. 2d 1357 (Fla. 5th DCA 1985). To be sure, in none 



of these cases is this characterization more than dictum. That 

most of the cases do use this characterization, however, is sug- 

gestive of the correct view. Second, since Rule 3.701(d)(14) is 

in fact thoroughly ambiguous on this point, the common law rule 

of lenity controls. It teaches that "courts must resolve all 

doubts in favor of the accused." Carawan v. State, 515 So.2d 161, 

165 (Fla. 1987) . 
Thus, since the rule of lenity requires that a Rule - 

3.701(d)(14) sentence be viewed as a departure from the guide- 

lines, the rule cannot be used when points have already been 

scored for legal status. Lee, - Trick, and the present case are 

therefore wrong on this point. 



ISSUE I1 

THE TRIAL COURT VIOLATED THE EX 
POST FACT0 DOCTRINE BY APPLYING 
A SENTENCING GUIDELINES AMENDMENT 
TO OFFENSES WHICH OCCURRED BEFORE 
THE EFFECTIVE DATE OF THE AMEND- 
MENT; THE COURT StiOULD THEREFORE 
HAVE LISTED WRITTEN REASONS FOR 
THE DEPARTURE. 

The o f f e n s e s  i n  ca se  no.  83-3548 were committed on 

October 20 and 28, 1983, (Rll-13) p r i o r  t o  t h e  e f f e c t i v e  d a t e  

o f  F l o r i d a  Rule of Criminal  Procedure 3 .701(d ) (14 ) .  - -  See,  The 

F l o r i d a  Bar; Amendment t o  Rules of Criminal  Procedure ,  451 So.2d 

824 (F la .1984) .  The second d i s t r i c t  r e j e c t e d  t h e  con ten t ion  t h a t  

u s ing  t h i s  r u l e  i n  c a s e  no. 83-3548 t o  i n c r e a s e  t h e  s en t enc ing  

range by one c e l l  v i o l a t e d  t h e  e x  p o s t  f a c t o  d o c t r i n e .  The 

c o u r t  reasoned t h a t  t h i s  e r r o r  was harmless because a t  t h e  time 

t h e s e  o f f e n s e s  were committed, t h e  cou r t  could have depar ted  s o l e l y  

on t h e  b a s i s  t h a t  P e t e r s  had v i o l a t e d  h i s  community c o n t r o l .  

Rule 3 .701(d ) (14 ) ,  t h e r e f o r e  l i m i t e d  t h e  e x t e n t  of depa r tu re  t o  

one c e l l  f o r  v i o l a t i o n  of community c o n t r o l .  Since t h i s  change 

was f a v o r a b l e  t o  t h e  defendant ,  app ly ing  t h e  new amendment r e t r o -  

a c t i v e l y  d i d  n o t  i m p l i c a t e  t h e  e x  p o s t  f a c t o  d o c t r i n e .  

P e t i t i o n e r  d i s a g r e e s  w i t h  v i r t u a l l y  every  a s p e c t  o f  

t h i s  reasoning .  P e t i t i o n e r  f i r s t  d i s ag rees  t h a t ,  a t  t h e  time of 

t h e  o f f e n s e ,  a  depa r tu re  sen tence  could be j u s t i f i e d  s o l e l y  by 

t h e  mere f a c t  of  a  v i o l a t i o n  of community c o n t r o l .  Although 

some d i s t r i c t  c o u r t s  d i d  have t h i s  r u l e ,  C a r t e r  v .  S t a t e ,  

So.2d 953 ( F l a .  5 t h  DCA 1984) ,  o t h e r s  d i d  n o t .  O'Malley v. S t a t e ,  

462 So.2d 869 ( F l a .  4 t h  DCA 1985) .  This  supreme c o u r t  never  had 

an oppor tun i ty  t o  r u l e  on t h e  ques t ion .  I f  t h i s  cou r t  had r u l e d  



on the question, Petitioner contends that it would have ruled 

consistently with its opinion in Pentaude Y. State, 500 So.2d 526 

(Fla.1987). Pentaude holds that a violation of probation, by 

itself, is not enough to justify a departure sentence. It is 

not now and never was true, for example, that a failure to pay 

$30 costs of supervision or a failure to provide written monthly 

reports to the probation officer is a clear and convincing reason 

for departure. 

Consequently, the present opinion is wrong to say that 

Rule 3.701(d) (14) was an amendment favorable to the defendant. 

Contrary to the views of the second district in the present case, 

the rule did not function to limit departures but rather to auth- 

orize them. That Rule 3.701 (d) (14) was an unfavorable amendment 

for the defendant which could not be applied retroactively was 

confirmed at the time by numerous district court decisions. 

Elbert v. State, 473 So.2d 30 (Fla. 1st DCA 1985); Burke v. State, 

460 So.2d 1022 (Fla. 2d DCA 1984); Arnett v. State, 471 So.2d 

547 (Fla. 4th DCA 1985). 

Petitioner also disagrees with the implication of the 

present decision that the absence of written reasons for departure 

can sometimes be harmless. The opinion seems to suggest that a 

trial court's improper use of Rule 3.701 (d) (14) to ayoid the 

necessity of written departure reasons can sometimes be harmless. . 

A failure to provide written departure reasons, however, is per 

se reversible error. State v. Jackson,478 So.2d 1054 (Fla.1985). 

Consequently, the second district is wrong to suggest that it is 

not. 

To be sure, the bottom of the scoresheet in this case 



does list as a reason for departure "violation of community 

control." (R81) In accordance with its decision in Speights v. 

State, 495 So. 2d 882 (Fla. 2d DCA 1986) and the first district's 

decision in Knight v. State, 501 So.2d 150 (Fla. 1st DCA 1987), 

the second district may have determined that tl5s scoresheet nota- 

tion was sufficient to satisfy the requirement of written reasons 

for departure. The third and fifth districts, however, disagree 

that scoresheet notations satisfy the requirement. ' Mort'imer v. 

State, 490 So.2d 93 (Fla. 3d DCA 1986); Watson v. State, 492 So.2d 

831 (Fla. 5th DCA 1986). 

The present case illustrates why the third and fifth 

districts are right on this issue. The record does not show that 

the trial judge actually wrote the notation on the scoresheet. 

This cursory notation does not explain the judge's position on 

what is now the crucial question, i.e., whether, under Pentaude, 

the violation was sufficiently egregious to justify a departure 

sentence. The notation does not comport with the spirit of the 

rule as explained in Jackson. 

For the first time in this state, 
a body of law is being developed re- 
garding considerations which may or 
may not be appropriate in sentencing 
criminal defendants. This effort 
would best be served by requiring the 
thoughtful effort which "a written 
statement providing clear and con- 
vincing reasons" would produce. This 
in turn, should provide a more precise, 
thoughtful, and meaningful review 
which ultimately will result in the 
development of better law. 

Jackson, 478 So.2d at 1056. 

Thus, a valid written reason for departure was necessary 

in this case. The scoresheet notation did not satisfy this re- 



quirement. The second district was wrong to hold otherwise. 



ISSUE I11 

CONVICTION FOR BOTE SALE OF A 
CONTROLLED SUBSTANCE AND POSSES- 
SION WITH INTENT TO SELL VIOLATED 
THE DOUBLE JEOPARDY DOCTRINE. 

Petitioner was charged with both sale of a controlled 

substance and possession with intent to sell the substance 

during the same act. l (R40-42) 

The first district has ruled that charging a defendant 

with both of these offenses violates the double jeopardy doctrine. 

Fletcher v. State, 423 So.2d 667 (Fla. 1st DCA 1982). The second 

district disagrees. Dukes v. State, 464 So.2d 582 (Fla. 2d DCA 

1985). This supreme court's decision in Carawan v. State, 515 

So.2d 161 (Fla.1987), however, puts a completely different com- 

plexion on this issue. Under 'Carawan, the question is whether 

"an examination of relevant factors provides a reasonable basis 

for concluding that the legislature did not intend to impose 

multiple punishments. " - Id. at 169. 

Petitioner contends that several relevant factors pro- 

vide a reasonable basis for this conclusion in this case. 

First, sale and possession with intent to sell are both 

part of the same statutory provision, §893.13(1)(a) Fla.Stat. (1985). 

("[Ilt is unlawful for any person to sell, manufacture, or deliver, 

or possess with intent to sell, manufacture, or deliver a controlled 

substance.") This fact suggests that the legislature intended this 

statute to encompass only one offense. 

11 Although it is obvious from the information that these offenses - 
occurred during the same act, the present record does not explicitly 
say that they did. Consequently, Petitioner has requested this 
court to allow him to supplement the record with a complaint af- 
fidavit which shows the facts of the case. 



Thus, Rotenberry v. State, 468 So. 2d 971 (Fla. 1985) 

plainly assumes that the various parts of section 893.13(1)(a) 

all represent the same offense. In the course of discussing, 

whether simple sale is a lesser included offense of trafficking, 

Rottenberry assumes that simple sale is the equivalent of viola- 

ting section 893.13 (1) (a) in its entirety and that the (single) 

offense of violating section 893.13(1)(a) requires proof that 

the offender (1) sold, manufactured, delivered, or possessed 

with intent to sell, manufacture or deliver (2) a controlled 

substance." - Id. at 976. Rotenberry therefore implies that sale, 

delivery, manufacture, and possession with intent should be con- 

sidered as one violation of the entire statute and not as dif- 

ferent violations of just parts of it. 

Similarly, Bell v. State, 437 So.2d 1057 (Fla.1983) 

notes that simple possession and simple sale are codified in dif- 

ferent statutes. - Id. at 1060. Bell reasons, however, that be- 

cause the legislature included "sale and possession of drugs with- 

in the [same] trafficking statute, it is apparent that the leg- 

islature intended to facilitate trafficking prosecutions through 

the use of alternative methods of proof rather than attempting 

to provide for multiple convictions and punishments for criminal 

conduct which is basically unitary." - Id. Although Bell, Rotenberry, 

and Carawan reach conflicting results, this general principle 

that narcotics offenses are the same if they are defined in the 

same statute, can be gleaned from all three cases since the instant 

offenses are both defined by the same statute, they should therefore 

be considered the same for double jeopardy purposes. 

A second factor relevant to determining legislative 

intent is whether the different statutory language addresses the 



same evil. Here, the various parts of section 893.13(1)(a) do 

address the same evil, i-e., making controlled substances avail- 

able for others. 

Third, according to Florida Rule of Crhinal Procedure 

3.140 (k) (5), 

[flor an offense which may be com- 
mitted by doing of one or more of 
several acts, or by one or more of 
several means, or with one or more 
of several intents or results, it 
is permissible to allege in the 
disjunctive or alternative such 
two or more acts, means, intents, 
or results. 

Rule 3.140(k)(5) suggests here that, sometimes the legislature 

intends to allow a single offense to be proved in several different 

ways. Section 893.13(1)(a) is an example of this legislative in- 

tent. Carey v. State,349 So.2d 820 (Fla. 3d DCA 1977); Weinstein 

v. State, 348 So.2d 1194 (Fla. 3d DCA 1977). Consequently, the 

legislature intended section 893.13(1)(a) to encompass only one 

offense and not two or more. 

A fourth relevant factor is the lack of violence involved 

in the instant offenses. Carawan finds an anomaly in supposing 

that a single act resulting in death could be only one offense 

but a single non-violent act (such as selling a controlled sub- 

stance) could be two offenses. Carawan, 515 So.2d at 170. 

A fifth relevant factor is the "inherent relationship" 

between the two charged offenses in the sense that, almost in- 

variably, proof of possession with intent to sell is necessarily 

included as part of the proof of actual sale. See, United States 

v. Johnson, 637 F.2d 1224 (9th Cir. 1980) (uses inherent relation- 

ship test and rejects mechanical comparison of elements). The 



only time a defendant might be guilty of sale and not of possession 

with intent to sell is when the prosecution's theory is conspiracy 

or aiding and abetting. Even in this instance, however, the two 

offenses are inherently related, because the actual seller must 

have the substance in his possession. This inherent relationship 

is a fifth relevant indication that the legislature did not intend 

to punish these offenses separately. 

Because the relevant facts provide "a reasonable basis 

for concluding that the legislature did not intend to impose 

multiple punishments," Carawan, 515 So.2d at 169, convicting 

Petitioner for both sale and possession with intent to sell vio- 

lated double jeopardy. This court should therefore vacate the 

conviction for possession with intent to sell. 

Finally, Petitioner concedes that this issue was not 

@ raised at either the trial or district court level. Petitioner 

contends nevertheless that, for three reasons, no procedural de- 

fault on this issue occurred. 

First, according to State v. Johnson, 483 So.2d 420 

(Fla. 1986), a double jeopardy claim is fundamental error which 

can be raised at any time, even after a plea bargain. The cir- 

cumstances of the plea in this case do not indicate an express 

and knowing waiver of the sort that occurred in United States v. 

Pratt, 657 F.2d 218 (8th Cir. 1981). 

Second, under State v. Whitfield, 487 So.2d 1045 (Fla. 

1986) an illegal sentence can be appealed despite the lack of 

objection below. In this case, if Petitioner's double jeopardy 

argument is valid, then he received a illegal sentence. Third, 

Carawan, which overruled Rotenberry, radically changed the law 



i n  F l o r i d a  r ega rd ing  double jeopardy and n a r c o t i c s  v i o l a t i o n s .  

Carawan was decided a f t e r  t h e  g u i l t y  p l e a  i n  t h i s  ca se  and a f t e r  

a l l  b r i e f s  were f i l e d  on appeal  t o  t h e  second d i s t r i c t .  Conse- 

quen t ly ,  P e t i t i o n e r  had s u f f i c i e n t  cause  f o r  f a i l i n g  t o  r a i s e  

t h i s  c la im a t  an e a r l i e r  d a t e .  - See,  Reed v .  Ross, 468 U.S. 1 ,  

16-17 (1984) ("Accordingly we ho ld  t h a t  where a  c o n s t i t u t i o n a l  

c la im i s  s o  novel  t h a t  i t s  l e g a l  b a s i s  i s  no t  reasonably  a v a i l a -  

b l e  t o  counse l ,  a  defendant  has cause  f o r  h i s  f a i l u r e  t o  r a i s e  

t h e  c la im i n  accordance w i t h  a p p l i c a b l e  s t a t e  procedures ."  

Overrul ing of p r i o r  precedent  "by d e f i n i t i o n "  g i v e s  r i s e  t o  such 

a  s i t u a t i o n ) .  

For t h e s e  t h r e e  r ea sons ,  t h e  l a c k  of a  contemporaneous 

o b j e c t i o n  should n o t  p rec lude  t h i s  supreme c o u r t ' s  review of 

t h i s  i s s u e .  



CONCLUSION 

Petitioner requests this court to reverse the decision 

of the second district in this case. 
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