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PRELIMINARY STATEMENT 

References to the record on appeal will be made by the 

designation "RN" followed by the appropriate page number. 

References to the State's Brief will be made by the designation "SB" 

followed by the appropriate page number. 

References to t-he Appendlx submitted with the Brief will 

be made by the designation "APP". 



AEPLY TO THE STATE'S POSITION ON THE FACTS 

The S t a t e  seems t o  t a k e  i s s u e  w i t h  P e t i t i o n e r ' s  

S t a t e m e n t  o f  t h e  Factzs a n d  s t a t e s  t h a t  i n  e s s e n c e  t h e  f a c t s  o f  

t h e  matKer a r e  more o b j e c t i v e  s e t  o u t  i n  t h e  l o w e r  C o u r t ' s  

w r i t t z e n  d e c i s l o n  i n  Downing v .  S t a t e  a n d  i n  Munroe v .  S t a t e ,  511 

So .2d  415 ( F l a .  1 s t  DCA 1 9 8 7 )  ( S B - 3 ) .  

The S t a t e m e n t  o f  F a c t s  i n  t h e  B r i e f  b e f o r e  t h i s  C o u r t  i s  

e s s e n t i a l l y  t h e  e x a c t  same f a c t s  i n  t h e  B r i e f s  b e f o r e  t h e  F i r s t  

D i s t r i c t  C o u r t  o f  A p p e a l s .  R e s p o n d e n t  a g r e e d  w i t h  t h o s e  f a c t s .  

The F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l s  i n  t h e i r  r e s i t a t i o n  o f  t h e  

f a c t s ,  p a r t i c u l a r l y  i n  Munroe v .  S t a t e ,  - s w r a  -- h a s  m i s s t a t e d  t h e  

f a c t s  i n  c e r t a i n  a s p e c t s  a n d  R e s p o n d e n t  knows it a n d  now d o e s  a  

d i s s e r v i c e  t o  t h i s  C o u r t  t o  s t a t e  t h a t  t h a t  i s  a n  " a c c u r a t e  

s t a t e m e n t  o f  t h e  f a c t s "  ( S B - 3 ) .  

The f a c t s  I n  t h e  Munroe d e c i s i o n  t h a t  a r e  wrong i s  t h a t  ---- 

t h e  C o u r t  s t a t e d  t h a t  " . . .On A p r i l  3 ,  1 9 8 5 ,  Munroe,  a c c o m p a n i e d  

by D O W N I N G ,  m e t  w i t h  E v a n s  who was a c t i n g  o n  b e h a l f  o f  t h e  p o l i c e  

o f f i c e r s  a s  t h e  g o  b e t w e e n  i n  t h e i r  d e a l i n g s  w i t h  h e r .  The 

m e e t i n g  o c c u r r e d  i n  a  m o t e l  room a s  s o o n  a s  Munroe a n d  DOWNING 

a r r i v e d ,  ..." T h o s e  f a c t s  a r e  t o t a l l y  i n a c c u r a t e  a n d  t h e r e  was 

n e v e r  a n y  e v i d e n c e  t o  suggest: t h a t  a n d  t h e  S t a t e  knows it. On t h e  

m o r n i n g  o f  A p r i l  3 ,  E v a n s  m e t  Munroe a t  S h o n e y ' s  a n d  d i s c u s s e d  

t h e  c o c a i n e  t r a n s a c t i o n  a t  t h a t  t i m e .  DOWNING was n o t  p r e s e n t .  



Munroe and Evans t h e n  went  t o  t h e  h o t e l  room where Munroe had 

e a r l i e r  l e f t  t h e  money (R-828-833, 1906 ,  9 3 8 ) .  The h o t e l  room 

was t h e  Red Roof I n n  t h a t  DOWNING had checked  i n t o  on t h e  

a f t e r n o o n  of  A p r i l  2 ,  a f t e r  DOWNING and Munroe had r e t u r n e d  from 

two d a y s  a t  Panama C i t y  Beach. The re  i s  no t e s t i m o n y  anywhere t o  

c o n t r a d i c t  t h i s  and  f o r  t h e  S t a t e  t o  now s u g g e s t  t h a t  t h o s e  f a c t s  

a r e  a c c u r a t e  i s  a n  a b s o l u t e  d i s t o r t i o n  of  t h e  p r o p e r  f a c t s  i n  

t h i s  r e c o r d  (R-1643-1649).  -- S e e :  E x h i b i t  12 ,  r e c e i p t  f rom Red Roof 

Inn  of  A p r i l  2 ,  1985 (R-1591) .  

The S t a t e  a l s o  s a y s  t h i s  c a s e  was t r i e d  b e f o r e  a  Gadsden 

County j u r y  (SB-16) .  T h a t  i s  n o t  t r u e  a s  t h e  c a s e  was i n  Leon 

Coun ty ,  F l o r i d a .  

F i n a l l y ,  c o u n s e l  t a k e s  e x t r e m e  e x c e p t i o n  t o  t h e  S t a t e ' s  

c o n t i n u o u s  and s a t i r i c a l  s t a t e m e n t s  and  innuendos  t h a t  Munroe ' s  

t e s t i m o n y  t h a t  DOWNING was n o t  i n v o l v e d  was n o t h i n g  more t h a n  

p u r j u r e d  and  c o n t r i v e d  t r i a l  s t r a t e g y .  The u n d e r s i g n e d  was t r i a l  

c o u n s e l  and  c o u n s e l  on  a p p e a J ,  and  c o u n s e l  p e r s o n a l l y  r e s e n t s  t h i s  

u n p r o f e s s i o n a l  a c c u s a t i o n .  What t h e  S t a t e ' s  c o u n s e l  h a s  f a i l e d  

t o  p o i n t  o u t  t o  t h i s  C o u r t  i s  t h a t  f rom t h e  moment of  Martha 

Munroe ' s  a r r e s t ,  s h e  t o l d  t h e  o f f i c e r s  t h a t  DOWNING was n o t  

i n v o l v e d .  The t e s t i m o n y  a t  t r i a l  was e x a c t l y  a s  s h e  had t o l d  t h e  

o f f i c e r s  f rom t h e  moment o f  h e r  a r r e s t .  T h e r e f o r e ,  t h i s  n o t i o n  

t h a t  t h i s  was somehow c o n t r i v e d  s t r a t e g y  f o r  t r i a l  p u r p o s e s  o n l y  

i s  a n  a b s o l u t e  sham and i s  a  d i s s e r v i c e  t o  t h i s  C o u r t  and i s  

r e p u g n a n t  and  o f f e n s i v e .  -- S e e :  Complete  t e s t i m o n y  of  Agent ,  

C o r n e l i u s  c o n c e r n i n g  Munroe ' s  s t a t e m e n t s  a t  t h e  t i m e  o f  h e r  

a r r e s t  (R-1698-1760) . 



THE STATE'S DISCOVERY VIOLATION IN REFUSING 
TO PRODUCE THE REPORTS AKD STATEMENTS OF 

ALL OF THE POLICE OFFICERS IN THIS CASE PREJUDICED 
THE DEFENDANT'S ABILITY TO PREPARE FOR TRIAL, AND 
WHEN THE TRIAL COURT FAILED TO EVEN CONDUCT AN 

IN CAMERA INSPECTION OF REPORTS, REVERSIBLE ERROR OCCURRED - - -- 

The State's position on the police reports is curious. 

The State starts out but by suggesting that "the question is all 

but moot" (SB-7). There is no explanation as to how it is moot 

other than they seem to suggest that it doesn't matter that there 

was a conscious and deliberate violation of Rule 3.220, the error 

was harmless. 

At no times does the State respond to the argument that 

counsel still. has not seen these reports. Even at this late 

date, the State still refuses to produce the reports and at the 

same time argues that Petitioner is unable to demonstrate any 

resulting prejudice from the State's discovery violation. This 

is analogous to pouring skunk scent all over one and then cussing 

them because they stink. The very essence of due process is the 

right to be heard. Where the argument centers on prejudice from 

non-disclosure, basic fundamental fairness dictates that if the 

State still won't produce the reports, then this Court ought to 

reverse and not. permit the State to attempt to take advantage of 

their continual, deliberate discovery violation. 

In the Second Judicial Circuit of Florida, defense 

lawyers are not permitted to issue a subpoena duces tecum without 



Court approval. The Court in this case wouJd not let counsel 

make a record of the reports and other items of tangible, 

physlcal evidence and counsel was not permitted to subpoena any 

of the physical documents or evidence in this case (R-1240-1259). 

However, every officer who testified in this trial testified at 

depositions that they witnessed and/or participated in the events 

and they all compiled reports. 

Likewise, the State fails to respond to Petitioner's 

argument that the trial Court made a finding of fact which should 

not be disturbed on appeal, that in denying the request for 

production of the reports the trial Court ruled that for purposes 

of appellate review, the reports contained testimony and/or 

information that would be of helpful assistance to counsel in the 

preparation of the case and that clearly counsel would be 

prejudiced without them (R-1297-1301) (R-1212-1236). 

Additionally, although it is true the witnesses did not 

refer to thelr reports while they were actually testifying at 

trlal or deposition, everyone of them indicated they used their 

reports to refresh their recollection prior to their testimony. 

The State even argues that the assertion that the 

Defendant might have prepared for trial in a different manner if 

he had had these agents' reports he was entitled to is "nonsense" 

S B - .  Apparently, the State's counsel has never tried a case 

to make that suggestion. Counsel made it very clear to the trial 

Court that sound trlal practice and preparation involves first 



reviewing w r i t t e n  r e p o r t s  o r  s t a t e m e n t s  o f  w i t n e s s e s  b e f o r e  you 

t a k e  t h e i r  deposition (R-1297-1301) (R-1212-1237).  

Respondent  s u g g e s t s  t h a t  DOWNING h a s  n o t  u r g e d  i n  h i s  

B r i e f  t h a t  t h e  t r i a l  C o u r t  e r r o n e o u s l y  r e f u s e d  t o  make a  p r o p e r  

l n q u i r y  c o n c e r n i n g  t h e  r e f u s a l  t o  p r o d u c e  t h e  p o l i c e  r e p o r t s .  I t  

1s and  h a s  a l w a y s  been  DOWNING'S p o s i t i o n  t h a t  t h e  C o u r t  s h o u l d  

have  c o n d u c t e d  a n  i n  camera  i n s p e c t i o n  o f  t h e  r e p o r t s  t o  

d e t e r m i n e  i f  t h e y  were " s t a t e m e n t s "  and  t h e r e  s h o u l d  be  no 

q u e s t i o n  a t  t h l s  d a t e  t h a t  t h a t  was t h e  p r o p e r  p r o c e d u r e  t o  

f o l l o w .  A t  t h e  h e a r i n g s  b e f o r e  t h e  t r i a l  C o u r t ,  c o u n s e l  a r g u e d  

t h a t  t h e  r e p o r t s  were d i s c o v e r a b l e  b e c a u s e  t h e y  were s t a t e m e n t s  

of  eyewitnesses and  p a r t i c i p a n t s .  The S t a t e  r e f u s e d  t o  s t i p u l a t e  

t o  t h a t  f a c t  (R-1239) .  The C o u r t  r e f u s e d  t o  c o n d u c t  a n  i n  camera 

inspection. Counse l  c o n t i n u e d  t o  b r i n g  t h i s  t o  t h e  C o u r t ' s  

attention and  a s k e d  t h e  C o u r t  t o  i n s p e c t  t h e  documents  b u t  t h e  

C o u r t  r e f u s e d  t o  d o  s o .  Now t h e  F i r s t  D i s t r i c t  s t a t e s  

t h a t  t h e  r e p o r t s  were d i s c o v e r a b l e  a s  a  m a t t e r  o f  r i g h t ,  b u t  

s u g g e s t s  t h a t  a f t e r  compar ing  t h e  r e p o r t s ,  DOWNING h a s  b e e n  u n a b l e  

t o  c o n v l n c e  t h e  C o u r t  t h a t  t h e  r e s u l t  a t  t r i a l  would have  been  

d i f f e r e n t .  T h i s  l g n o r e s  t h e  r e a s o n i n g  and  a n a l y s l s  f rom t h l s  

C o u r t ' s  d i r e c t i o n s  i n  R i c h a r d s o n  v .  S t a t e ,  246 So.2d 771 ( F l a .  

1971)  and  Smi th  v .  S t a t e ,  500 So.2d 125 ( F l a .  1 9 8 6 ) .  DOWNING 

h a s  b e e n  consistently d e n i e d  t h e  o p p o r t u n i t y  t o  s p e a k  t o  t h e  

q u e s t l o n  o f  t h e  p r e j u d i c e  b e c a u s e  t h e  S t a t e  s t 1 1 1  w i l l  n o t  

p r o d u c e  t h e  r e p o r t s .  The t r i a l  C o u r t  would n o t  r e v i e w  them,  



D e f e n d a n t ' s  c o u n s e l  h a s  n e v e r  s e e n  them,  and  t h e r e f o r e ,  a  

r e v i e w i n g  C o u r t  s i m p l y  c a n n o t  d e t e r m i n e  w h e t h e r  t h e  e r r o r  was 

h a r m l e s s .  S m i t h ,  s u p r a .  - - 

Reviewing  t h e  r e c o r d  i n  t h e  manner t h e  F i r s t  D i s t r i c t  

d i d  i n  t h i s  c a s e  i s  n o t  a  s u f f i c i e n t  o r  a d e q u a t e  s u b s t i t u t e  f o r  

t h e  t r i a l  C o u r t ' s  i n q u i r y  i n t o  a l l  a s p e c t s  o f  a n  a l l e g e d  

d i s c o v e r y  v i o l a t i o n , i n c l u d i n g  a n  i n  camera  i n s p e c t i o n .  Cumbie v .  

S t a t e ,  345 So.2d 1061 ,  1062 ( F l a .  1 9 7 7 ) .  

One must a s k ,  i f  t h e r e  i s  n o t h i n g  i n  t h e s e  r e p o r t s  t h e n  

why h a s  t h e  S t a t e  c o n t i n u o u s l y ,  a t  t r i a l  and  on a p p e a l ,  r e f u s e d  t o  

p r o d u c e  t h e  r e p o r t s ?  T h i s  C o u r t  c a n n o t  p e r m i t  t h e  S t a t e  t o  n o t  

p r o d u c e  t h e  r e p o r t s  and  t h e n  c o n t i n u a l l y  a r g u e  t h a t  P e t i t i o n e r  c a n n o t  

d e m o n s t r a t e  p r e j u d i c e .  T h i s  was n o t  a n  i n a d v e r t e n t  d i s c o v e r y  

v i o l a t i o n  i n  t h i s  c a s e .  I t  was a  c o n s c i o u s  and  d e l i b e r a t e  

d i s c o v e r y  v i o l a t i o n .  The S t a t e  s h o u l d  be  h e l d  t o  a n  e x t r e m e l y  

h i g h  s t a n d a r d  on a p p e a l  when t h e  C o u r t  i s  t r y i n g  t o  d e t e r m i n e  i f  

t h e  c a s e  s h o u l d  b e  r e v e r s e d  due  t o  t h a t  v i o l a t i o n .  On a p p e a l  i t  

i s  t h e  S t a t e ' s  b u r d e n ,  n o t  t h e  D e f e n d a n t ' s  t o  d e m o n s t r a t e  t h a t  no 

p r e j u d i c e  r e s u l t e d .  L a v i g n e  v .  S t a t e ,  349 So.2d 178 ( F l a .  1 s t  

DCA 1 9 7 7 ) .  T h a t  s h o u l d  p a r t i c u l a r l y  be  t h e  h o l d i n g  i n  t h i s  c a s e  

where  t h e  S t a t e  c h o o s e s  t o  c o n t i n u e  t o  r e f u s e  t o  p r o d u c e  t h e  

r e p o r t s .  I t  i s  s u g g e s t e d  t h e  S t a t e  h a s  n o t  and  c a n n o t  meet i t ' s  

b u r d e n  t o  d e m o n s t r a t e  t h a t  no p r e j u d i c e  r e s u l t e d  i n  t h e  

D e f e n d a n t ' s  a b i l i t y  t o  p r e p a r e  f o r  t r i a l .  Morever ,  t h i s  was a n  

e x t r e m e l y  c l o s e  c a s e  a t  t r i a l .  The S t a t e  e v e n  c o n c e d e s  t h a t  t h e  



charge was proved by circumstantial evidence only (SB-8). This 

Court should hold as a matter of law that it cannot be harmless 

error in a case where the conviction is based only on 

circumstantial evidence. This Court should order production of 

the reports and reverse and remand for a new trial. Smith, 

supra; - Miller v. State, - 360 So.2d 46 (Fla. 2d DCA 1978). 



THE CIRCUMSTANTIAL EVIDENCE AT TRIAL 
WAS INSUFFICIENT AS A MATTER OF LAW 

TO PROVE THAT PETITIONER RICHARD A. DOWNING 
- CONSPIRED WITH MARTHA MlROE 

The common theme throughout the State's Brief is that 

sufficiency of the evidence in a circumstantial evidence case is 

solely a jury question (SB-25). The trial Judge, not the jury, 

as a threshold matter must pass upon the sufficiency of the 

evidence and whether it excludes every reasonable hypothesis of 

innocence. Evidence that leaves room for two or more inferences 

of fact, at least one of which is consistent with the Defendant's 

hypothesis of innocence is not legally sufficient to make a case 

for the jury and it is the trial Court's duty to grant a judgment 

of acquittal. Fowler v. State, 492 So.2d 1344 (Fla. 1st DCA 

1986); -- McArthur v. State, 351 So.2d 972 (Fla. 1977); Mayo v. -- 

State, 71 So.2d 899 (Fla. 1954). -- 

The State repeatedly argues that the jury was entitled ----- 

to infer or free to infer - that there had been a conspiracy and 

that the State's case was proven by inferences (SB-21-22, 24). 

The State feels the jury could "infer" that (I) Munroe was a 

cocaine broker; (2) DOWNING must have been her customer; (3) 

Even if he was not her customer, but merely someone else, for 

example, a purchasing agent that his mere presence and knowledge 

leads to the only conclusion that he planned, discussed, 

combined, and confederated with Munroe; and (4) That DOWNING 

intended for the crime of trafficing in cocaine to be completed 



(SB-21-22). The State chooses to simply ignore the long line of 

cases that hold that where two or more inferences in regard to the 

existence of criminal intent and criminal act must be drawn from 

the evidence and then pyramided to prove the offense charged, the 

evidence lacks a conclusive nature to support the conviction. 

Collins -- v. State, 438 So.2d 1036, 1038 (Fla. 2nd DCA 1983); 

Chaudion ----- v. State, 362 So.2d 398, 402 (Fla. 2nd DCA 1978); Weeks -- 

v. State, 492 So.2d 719 (Fla. 1st DCA 1986); -- Torres v. State, 13 

F.L.W. 381, 382 (Fla. 3rd DCA 1988); Gustine -- v. State, 86 Fla. 

24, 97 So. 207 (Fla. 1923) 

The State even goes to such incredible lengths as to 

suggest that even if there was no direct proof of a conspiracy 

nor any discussion at any time about cocaine where DOWNING 

participated, that even if DOWNING and Munroe spoke not to each 

other, maybe they read each others mind or perhaps they used body 

language or winked at each other (SB-22). There is not one 

scintilla of evdience anywhere in the record to support this 

imagined and distorted construction of the facts. 

The State acknowledges that mere presence nor knowledge 

alone are sufficient to support the conviction. But they suggest 

much more is involved as far as DOWNING. However, at this late 

date, the State still cannot characterize DOWNING'S role in the 

alleged conspiracy. For example, compare the State's description 

of DOWNING'S involvement, "...The evidence strongly suggests that 

DOWNING was in fact Munroe's principal..."; (SB-18) " . . .his 
role, whatever it was ..." (SB-23); "Even if DOWNING was not the 
ultimate buyer ..." 



The satirical, unprofessional arguments (EC 7-37, Code 

Prof. Resp.) perhaps is illustrative of the State's frustration 

in not being able to distinguish the numerous conspiracy cases 

cited by Petitioner DOWNING. Conspiracy is not the equivalent of 

aiding and abetting which seems to be the theme of the State's 

Brief on appeal. Conspiracy is a separate and distinct crime 

from the object of the conspiracy and the State must offer 

some proof other than commission of or the attempt of the 

substantive offense. Conspiracy may not and cannot be inferred 

from conduct that would establish aiding and abetting alone. 

Ashenhoff v. State, 391 So.2d 289, 291 (Fla. 3rd DCA 1980); 

Saylor v. State, 491 So.2d 340 (Fla. 3rd DCA 1986); -- 

Ramirez v. State, 371 So.2d 1063, 1065 (Fla. 3rd DCA 1979), cert 

denied, 383 So.2d 1201 (Fla. 1980); Beke v. State, 423 So.2d 417, 

419 (Fla. 2d DCA 1982); Velunza -- v. State, 12 F.L.W. 788, 789 

(Fla. 3d DCA 1987). 

The State's whole argument essentially is that they 

don't have to offer any proof other than aiding and abetting the 

substantive offense. It is their position that the conspiracy 

conviction may be established solely on inferences and from proof 

of aiding and abetting. This is not now nor has it ever been the 

law in Florida. The only way to affirm this conviction on the 

sufficiency of the evidence is to change the law that has been 

well settled for sometime. This Court in Goldbera v. State. 351 

So.2d 332 (Fla. 1977), graphically detailed the danger in 



conspiracy charges. There is no reason for this Court to now 

hold that evidence that would establish aiding and abetting is 

sufficient to convict for conspiracy charges. The only way to 

support the conviction in this case is to permit inferences to be 

pyramided upon inferences based solely on circumstantial 

evidence. 

The State fails to cite any State Court cases in support 

of that proposition. Instead, they have chosen to cite Federal 

case law concerning conspiracy and the sufficiency of the 

evidence in conspiracy cases in Federal Court. Our standard of 

review is different, and there is no reason for this Court to 

recede and adopt the less stringent federal standard. The State 

urged the First District Court of Appeal to adopt the lesser 

standard as enunciated in -- United States v. Bell, 678 F.2d 547 

(5th Cir. 1982). However, the Court in - Fox v. State, declined to 

accept that standard which would be inconsistent with a long line 
\ 

of Floridadecisionsimposing a stricter time-tested standard. 

Fox v. State, -- 469 So.2d 800, 803 (Fla. 1st DCA 1985). 

Incredibly, the State has attempted to influence this 

Court by the fact that DOWNING "elected not to favor the jury 

with a firsthand account... and the jury "heard nothing from 

Appellant". It should go without saying that no Defendant in a 

criminal case has to prove anything and has an absolute right to 

remain silent. For the State to urge this Court to place 

significance on that fact is improper. - See: Malcomb v. State, 

415 So.2d 891, 892 (n. 2) (Fla. 3rd DCA 1982). 



The S t a t e  a g r e e s  t h a t  mere p r e s e n c e  a n d  k n o w l e d g e  i s  n o t  

s u f f i c i e n t .  However ,  t h e y  s u g g e s t  more was i n v o l v e d  a s  f a r  a s  

DOWNING ( S B - 2 6 ) .  The S t a t e  g o e s  o n  t o  s a y  t h o u g h  t h a t  DOWNING 

c h e c k s  i n t o  t h e  T a l l a h a s s e e  H i l t o n  a n d  a f t e r  c o m m u n i c a t i o n  w i t h  

M a r t h a  Munroe e n d s  up on  t h e  s e c o n d  f l o o r  o f  t h e  Red Roof I n n  

( S B - 2 6 ) .  The S t a t e  h a s  c h o s e n  t o  d i s t o r t  t h e s e  f a c t s .  DOWNING 

a r r i v e d  i n  T a l l a h a s s e e ,  o n  March 3 0 ,  1985 .  - S e e :  E x h i b i t  1 5 ,  

" a i r p l a n e  t i c k e t " .  Downing c h e c k e d  i n t o  t h e  H i l t o n  o n  March 3 0 ,  

a n d  c h e c k e d  o u t  o n  March 31.  ( S e e  E x h i b i t  1 5 ,  H i l t o n  r e c e i p t ) .  

DOWNING t r a v e l e d  t o  Panama C i t y  t o  g o  t o  t h e  b e a c h .  H e  s t a y e d  a t  

Panama C i t y  Beach a n d  r e t u r n e d  t o  T a l l a h a s s e  o n  A p r i l  2 ,  1 9 8 5 ,  

a n d  t h e n  c h e c k e d  i n t o  t h e  RedRoof  I n n .  S e e :  E x h i b i t  1 5 ,  n o t e  p a d  

f r o m  H o l i d y  I n n ,  Panama C i t y  Beach  a n d  m a t c h e s  f r o m  A n g e l o s  i n  

Panama C i t y  Beach  (R-1646-1649) (R-1838-1840) .  Munroe t e s t i f i e d  

t h a t  DOWNING came t o  F l o r i d a  t o  g o  o n  a  v a c a t i o n  t o  t h e  b e a c h  a n d  

t h a t  i s  e x a c t l y  w h a t  h e  d i d .  On t h e  a f t e r n o o n  o f  A p r i l  2 ,  1 9 8 5 ,  

when DOWNING c h e c k e d  i n t o  t h e  Red Roof I n n ,  h e  was u n d e r  t h e  

i m p r e s s i o n  t h a t  Munroe was g o i n g  t o  c a l l  Evans  a n d  c a l l  o f f  o r  

c a n c e l  a n y  c o c a i n e  t r a n s a c t i o n  (R-1854,  1 9 0 4 - 1 9 0 5 ) .  Munroe 

a c t u a l l y  made t h a t  phone  c a l l  t o  E v a n s .  However,  unknown t o  

DOWNING,  t h e  n e x t  m o r n i n g  Munroe c a l l e d  E v a n s  t o  go  f o r w a r d  w i t h  

t h e  t r a n s a c t i o n .  DOWNING n e v e r  p l a y s  a  r o l e  i n  a n y  d i s c u s s i o n s ,  

n e g o t i a t i o n s ,  o r  a n y t h i n g  a b o u t  a  c o c a i n e  t r a n s a c t i o n .  H e  s i m p l y  

made t h e  p o o r  m i s t a k e  a n d  judgment  o f  a g r e e i n g  t o  h o l d  t h e  money 

f o r  Munroe. 



Mere k n o w l e d g e  a n d  p r e s e n c e  i s  i n s u f f i c i e n t  e v e n  i f  

c o u p l e d  w i t h  h o l d i n g  t h e  money f o r  Munroe .  D i S a n g r o  v .  S t a t e ,  

422 So .2d  14  ( F l a .  4 t h  DCA 1 9 8 2 ) ,  -- c e r t .  d e n i e d ,  434 So .2d  887  

( F l a .  1 9 8 3 ) .  I t  may h a v e  b e e n  s u f f i c i e n t  t o  s u p p o r t  a c h a r g e  o f  

a i d i n g  a n d  a b e t t i n g ,  b u t  t h e  b o t t o m  l i n e  i s  t h a t  t h e r e  w a s  -- no  

e v i d e n c e  o f  a c o n s p i r a c y ,  a n d  t h i s  C o u r t  c a n n o t  p e r m i t  

c o n v i c t i o n s  t o  b e  b a s e d  o n  i n f e r e n c e s  p i l e d  upon i n f e r e n c e s  b a s e d  

o n  c i r c u m s t a n t i a l  e v i d e n c e .  The  d e c i s i o n  o n  t h e  s u f f i c i e n c y  o f  

t h e  e v i d e n c e  d i r e c t l y  c o n f l i c t s  w i t h  - S a y l o r ,  s u p r a ;  A s h e n h o f f ,  

s u p r a ;  R a m i e r e z ,  s u p r a ;  V e l u n z a ,  s u p r a ;  C o c k e t t  v .  S t a t e ,  1 2  -- -- - - 

F.L.W. 1402  ( F l a .  4 t h  DCA 1 9 8 7 ) ;  V o t o  v .  S t a t e ,  1 2  F.L.W. 1 7 0 8 ,  

1709  ( F l a .  4 t h  DCA 1 9 8 7 ) ;  G o n z a l e z  v .  S t a t e ,  455 S o . 2 d  1 1 3 1  ( F l a .  

2nd DCA 1 9 8 4 ) ;  M c A r t h u r ,  s u p r a ;  Mayo, s u p r a .  

T h i s  C o u r t  s h o u l d  r e v e r s e  a n d  remand  w i t h  d i r e c t i o n s  t o  

d i s c h a r g e  DOWNING. 



TRIAL COURT'S FAILURE TO G I V E  THE 
COMPLETE INSTRUCTION ON TRAFFICING I N  

COCAINE AND THE FAILURE TO INSTRUCT THE 
J U R Y  ON THE NECESSARY LESSER INCLUDED 

OFFENSE CONSTITUTES PER SE REVERSIBLE ERROR -- 

The S t a t e  seems t o  a s k  t h i s  C o u r t  t o  i g n o r e  t h i s  C o u r t ' s  

h o l d i n g  i n  S t a t e  v .  Wimberly,  498 So.2d 929 ,  932 ( F l a .  1 9 8 6 ) ,  

where  t h i s  C o u r t  h e l d  t h a t  t h e  t r i a l  C o u r t  h a s  no d i s c r e t i o n  i n  

w h e t h e r  t o  i n s t r u c t  t h e  j u r y  on n e c e s s a r y  lesser i n c l u d e d  

o f f e n s e s .  A t  t h e  t i m e  o f  t h i s  t r i a l ,  e v e r y o n e  c o n c e d e s  t h a t  

p o s s e s s i o n  of  c o c a i n e  was a  c a t e g o r y  1 n e c e s s a r y  lesser i n c l u d e d  

o f f e n s e  o f  t r a f f i c i n g  i n  c o c a i n e  (SB-31) ;  B u t l e r  v .  S t a t e ,  497 

So.2d 1327 ( F l a .  4 t h  DCA 1 9 8 6 ) .  T h e r e f o r e ,  t o  r u l e  a s  t h e  S t a t e  

w i s h e s  and  a f f i r m  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l ,  t h i s  C o u r t  

would have  t o  h o l d  t h a t  a  d e f e n d a n t  c h a r g e d  w i t h  t r a f f i c i n g  i n  

c o c a i n e ,  i n  e x c e s s  o f  400 g rams ,  i s  e n t i t l e d ,  t o  have  t h e  

j u r y  i n s t r u c t e d  on t h e  n e c e s s a r y  lesser i n c l u d e d  o f f e n s e  of  

p o s s e s s i o n  o f  c o c a i n e .  However, a  d e f e n d a n t  c h a r g e d  w i t h  

c o n s p i r a c y  t o  t r a f f i c  i n  e x c e s s  o f  400 grams o f  c o c a i n e  would n o t  

b e  e n t i t l e d  t o  have  t h e  j u r y  i n s t r u c t e d  on any  l e s s e r  i n c l u d e d  

o f f e n s e s .  T h i s  makes a b s o l u t e l y  no s e n s e  and  i s  n o t  now n o r  h a s  

it been  t h e  law. 

I n  C a r v a l h o  v .  S t a t e ,  12 F.L.W. 2338 ( F l a .  3d DCA 19871 ,  

t h e  C o u r t  h e l d  t h a t  e v e n  when a  d e f e n d a n t  s t i p u l a t e s  h e  p o s s e s s e d  

o v e r  400 grams of  c o c a i n e  a t  t r i a l ,  t h e  f a i l u r e  t o  i n s t r u c t  t h e  

j u r y  on  p o s s e s s i o n  a s  a  c a t e g o r y  1 n e c e s s a r y  lesser i n c l u d e d  

o f f e n s e  i s  r e v e r s i b l e  e r r o r .  

C o n t r a r y  t o  t h e  S t a t e ' s  s u g g e s t i o n ,  t h e  F o u r t h  D i s t r i c t  

i n  Weller v .  S t a t e ,  501 So.2d 1291 ( F l a .  4 t h  DCA 1986)  h e l d  t h a t  



g r a m s ,  and  on t h e  n e c e s s a r y  lesser i n c l u d e d  o f f e n s e  o f  c o n s p i r a c y  

t h e  t r i a l  C o u r t  must  i n s t r u c t  on t h e  n e c e s s a r y  lesser i n c l u d e d  

o f f e n s e  o f  c o n s p i r a c y  t o  p o s s e s s  c o c a i n e  a s  a  lesser i n c l u d e d  

o f f e n s e  o f  c o n s p i r a c y  t o  t r a f f i c  i n  c o c a i n e .  The amount i n v o l v e d  

d o e s  n o t  m a t t e r .  I t  was n o t  d i s c u s s e d  i n  t h e  Weller c a s e  and  t h e  

C o u r t  t h e r e  s p e c i f i c a l l y  was f o l l o w i n g  t h i s  C o u r t ' s  d i r e c t i o n s  i n  

Wimberly - b e c a u s e  t h e  j u r y  i s  t o  b e  a f f o r d  t h e  o p p o r t u n i t y  t o  f i n d  

t h e  D e f e n d a n t  g u i l t y  o f  a  lesser i n c l u d e d  o f f e n s e  and  t o  e x e r c i s e  

t h e i r  " p a r d o n  power" .  -- S e e  - a l s o :  - D z o l a  v .  S t a t e ,  461 So.2d 284 

( F l a .  4 t h  DCA 1 9 8 5 ) .  

The Munroe p a n e l  d e c i s i o n  which  w a s  e x p r e s s l y  a d o p t e d  by 

DOWNING'S p a n e l  a p p a r e n t l y  m i s a p p r e h e n d e d t h e  f a c t  t h a t  t h e  S t a t e ,  

i n  t h i s  c a s e , o n l y  c h a r g e d  c o n s p i r a c y  t o  t r a f f i c  by p o s s e s s i o n  

a l o n e .  T h a t  was t h e  o n l y  t h i n g  t h e  j u r y  was i n s t r u c t e d  o n ,  it 

w a s  t h e  o n l y  t h i n g  c h a r g e d  i n  t h e  i n f o r m a t i o n .  J u d g e  E r v i n  i n  

h i s  d i s s e n t  i n  Munroe v .  S t a t e ,  was i m m i n e n t l y  c o r r e c t  and  t h e  

r e s u l t  i n  t h i s  c a s e ,  a s  e n u n c i a t e d  i n  t h e  Munroe p a n e l  d e c i s i o n ,  

d i r e c t l y  c o n f l i c t s  w i t h  Wimberly ,  - s u p r a ;  Weller, -- s u p r a ;  Robinson  

v .  S t a t e ,  12 F.L.W. 1391 ( F l a .  4 t h  DCA 1 9 8 7 ) ;  Reebe v .  -- S t a t e ,  12 

F.L.W. 1391  ( F l a .  4 t h  DCA 1 9 8 7 ) ;  - D a ~ h i n  v .  S t a t e ,  12 F.L.W. 1877 

( F l a .  4 t h  DCA 1 9 8 7 ) ;  and  t h i s  C o u r t ' s  d e c i s i o n  I n  t h e  M a t t e r  -- I n  

t h e  Use By t h e  T r i a l  C o u r t s  o f  t h e  S t a n d a r d  J u r y  I n s t r u c t i o n s  I n  - --- 

C r i m i n a l  Cases, 431 So.2d 594 ( F l a .  1 9 8 1 ) .  

T h i s  C o u r t  s h o u l d  r e v e r s e  and  remand f o r  a  new t r i a l  

w i t h  i n s t r u c t i o n s  t h a t  t h e  C o u r t  must  i n s t r u c t  on  t h e  c o m p l e t e  

t r a f f i c i n g  i n s t r u c t i o n  and  n o t  j u s t  t h e  p r o v i s i o n  o f  o v e r  400 

t o  p o s s e s s  c o c a i n e .  



IV. 

THE TRIAL COURT COMMITTED REVERSIBLE 
ERROR IN ADMITTING EVIDENCE OF ALLEGED 
CRIMES NOT CHARGED IN THE INFORMATION 

Petitloner relies on this Court's decision in ---- State v. 

Norrls, --- 168 So.2d 541, 543 (Fla. 1964), as the correct statement 

that there must be clear and convincing proof of a connection 

between a Defendant and collateral acts the State intends to 

introduce at trial. In this case, if one reviews the record, no 

reasonable person would suggest that there was clear and 

convincing evldence of DOWNING'S involvement in the alleged 

collateral crimes acts. If one merely reviews the prosecutor's 

closing argument, there can be no question that the evidence was 

admitted solely to attempt to portray DOWNING as a "drug dealer" 

and propensity to commit drug crimes (R-1382-1438). The Court 

even permitted the prosecutor, over objection, to repeatedly 

argue that lf Munroe is guilty DOWNING must be guilty (R-1387- 

1389). The Court even stated in the presence of the jury that 

that was a fair comment of the prosecutor. The prosecutor 

repeatedly referred to irrelevant evidence such as the fact that 

DOWNING'S wallet indicated he had been to Lake Tahoe and to 

Ceaser's Palace and Miami. Repeated references were made to the 

fact that the Defendants were nothing but drug dealers. In the 

prosecutor's own words he wanted to paint DOWNING has a "fast 

mover" (R-1590, R-1385-1407). The collateral crimes evidence 

should have been presumptively ~nadmissible. Malcomb v. State, 

415 So.2d 891 (Fla. 3rd DCA 1982). 



The e v i d e n c e  was a d m i t t e d  a l l e g e d l y  on t h e  i s s u e  o f  

i n t e n t ,  knowledge and  m o t i v e .  However, Munroe a d m i t t e d  i n t e n t ,  

knowledge ,  and  m o t i v e  i n  o p e n i n g  s t a t e m e n t  and  when t h e  i s s u e  

came up b e f o r e  t h e  t r i a l  C o u r t ,  Munroe ' s  c o u n s e l  o f f e r e d  t o  

s t i p u l a t e  t o  i n t e n t ,  m o t i v e  and  knowledge .  However, t h e  t r i a l  

C o u r t  s t i l l  p e r m i t t e d  t h e  e v i d e n c e  t o  b e  i n t r o d u c e d  a n d  t o  become 

a  f e a t u r e  o f  t h e  t r i a l .  

To summarize  t h e  S t a t e ' s  n o t i c e ,  s e r v e d  a f t e r  a l l  o f  t h e  

d i s c o v e r y  was c o m p l e t e ,  was i n c o m p l e t e  a n d  i n s u f f i c i e n t  a s  a 

m a t t e r  o f  law ( R - 4 1 ) .  T h e r e  w a s  i n s u f f i c i e n t  e v i d e n c e  t o  c o n n e c t  

DOWNING t o  t h e  s imi lar  f a c t  e v i d e n c e  by c lear  a n d  c o n v i n c i n g  

p r o o f .  S t a t e  v .  N o r r i s ,  s u p r a ;  Chapman v .  S t a t e ,  417 So .2d  1028 

( F l a .  3d DCA 1 9 8 2 ) .  The e v i d e n c e  was u t i l i z e d  t o  show bad  

c h a r a c t e r  and  p r o p e n s i t y  a n d  became a f e a t u r e  o f  t h e  t r i a l  ( R -  

1384 -1438) .  T h e r e f o r e ,  t h i s  C o u r t  s h o u l d  r e v e r s e  and  remand f o r  

a new t r i a l  w i t h  d i r e c t i o n s  t h a t  t h e  a l l e g e d  s imi lar  f a c t  

e v i d e n c e  1s i n a d m i s s i b l e  a s  t o  DOWNING. 
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T h e r e  s h o u l d  b e  no q u e s t i o n  b u t  t h e  p r i m a r y  r e a s o n  t h e  

t r i a l  C o u r t  d e p a r t e d  f rom t h e  g u i d e l i n e s  was t h e  amount o f  d r u g s  

i n v o l v e d  i n  t h i s  c a s e .  T h i s  C o u r t  t h o u g h  h a s  now h e l d  t h a t  i s  

i m p r o p e r .  A t w a t e r s  v .  -- S t a t e ,  13  F.L.W. 53 ( F l a .  1 9 8 8 ) .  

The S t a t e  now a r g u e s  t h a t  t h e  " p r o f e s s i o n a l  manner" 

t h r o u g h  t h e  u s e  o f  a n  a l i a s  i s  a  s u f f i c i e n t  r e a s o n  f o r  a  t e n  y e a r  

d e p a r t u r e .  The a u t h o r i t i e s  have  b e e n  u n i f o r m  t h a t  u s e  o f  a n  

a l i a s  i s  n o t  s u f f i c i e n t  a s  a  b a s i s  f o r  d e p a r t u r e .  P a s t o r  v .  

S t a t e ,  11 F.L.W. 2133 ( F l a .  4 t h  DCA 1 9 8 6 ) ;  Higgs  -- v .  S t a t e ,  

455 So.2d 451 ( F l a .  5 t h  DCA 1 9 8 4 ) ;  M i l l i n g e r  v .  S t a t e ,  13 F.L.W. 

118 ( F l a .  2nd DCA 1 9 8 8 ) .  

I t  i s  s u b m i t t e d  t h a t  t h e r e  were no v a l i d  r e a s o n s  f o r  

d e p a r t u r e .  The C o u r t s  h a v e  h e l d  t h a t  u s e  o f  a n  a l i a s  i s  n o t  a  

s u f f i c i e n t  b a s i s .  I t  d o e s n ' t  m a t t e r  i f  you c a l l  u s e  of  a n  a l i a s  

" p r o f e s s i o n a l  manner" t h e y ' r e  s t i l l  t h e  same t h i n g .  

The s t a t e  d i r e c t s  t h e  C o u r t ' s  a t t e n t i o n  t o  t h e  t r i a l  

C o u r t ' s  s t a t e m e n t  i n  h i s  r e a s o n s  f o r  d e p a r t u r e  t h a t  h e  would have  

d e p a r t e d  r e g a r d l e s s  of  how many r e a s o n s  migh t  p a s s  m u s t e r  a s  

b e i n g  c l e a r  and  c o n v i n c i n g .  The S t a t e  h a s  f a i l e d  t o  n o t e  t h i s  

C o u r t ' s  d e c i s i o n  i n  G r i f f i s  v .  S t a t e ,  509 So.2d 1104 ,  1105 ( F l a .  

1 9 8 7 ) ,  where  t h i s  C o u r t  h e l d  t h a t  s u c h  a  s t a t e m e n t  by t h e  t r i a l  

C o u r t  i s  n o t  enough t o  s a t i s f y  t h e  S t a t e ' s  bu rden .  S e e  a l s o :  

Hester v .  S t a t e ,  13 F.L.W. 155 ( F l a .  1 9 8 8 ) .  



Appellant was charged, tried and convicted and his case 

was on appeal when the law was clearly established that he had a 

right to have an appellate Court review the extent of departures 

from a guideline sentence. The law was changed, Chapter 87-110, 

effective July 1, 1987 as pointed out in the State's Brief (SB- 

40). However, those changes cannot be applied retroactively. 

Miller v. Florida, U. S. -- , 107 S.CT. 2446, 96 L. ed. 

2d 351 (1987); Young v. State, 13 F.L.W. 325, 326 (Fla. 5th DCA 

1988). 

There were no valid reasons for departure other than the 

minimum mandatory 15 years. The departure was unauthorized, the 

extent of departure was excessive and contrary to the letter and 

the spirit of the sentencing guidelines and this Court should 

reverse and remand with directions to sentence DOWNING to the 15 

year minimum mandatory term and nothing more. 



CONCLUSION 

Pursuant to the authorities, principals and reasoning, 

Petitioner requests the Court to reverse the conviction based on 

insufficiency of the evidence and remand with instructions to 

discharge Petitioner. Tn the alternative, Petitioner requests 

the Court to reverse and remand for a new trial. Likewise, at a 

minimum, Petitioner requests the Court to reverse the departure 

sentence and remand to the trial Court for resentencing with 

directions to the trial Court that the only appropriate sentence 

is the 15 year minimum mandatory. 

Respectfully submitted, 

tt rney for Petitioner kt N. Olive Avenue 
Suite 130 
West Palm Beach, FL 33401 
Telephone: (305) 832-5354 
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