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STATEMENT OF THE CASE AND FACTS 

This case comes t o  the Supreme Court upon a quest on 

c e r t i f i e d  by the  F i r s t  D i s t r i c t  Court o f  Appeal as being one o f  

g rea t  pub l i c  importance, F la .  R. App. P. 9.030 ( 2 ) ( a ) ( v ) .  The 

under ly ing cause i s  a Workers’ Compensation Claim f o r  permanent 

t o t a l  d i s a b i l i t y  benef i t s .  

The issue before the  Deputy was whether the  C i t y  o f  

Miami was l e g a l l y  e n t i t l e d  t o  take a c r e d i t  o r  o f f s e t  f o r  

workers’ compensation bene f i t s  from the  c la imant ’s  pension 

bene f i t s  (R.642). The C i t y  argued t h a t  i t  was granted au tho r i t y  

t o  take an o f f s e t  by v i r t u e  o f  Section 40-207 ( J ) ,  C i t y  o f  Miami 

Code (1972)(R.428, A . l )  and by the p r e v a i l i n g  bene f i t s  clause o f  

the c o l l e c t i v e  bargaining agreement f o r  the  per iod  October 1, 

1983 through September 30, 1985, between the  C i t y  and the 

Fraternal  Order o f  Pol ice,  Lodge No.20 (R.614, A.2). 

The claimant contended t h a t  the o f f s e t  was forbidden by 

Section 440.21 (1 )  and (2 )  F l o r i d a  Statutes (1979)(A.3). The 

Deputy agreed w i t h  the  c la imant and ru led  t h a t  the  “...employer 

i s  no t  e n t i t l e d  t o  take a c r e d i t  o r  o f f s e t  f o r  pension bene f i t s  

received by the c la imant fo l l ow ing  a compensible accident unless 

the  sum t o t a l  o f  the  workmen’s compensation bene f i t s  and pension 

bene f i t s  exceed the c la imant ’s  average weekly wage.” (R.642- 

643). 

On appeal, the  F i r s t  DCA reversed on the  au tho r i t y  o f  

C i t y  o f  Miami v. Knight,  510 So.2d 1069 ( F l a . l s t  DCA 19871, 

0 rev.den. 12/7/87 (Fla.Supreme Cour t ) .  I n  l i g h t  o f  t h i s  cou r t ’ s  
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pronouncements i n  Jewel Tea Co. v. F lo r i da  I n d u s t r i a l  Commission, 

235 So.2d 289 (Fla.1970) and the  recur ren t  nature o f  the issue 

presented, the F i r s t  DCA c e r t i f i e d  the fo l l ow ing  question: 

DOES THE EMPLOYER’S REDUCTION OF 
CLAIMANT’S  PENSION BENEFITS, 
PURSUANT TO CONTRACTUAL PROVISION 
FOR OFFSET OF WORKER ’ S 
COMPENSATION, PERMIT THE DEPUTY’S 
APPLICATION OF SECTION 440.21, 
FLORIDA STATUTES, TO AWARD 
COMPENSATION BENEFITS TO CLAIMANT 
”AT H I S  COMBINED MAXIMUM MONTHLY 
WAGE“? 

T ~ , , e  Deputy found the  fo l l ow ing  pertinen, f a c t s  ,o be 

t rue .  The claimant was a 13 year veteran o f  the  C i t y  of Miami 

Po l i ce  Department (R.642). I n  September 1983 he was adjudicated 

by the Deputy as having a 70% permanent p a r t i a l  d i s a b i l i t y  o f  the  

body as a whole (R.641). On November 10, 1983, he was granted a 

d i s a b i l i t y  pension by the  C i t y  i n  the  amount o f  $1,188 per month. 

Subsequently, the C i t y ’ s  Risk Management D iv i s ion  

admin i s t ra t i ve l y  accepted the  Claimant as permanently and t o t a l l y  

d isabled and a r b i t r a r i l y  l i s t e d  March 18, 1984 as the date PTD 

benef i t s  would commence (R.641). 

a 

When the  C i t y  began paying the  claimant h i s  workers’ 

compensation PTD b e n e f i t  o f  $541.80 i t  simultaneously reduced h i s  

pension bene f i t  by an equal amount, so t h a t  h i s  combined bene f i t s  

were as fo l lows:  

Pension Bene f i t  $ 646.20 

Workers Compensation Bene f i t  541.80 

Combined Bene f i t  $ 1188.00 



Per t i nen t  t o  Section 440.21 ( 1 )  F l o r i d a  Statutes 

( 1 9 7 9 ) ,  the Deputy a lso  found t h a t  the  c la imant had cont r ibu ted  

i n  excess of $16,000 t o  h i s  pension fund and i n i t i a l l y ,  t h a t  sum 

was used t o  pay the  c la imant h i s  pension bene f i t s  (R.642). Based 

on these fac ts ,  the  Deputy ru led  t h a t  the  C i t y ’ s  ac t i on  was 

tantamount t o  having the claimant pay f o r  h i s  own workers’ 

compensation bene f i t s  (R.642). I n  accordance w i t h  t h i s  cou r t ’ s  

r u l i n g s  i n  Jewel Tea Company v. F l o r i d a  I n d u s t r i a l  Commission, 

235 So.2d 289 (Fla.1970); Brown v. S.S. Kresse ComDanY. I nc., 305 

So.2d 191 (Fla.1974) and Domutz v. Southern B e l l  TeleDhone & 

TelesraDh Company, 339 So.2d a t  636 (Fla.1976) as we l l  as the 

F i r s t  DCA’s ho ld ing  i n  Department o f  Highway Safety & Motor 

Vehicles, D iv i s ion  o f  Risk Management v.  McBride, 420 So.2d 897 

( F l a . l s t  DCA 1982) the  Deputy found t h a t  the  c la imant i s  e n t i t l e d  

t o  combined pension and workers’ compensation bene f i t s  equal t o  

h i s  average monthly wage o f  $1,499.84 (R.643). The Deputy, 

therefore,  ordered the  C i t y  t o  pay an add i t i ona l  $311.84 per 

month, commencing November 10, 1983 and cont inu ing so long as the  

c la imant remains permanently and t o t a l l y  d isabled (R.643). 

The case re1 i ed  upon by the F i r s t  DCA f o r  reversa l ,  

C i t y  o f  Miami v. Knight,  supra, was based upon f a c t s  

i nd i s t i ngu ishab le  from the f a c t s  i n  t h i s  case. Knight 

d is t ingu ished the  Supreme Court cases decided above and held,  on 

the  au tho r i t y  o f  Ho f f k ins  v. C i t y  o f  M i a m i ,  339 So.2d 1145 

(F la.3rd DCA 1976) cert.den. 348 So.2d 948 (Fla.1977), t h a t  the  

0 C i t y ’ s  ordinance as incorporated i n  the  c o l l e c t i v e  bargaining 
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agreement authorized the pension offset and therefore, Section 

440. 21 (2) Florida Statutes (1979) was not violated. The 

opinion did not discuss subsection ( 1 )  of Section 440.21. 

The issue in this appeal i s  whether Knight was 

correctly decided. 

4 



SUMMARY OF THE ARGUMENT 

The C i t y ’ s  reduct ion o f  M r .  Barragan’s pension, 

e f f e c t i v e l y  e l iminated the  value o f  h i s  workers’ compensation 

bene f i t s .  This cou r t ’ s  decis ions i n  Jewel Tea ComDanv v. F lo r i da  

I n d u s t r i a l  Commission, 235 So.2d 289 (Fla.1979); Brown v. S.S. 

Kresae Com~any , Inc. ,  305 So.2d 191 (Fla.1974) and Domutz v. 

Southern B e l l  TeleDhone & TelearaDh ComDanv, 339 So.2d 636 

(Fla.19761, i n t e r p r e t i n g  Sect ion 440.21 F l o r i d a  Statutes (1979) 

p r o h i b i t s  such an o f f s e t .  These cases cannot be d is t ingu ished on 

the  bas is  t h a t  M r .  Barragan agreed t o  the  o f f s e t ,  because Section 

440.21 bars such agreements. 

C i t y  Ordinance Section 40-207 ( J )  which author izes the  

o f f s e t  i s  n u l l  and vo id  because the  l e g i s l a t u r e  has preempted the 

f i e l d  o f  workers’ compensation and the  ordinance c o n f l i c t s  w i t h  

Section 440.21. Even i f  the l e g i s l a t u r e  had no t  preempted t h e  

f i e l d ,  general law i s  super ior  t o  municipal enactments and the 

ordinance would have t o  g ive  way t o  Section 440.21. 

0 

The c e r t i f i e d  quest ion should be answered i n  the 

a f f i r m a t i v e ,  the  dec is ion  i n  C i t y  o f  Miami v. Kn i a h t ,  supra, 

disapproved, the  dec is ion of the  F i r s t  DCA quashed and the cause 

remanded w i t h  i n s t r u c t i o n s  t o  r e i n s t a t e  the  Deputy’s order.  

5 



ARGUMENT 

I 

THE DEPUTY WAS AUTHORIZED BY 
SECTION 440.21 FLORIDA STATUTES 
(1979) AND THE DECISIONS OF T H I S  
COURT TO AWARD WORKERS’ 
COMPENSATION BENEFITS TO THE 
CLAIMANT I N  AN AMOUNT THAT WOULD 
PROVIDE H I M  WITH COMBINED 
COMPENSATION AND PENSION BENEFITS 
EQUAL TO H I S  AVERAGE MONTHLY WAGE. 

A .  THE PENSION OFFSET 
ADOPTED BY THE C I T Y  
EFFECTIVELY NULLIFIED THE 
CLAIMANT’S WORKERS ’ 
COMPENSATION BENEFITS. 

The Pet i t ioner /Cla imant  (he re ina f te r  Claimant) contends 

i n  t h i s  b r i e f  t h a t  the  case r e l i e d  upon by the  F i r s t  DCA f o r  

@ reversa l ,  C i t y  o f Miami v. Knight,  510 So.2d 1069 ( F l a . l s t  DCA 

19871, c o n f l i c t s  w i t h  several decis ions o f  t h i s  cou r t  as we l l  as 

other  decis ions o f  the  F i r s t  DCA. A proper ana lys is  o f  Knight 

requi res a f u l l  understanding o f  the  economic e f f e c t s  o f  the  

pension o f f s e t  adopted by the  C i t y  and the  Deputy’s attempt t o  

remedy t h a t  o f f s e t  i n  l i g h t  o f  t h i s  cou r t ’ s  decis ions.  A f u l l  

understanding o f  those decis ions i s  a l so  required. 

The Claimant w i l l  d iscuss the  economic f a c t s  i n  t h i s  

subsection. This  c o u r t ’ s  dec is ions i n t e r p r e t i n g  Sect ion 440.21 

F l o r i d a  Statutes (1979) and t h e i r  c o n f l i c t  w i t h  Knight  w i l l  be 

discussed i n  subsection B. F i n a l l y ,  i n  subsection C, i t  w i l l  be 

demonstrated t h a t  the  Municipal Home Rule Powers Act, Section 

166.011 e t  seq., F l o r i d a  Statutes (1973) does no t  empower the a 



C i t y  t o  author ize a pension o f f s e t  i n  contravent ion o f  Section 

440.21 F l o r i d a  Statutes (1979) and t h i s  cou r t ’ s  decis ions.  

We begin by examining the economic r e a l i t i e s  o f  t h i s  

case. Below are l i s t e d  the re levant  monthly s t a t i s t i c s  t h a t  are 

i nvol ved : 

Average Month Wage $ 1499.84 

Pens i on 1188.00 

Workers’ Compensation 
Bene f i t  541.80 

Instead o f  paying the  Claimant a pension o f  $1188 and a 

Workers’ Compensation Bene f i t  o f  $541.80 1 the  C i t y  obeyed the 

requirements of i t s  o f f s e t  ordinance, Section 40-207 ( J ) ,  C i t y  

o f  Miami Code (1972) and pa id  the  Claimant: 

Pension $ 646.20 

Compensation 

Tota l  

541.80 

$ 1188.00 

The p r a c t i c a l  e f f e c t  o f  the  o f f s e t  was t o  e l im ina te  the  

Workers’ Compensation as an economic bene f i t  t o  the  Claimant. So 

f a r  as M r .  Barragan’s pocketbook i s  concerned these payments are 

the  same as: 

‘We ignore f o r  a moment t h i s  cou r t ’ s  r u l i n g s  i n  Brown v. 
S.S. Kresse ComDany, Inc . ,  305 So.2d 191 (Fla.1975) and Domutz v. 
Southern B e l l  Telephone & TelenraDh Company, 339 So.2d 636 
(Fla.1976) t h a t  t o t a l  bene f i t s  from a l l  sources cannot exceed the 0 employer’s average weekly wage. The Deputy used monthly, ra the r  
than weekly f i g u r e s  i n  h i s  order and t h a t  p rac t i ce  w i l l  be 
continued here i n  order t o  avoid confusion. 
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Pension 

Compensation 

Tota l  

$ 1188.00 

$ 1188.00 

Fol lowing the d i c ta tes  o f  t h i s  cou r t ’ s  decis ions, the 

Deputy restored as much o f  the  Workers’ Compensation Bene f i t  as 

he could w i thout  the combined bene f i t s  exceeding the  Claimant’s 

average monthly wage. He d i d  t h i s  by o rder ing  the  C i t y  t o  pay 

M r .  Barragan an add i t i ona l  $311.84 per month (R.643). This i s  

the  equiva lent  o f :  

Pension $ 1188.00 

Compensation 

Tota l  

O r  

Pension 

Compensation 

Tota l  

311.84 

$ 1499.84 (Average 
Monthly Wage) 

$ 958.04 

541.80 

$ 1499.84 

B. SECTION 440.21 FLORIDA 
STATUTES (1979) AND THE 
DECISIONS OF T H I S  COURT 
PROHIBIT EMPLOYERS FROM 
APPLYING OFFSETS THAT 
NULLIFY WORKERS ’ 
COMPENSATION BENEFITS 
WHETHER OR NOT THE 
EMPLOYEE HAS 
CONTRACTUALLY AGREED TO 
THE OFFSET. 

Section 440.21 ( 1 )  F l o r i d a  Statutes (1979)(A.3) 

0 i nva l i da tes  any agreement by an employee t o  pay any p o r t i o n  o f  

the Workers’ Compensation Premium pa id  by h i s  employer t o  a 

8 



c a r r i e r  o r  t o  con t r i bu te  t o  a b e n e f i t  fund o r  department 

maintained by the  employer f o r  the  purpose o f  p rov id ing  

compensation benef i t s .  

I n  Jewel Tea ComDanv v.  F l o r i d a  I n d u s t r i a l  Commission, 

235 So.2d 289 (Fla.1970) the  employee cont r ibu ted  t o  a group 

insurance plan. When the employee was in ju red ,  the  employer 

deducted from the  bene f i t s  pa id  under the  p lan  the  amounts pa id  

the  employee i n  weekly workers’ compensation benef i t s .  

Th is  cou r t  he ld  t h a t  the  o f f s e t  taken against  the  group 

insurance bene f i t s  v i o l a t e d  the  predecessor o f  Section 440.21 

( 1 ) .  I n  response t o  the employer’s argument t h a t  it d i d  no t  f a i l  

t o  pay workers’ compensation bene f i t s  o r  requ i re  the  employee t o  

con t r i bu te  toward h i s  own compensation benef i t s ,  bu t  merely 

reduced the group insurance bene f i t s ,  t h i s  cou r t  said: 

“Regardless o f  whether you say the  
workmen’s compensation bene f i t s  
reduced the  group insurance 
bene f i t s  o r  v i s a  versa, the  r e s u l t  
v i o l a t e s  the  Statute.  Claimant i s  
e n t i t l e d  t o  workmen’s compensation 
i n  add i t i on  t o  any bene f i t s  under 
an insurance p lan  t o  which he 
cont r ibu ted . ”  235 So.2d a t  291. 

The s i m i l a r i t i e s  between the f a c t s  i n  Jewel Tea Comm ny 

and t h i s  case are s t r i k i n g .  I n  Jewel TeQ the c la imant  

cont r ibu ted  t o  a group insurance package, M r .  Barragan 

cont r ibu ted  t o  h i s  pension fund. The employer i n  Jewel Tea, 

reduced the  c la imant ’s  insurance bene f i t s  by an amount equal t o  

h i s  compensation bene f i t s ,  t he  C i t y  o f  Miami reduced M r .  

Barragan’s pension bene f i t s  by an amount equal t o  h i s  

9 



compensation bene f i t s .  Both Jewel Tea and the  C i t y  v io la ted  

Sect ion 440.21 ( 1 ) .  

The next  pe r t i nen t  case considered by t h i s  cou r t  was 

Brown v. S.S. Kresqe ComDanv, Inc . ,  305 So.2d 191 (Fla.1975). I n  

Brown the employer argued t h a t  i t  was e n t i t l e d  t o  a c r e d i t  

against  workers’ compensation bene f i t s  f o r  s i c k  leave bene f i t s  

t h a t  i t  had prev ious ly  pa id  t o  the claimant. I t  attempted t o  

d i s t i ngu ish  Jewel Tea on the bas is  t h a t  Brown had no t  con t r ibu ted  

toward the  cos t  o f  the  group insurance p o l i c y  t h a t  provided the 

s i c k  leave bene f i t s .  

This cou r t  re jec ted  t h a t  argument and he ld  t h a t  t he  

o f f s e t  was forb idden by the  predecessor o f  Sect ion 440.21 ( 2 )  

F l o r i d a  Statutes (1979) ( A . 3 )  which p r o h i b i t s  any agreement by an 0 
employee t o  wave h i s  r i g h t  t o  compensation. The cou r t  went on t o  

hold,  however, t h a t  the  combined workers’ compensation and s i c k  

leave bene f i t s  could no t  exceed the  employee’s average weekly 

wage, 305 So.2d a t  194. The Brown case c l e a r l y  fo rb ids  the  

waiver o f  workers’ compensation bene f i t s  t h a t  occurred here, when 

Ordinance 40-207 ( J )  was i m p l i c i t l y  included i n  the  c o l l e c t i v e  

bargaining agreement t h a t  governed M r .  Barragan’s employment 

re la t i onsh ip  w i t h  the  C i t y .  A s  was demonstrated above, the  

economic e f f e c t  of the  o f f s e t  against  the  c la imant ’s  pension was 

t o  t o t a l l y  e l im ina te  h i s  workers’ compensation bene f i t .  

The next  re levant  case i s  Domutz v, Southern B e l l  

TeleDhone & TeleqraDh ComDanY, 389 So.2d 636 (Fla.19761, where 

the  cou r t  he ld  t h a t  the  employer could no t  s e t  o f f  against  
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workers compensation bene f i t s ,  pension bene f i t s  t o  which the  

employee had no t  cont r ibuted.  Brown was c i t e d  as au tho r i t y  f o r  

the  holding. 

Two cases from the F i r s t  DCA are worth no t i ng  before we 

go on t o  discuss C i t y  o f  Miami v. Knight, supra. In geDa rtmen t 

o f  Hiqhway Safety & Motor Vehicles, D iv i s ion  o f  Risk Manaseme n t  

v. McBride, 420 So.2d 897  ( F l a . l s t  DCA 1 9 8 2 )  the  cou r t  upheld a 

Deputy’s order denying an o f f s e t  against  compensation f o r  pension 

bene f i t s  which the  c la imant was receiv ing.  

The employee i n  Chancev v. F l o r i d a  Pub l ic  U t i l i t i e e ,  

426 So.2d 1140 ( F l a . l s t  DCA 1983) received 100% o f  h i s  sa la ry  

fo l l ow ing  an i n d u s t r i a l  accident.  Two-thirds was paid i n  the  

form o f  workers’ compensation bene f i t s  and one- th i rd  was paid by 

the  employer pursuant t o  Chantey's employment contract .  The 

employer reduced Chantey's accumulated s i c k  leave t ime a t  a r a t e  

o f  8 hours per day f o r  each day he was out  o f  work, ra ther  than 

i n  p ropor t ion  t o  the  add i t i ona l  one- th i rd  o f  h i s  wages t h a t  were 

being pa id  by the  employer. A propor t ionate reduct ion would have 

resu l ted  i n  a two and two- th i rds hour per day reduct ion instead 

o f  an 8 hour per day reduct ion.  

0 

The DCA he ld  on the  au tho r i t y  o f  Brown, supra, t h a t  

on ly  a p ropor t ionate  reduct ion i n  s i c k  leave bene f i t s  was 

permissable. The propor t ion  a t t r i b u t a b l e  t o  the  compensation 

bene f i t s  could no t  be used t o  reduce the accumulated s i c k  leave 

benef i t s .  a 
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The two F i r s t  DCA cases j u s t  c i t e d  f a i t h f u l l y  apply the 

p r inc ip les  l a i d  down by t h i s  cour t  i n  the Jewel Tea l i n e  o f  

cases. Why then d i d  the DCA come t o  an opposite conclusion i n  

C i t y  o f  Miami v.  Knight, 510 So.2d 1069 ( F l a . l s t  DCA 1987)? 

It dist inguished Jewel Tea, Brown and Pomutz on the 

ground t h a t  those cases represent "... only the proposi t ion t h a t  

workers' compensation benef i t s  cannot be reduced by any benef i t  

t o  which the claimant i s  cont ractual ly  e n t i t l e d  independently o f  

workers' compensation." 510 So.2d a t  1073. On the other hand, 

the cour t  held t h a t  Knight 's ent i t lement  t o  a spec i f i c  pension 

amount " . . .  was no t  cont ractual ly  independent o f  h i s  ent i t lement 

t o  workers' compensation benef i ts ,  but  ra ther  was e x p l i c i t l y  

dependent thereon." 510 So.2d a t  1073. 

According t o  the cour t ,  the reason why Knight 's 

pension ent i t lement was dependent on h i s  compensation benef i ts  

was t h a t  the of fset  prov is ion contained i n  Section 40-207 ( J )  o f  

the C i t y  Code was p a r t  o f  Knight 's employment contract ,  510 

So.2d a t  1073. The d i s t i n c t i o n  r e l i e d  upon by the F i r s t  DCA i s  

wrong f o r  two reasons. 

F i r s t ,  the f a c t s  s ta ted i n  Jewel Tea, Brown and Domutz 

are i n s u f f i c i e n t  t o  permit the conclusion t h a t  there was no 

reciprocal  dependence between the compensation and non- 

compensation benef i t s  involved i n  those cases. I n  the absence o f  

facts  t o  the contrary, and there are none, i t  i s  l og i ca l  t o  

assume t h a t  the employers i n  those cases had some contractual 

basis f o r  claiming the s e t o f f s  t h a t  they attempted t o  enforce. 
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This  conclusion is l o g i c a l ,  but  i t  i s  no more based on f a c t  than 

the  d i s t i n c t i o n  conjured up by the  F i r s t  DCA. 

The second and more cogent reason f o r  r e j e c t i n g  t h a t  

d i s t i n c t i o n  is the  language o f  Section 440.21. Subsection one o f  

t h a t  s t a t u t e  s ta tes  emphat ical ly t h a t  there  s h a l l  be " (n )o  

agreement by an employee t o  pay any po r t i on  o f  premium paid by 

h i s  employer t o  a c a r r i e r  o r  t o  con t r i bu te  t o  a b e n e f i t  fund o r  

department maintained by such employer f o r  the purpose o f  

p rov id ing  cornpensation . . . . I '  

Subsection two i s  equa l ly  as emphatic. It s ta tes  t h a t  

" ( n ) o  agreement by an employee t o  waive h i s  r i g h t  t o  

compensation under t h i s  chapter s h a l l  be v a l i d . "  

No agreement, means no agreement. It i s ,  therefore,  

impossible t o  va l i da te  a forb idden s e t o f f  o r  c r e d i t  by asser t ing  

t h a t  the  s e t o f f  o r  c r e d i t  i s  author ized by an agreement t o  reduce 

pension bene f i t s  by the  amount o f  compensation benef i t s .  Jewel 

- Tea made c lea r  t h a t  i t  doesn't  matter which bene f i t  i s  reduced, 

the  compensation bene f i t  o r  the  non-compensation bene f i t ,  t he  

e f f e c t  i s  the same and Sect ion 440.21 fo rb ids  the  reduction. 

A t  t h i s  p o i n t  the law i s  c lea r .  Se to f f s  or  c r e d i t s  

t h a t  have the e f f e c t  o f  reducing workers' compensation bene f i t s  

are i l l e g a l .  The only  quest ion t h a t  remains i s  whether the  C i t y  

may do, what p r i v a t e  employers may not .  That quest ion w i l l  be 

answered i n  the  negat ive i n  Subpoint C. 
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C. THE MUNICIPAL HOME RULE 
POWERS ACT, SECTION 
166.011 ET. SEQ. FLORIDA 
STATUTES (1973) DOES NOT 
PERMIT MUNICIPALITIES TO 
ADOPT ORDINANCES 
NULL IFYING SECTION 440.21 
(1 )  AND (2 )  FLORIDA 
STATUTES (1979). 

A f t e r  d i s t i ngu ish ing  the  Jewel Tea ComDanv l i n e  o f  

cases, the Knight cou r t  went on t o  ho ld  t h a t  Kn igh t ’s  agreement 

t o  accept pension bene f i t s  reduced by any workers’ compensation 

bene f i t s  t o  which he might simultaneously be e n t i t l e d  was no t  i n  

v i o l a t i o n  o f  Sect ion 440.21 ( 2 ) ,  c i t i n g  as au tho r i t y ,  Hof fk ins v. 

C i t y  of Miami, 339 So.2d 1145 (F la.3rd DCA 1976). 

Hof fk ins was a dec laratory  Judgment ac t i on  i n  which the 

p l a i n t i f f  sought t o  have the o f f s e t  ordinance declared invalid.;! 

The Th i rd  DCA upheld the  t r i a l  cou r t ’ s  r u l i n g  t h a t  the  ordinance 

expressed the  same i n t e n t  as former Statute,  Sect ion 440.09 ( 4 )  

F l o r i d a  Statutes (1953)(A.4). That S ta tu te  had been i n  e f f e c t  i n  

var ious forms from the  e a r l y  days o f  t he  Workers’ Compensation 

Law,3 and had author ized o f f s e t s  from municipal pension bene f i t s  

such as the  ones invo lved here and i n  Knight. However, the  l a s t  

incarna t ion  o f  t h a t  s t a t u t e  was repealed, e f f e c t i v e  Ju ly  1, 1973, 

Ch.73-127, Sect ion 2, Laws o f  F la .  

0 

The Ho f f k ins  t r i a l  cou r t  reasoned t h a t  no new 

l e g i s l a t i o n  had p roh ib i t ed  the o f f s e t  and s ince the s ta tu te  had 

*The ordinance i n  Ho f f k ins  was C i t y  of Miami Ordinance, 
Sect ion 41-406 (15).  I t  was i d e n t i c a l  t o  ordinance Section 40- 0 207 ( J ) .  

3Section 5966 ( 9 ) ( d )  Compiled General Laws o f  F l o r i d a  1940. 
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been v a l i d ,  then a c i t y  ordinance prov id ing  f o r  the same 

deduction was a l so  v a l i d ,  Hof fk ins ,  339 So.2d a t  1146, n.2. The 

DCA accepted t h a t  reasoning and buttressed i t  by c i t i n g  the  

Municipal Home Rule Powers Act, Sect ion 166.011 e t .  seq. F l o r i d a  

Statutes (1973) as au tho r i t y  f o r  the ordinances’ enactment. 

Ho f f k ins  was i n c o r r e c t l y  decided. I t  i s  c lea r  t h a t  

p r i o r  t o  the enactment o f  the Municipal Home Rule Powers Act, the 

C i t y  would no t  have had the  au tho r i t y  t o  enact such an ordinance 

wi thout  enabl ing l e g i s l a t i o n ,  C i t y  o f  Miami Beach v, FleetwooQ 

Hote l .  I nc . ,  261 So.2d 801 (Fla.1972). From the 1930’s u n t i l  

Ju l y  1, 1973, Sect ion 440.09 (4 )  had provided t h a t  au tho r i t y .  

When a s t a t u t e  i s  repealed wi thout  a savings clause o r  

a general s t a t u t e  l i m i t i n g  the  e f f e c t  o f  the repeal, the s ta tu te  

i s  considered as i f  i t  never ex is ted,  49 Fla.Jur.2d, Statutes,  

Sect ion 209. When such a repeal takes place the  r i g h t  o r  remedy 

created by the  s t a t u t e  f a l l s  w i t h  it, Yaffee v. I n te rna t i ona l  

ComPanv, 80 So.2d 910 (Fla.1955). 

Unless the  Municipal Home Rule Powers Act preserved the  

C i t y ’ s  power t o  enact the  o f f s e t  ordinance, t h a t  law d ied  w i t h  

the  repeal o f  i t s  enabl ing l e g i s l a t i o n .  It w i l l  be demonstrated 

below t h a t  Sect ion 166.011 e t .  seq. d i d  no t  save the  ordinance. 

1. THE FIELD OF WORKERS’ 
COMPENSATION HAS BEEN 
PREEMPTED BY THE 
LEGISLATURE. 

Under t r a d i t i o n a l  preemption doc t r i ne  a subject  i s  

0 preempted by the  l e g i s l a t u r e  i f  i t s  scheme o f  regu la t i on  i s  

pervasive and if f u r t h e r  regu la t i on  o f  the  sub jec t  by a 
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subordinate l e g i s l a t i v e  body would present a danger o f  c o n f l i c t  

w i t h  the regu la to ry  scheme, Tribune ComDanv v. Cannella, 458 

So.2d 1075, 1077 (Fla.1984). There can be no quest ion t h a t  from 

the  very beginning, the  l e g i s l a t u r e ' s  regu la t i on  o f  workers' 

compensation has been a l l  pervasive and t h a t  under t r a d i t i o n a l  

preemption doc t r i ne  i t  has occupied the  f i e l d .  

However, Sect ion 166.021 ( 3 ) ( c )  F l o r i d a  Statutes (1973) 

establ ishes a more r e s t r i c t i v e  app l i ca t i on  o f  the  preemption 

doc t r i ne  and permits mun ic ipa l i t i es  t o  l e g i s l a t e  unless the  

sub jec t  i s  " ... expressly preempted t o  s t a t e  o r  county government 

by the c o n s t i t u t i o n  o r  by general law.... " Th is  d e f i n i t i o n  does 

no t  requ i re  the  l e g i s l a t u r e  t o  use the  magic words " th i s  subject  

i s  preempted" i n  order f o r  i t  t o  exc lus i ve l y  occupy a subject  

matter area. A l l  t h a t  i s  necessary i s  t h a t  the  l e g i s l a t i v e  

i n t e n t  appear c l e a r l y ,  openly and obviously.  See, Tribune 

ComDanv v. Cannella, supra, where a l e g i s l a t i v e  announcement of 

pub l i c  p o l i c y  was he ld  s u f f i c i e n t  t o  preempt l oca l  regu la t i on  

regarding delay i n  the  release o f  pub l i c  records. 

Likewise, the workers' compensation s ta tu te  c l e a r l y  

occupies t h a t  f i e l d .  Sect ion 440.03 F l o r i d a  Statutes (1979) 

which has been i n  the  law from i t s  beginning, s ta tes  tha t :  

"Every employer and employee as 
def ined i n  s.440.02 s h a l l  be bound 
by the  prov is ions  o f  t h i s  chapter." 

Sect ion 440.02 (12) F l o r i d a  Statutes (1979) includes 

w i t h i n  the  d e f i n i t i o n  o f  "employer" a l l  p o l i t i c a l  subdiv is ions o f  

the s ta te .  Sect ion 440.10 requi res every employer coming w i t h i n  
a 
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the  prov is ions  of the s t a t u t e  t o  provide the compensation s e t  ou t  

i n  the law and Sect ion 440.11 (1 )  makes the s t a t u t e  the  exc lus ive 

remedy against  the employer, as t o  both the employee and t h i r d -  

pa r t y  to r t f easo rs .  F i n a l l y ,  Sect ion 440.55 waives sovereign 

the  immunity and permi ts  s u i t s  t o  enforce the  s t a t u t e  against  

s t a t e  and any o f  i t s  subdiv is ions i n  the  same manner as prov 

i n  the s t a t u t e  w i t h  respect t o  other  employers. 

ded 

These prov is ions,  on t h e i r  face and wi thout  

i n te rp re ta t i on ,  es tab l i sh  t h a t  mun ic ipa l i t i es  are t o  be t rea ted  

under the  Workers’ Compensation Law no d i f f e r e n t l y  then any other  

employer and t h a t  they have no power t o  enact ordinances t h a t  

dev iate from the  s ta tu te .  

I t  fo l lows,  t h a t  because o f  the  l eg i s la tu res  preemption 

o f  the  f i e l d  o f  workers’ compensation, the  C i t y  could der ive  

power t o  enact i t s  ordinance on ly  through a s p e c i f i c  waiver, 

granted by the l e g i s l a t u r e .  I t  had such a waiver u n t i l  1973. 

When t h a t  au tho r i t y  was withdrawn through repeal ,  the  ordinance 

became n u l l  and void,  Yaffee v. I n te rna t i ona l  Comoanv, 80 So.2d 

910, 911-912 (Fla.1955). Consequently, Sect ion 440.21, as 

i n te rp re ted  by t h i s  cour t ,  p r o h i b i t s  the C i t y  from tak ing  pension 

o f f se ts ,  j u s t  as i t  bars p r i v a t e  employers from doing so. 

2.  THE C I T Y ’ S  OFFSET 
ORDINANCE CONFLICTS 
WITH SECTION 440.21 
FLORIDA STATUTES ( 1 9 7 9 ) .  

A C i t y  may no t  enact an ordinance t h a t  c o n f l i c t s  w i t h  

general law even i f  the  subject  matter has no t  been preempted and 

the C i t y  i s  author ized t o  l e g i s l a t e  i n  the f i e l d ,  Board of COU n t y  

17 
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Commissioners o f  Dade County v. Wilson, 386 So.2d 566, 560 

(Fla.1980). See, C i t y  o f  Miami v .  Frankel, 363 So.2d 555, 558 

(Fla.1978), au tho r i t y  granted by general law can be r e s t r i c t e d  by 

general law. 

Municipal ordinances are i n f e r i o r  t o  s t a t e  law and must 

f a i l  when c o n f l i c t  a r ises ,  R inz le r  v. C arson, 262 So.2d 661 

(Fla.1972); C i t y  o f  Miami Beach v. Rocio CorD., 404 So.2d 1066, 

1069 (F la.3rd DCA 1981). An ordinance cannot c o n f l i c t  wi th any 

c o n t r o l l i n g  p rov i s ion  o f  a s t a t e  s ta tu te .  I f  doubt e x i s t s  

regarding the scope o f  the  s t a t e  s ta tu te ,  the doubt must be 

resolved against  the  ordinance and i n  favor  o f  the  s ta tu te .  *‘A 

mun ic ipa l i t y  cannot f o r b i d  what the  l e g i s l a t u r e  has expressly 

l icensed, author ized o r  required, nor may i t  author ize what the  @ 
l e g i s l a t u r e  has expressly forb idden” ,  R i n z l e r  v.Carson, supra, 

262 So.2d a t  668; Tribune ComDanv v. Cannella, supra, 458 So.2d 

a t  1077. 

The l e g i s l a t u r e  has expressly forbidden agreements t h a t  

have the e f f e c t  o f  reducing o r  e l im ina t i ng  workers’ compensation 

benef i ts ,  Sect ion 440.21 F l o r i d a  Statutes (1979); Jewel Tea 

ComDany v. F l o r i d a  I n d u s t r i a l  Commission, 235 So.2d 289 

(Fla.1970). The C i t y ’ s  o f f s e t  ordinance c o n f l i c t s  w i t h  t he  

general law and there fore  must f a i l .  I t  fo l l ows  t h a t  the 

reduct ion i n  M r .  Barragan’s pension was improper and the Deputy 

c o r r e c t l y  ordered t h a t  the deduction be restored t o  the  ex ten t  

t h a t  the  combined t o t a l  o f  pension and compensation bene f i t s  do 

no t  exceed the  claimant’s, average monthly wage. e 
18 



1. 

CONCLUSION 

This cou r t  should declare t h a t  the  o f f s e t  ordinance i s  

preempted and i n  c o n f l i c t  w i t h  s t a t e  law. The c e r t i f i e d  question 

should be answered i n  the  a f f i rma t i ve ,  the  dec is ion o f  t he  

D i s t r i c t  Court should be quashed, C i t y  o f Miami v. Kninht,  510 

So.2d 1069 ( F l a . l s t  DCA 1987), rev.den.12/7/87 (F la . )  should be 

disapproved w i th  regard t o  the pension o f f s e t  issue and the  cause 

remanded w i t h  d i rec t i ons  t o  re ins ta te  the  Deputy’s order.  
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