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ARGUMENT 

I 

THE DEPUTY WAS AUTHORIZED BY 
SECTION 440.21 FLORIDA STATUTES 
(1979) AND THE DECIS IONS OF T H I S  
COURT TO AWARD WORKERS ’ 
COMPENSATION BENEFITS TO THE 
CLAIMANT I N  AN AMOUNT THAT WOULD 
PROVIDE H I M  WITH COMBINED 
COMPENSATION AND PENSION BENEFITS 
EQUAL TO H I S  AVERAGE MONTHLY WAGE. 

The cornerstone o f  t he  C i t y ’ s  argument i s  i t s  

con ten t ion  t h a t  t h e  reduc t ion  i n  Barragan’s pension was n o t  an 

o f f s e t  and t h a t  h i s  workers’ compensation b e n e f i t  i s  merely 

u t i l i z e d  f o r  t h e  purpose of c a l c u l a t i n g  h i s  pension (Appel lee ’s  

B r i e f ,  p.11 n.2 and many o ther  p laces) .  Based on t h i s  

assumption, t h e  C i t y  asks the  c o u r t  t o  conclude t h a t  t h e  Deputy 

d i d  n o t  have j u r i s d i c t i o n  over the  o f f s e t  issue and t h a t  t h e  C i t y  

acted p roper l y  when it reduced Barragan’s pension by 46%. 

A .  THE DEPUTY HAD 
JURISDICTION TO DETERMINE 
THE VALIDITY OF THE 
OFFSET. 

The c o u r t  should have none o f  t h i s .  Even the  Kniqht  

cou r t ’  r e j e c t e d  t h e  j u r i s d i c t i o n a l  argument, p o i n t i n g  ou t  t h a t  

the  issue r u l e d  upon by t h e  Deputy i n  t h a t  case was Kn igh t ’ s  

en t i t l emen t  t o  a d d i t i o n a l  workers’ compensation b e n e f i t s  based on 

an a l l e g e d l y  improper o f f s e t ,  510 So.2d a t  1072-1073. Re ly ing  on 

Jewel Tea ComDanv, I n c .  v.  F l o r i d a  I n d u s t r i a l  Commission, 235 

’ C i t y  of Miami v.  Knight ,  510 So.2d 1069, 1072-1073 ( F l a . l s t  
DCA 1987). 
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So.2d 289, 291 (Fla.1970) the  F i r s t  DCA a f f i rmed  on t h e  quest ion 

o f  j u r i s d i c t i o n ,  b u t  went on t o  r u l e  t h a t  t he  o f f s e t  was l e g a l .  

The C i t y  has attempted t o  d i s t i n g u i s h  Jewel Tea Company 

on two grounds. F i r s t ,  t h a t  Barragan received h i s  f u l l  workers’ 

compensation b e n e f i t  f rom the  C i t y ’ s  D i v i s i o n  o f  Risk Management 

and the re fo re  t h e  Deputy’s order  would r e q u i r e  a payment i n  

excess o f  t he  compensation r a t e .  That argument i s  wrong because 

the  reduc t ion  i n  pension b e n e f i t s  had the  economic e f f e c t  o f  

t o t a l l y  n u l l i f y i n g  t h e  Cla imant ’s  workers’ compensation b e n e f i t .  

Th is  c o u r t  po in ted  o u t  i n  Jewel Tea ComDany t h a t  i t  does n o t  

mat ter  which s i d e  o f  t he  equat ion the  reduc t ion  i s  made, the  

pension s i d e  o r  t h e  compensation s ide ,  t he  reduc t ion  i s  i l l e g a l ,  

235 So.2d a t  291. 

I n  accordance w i t h  Jewel Tea the  Deputy recognized t h a t  

M r .  Barragn was n o t  r e c e i v i n g  any compensation a t  a l l ,  b u t  was 

r e c e i v i n g  pension payments from two d i f f e r e n t  sources, t he  

Pension T r u s t  and t h e  C i t y ’ s  General Fund by way of Risk 

Management. Consequently, t he  e f f e c t  o f  h i s  order  i s  t o  

au tho r i ze  compensation b e n e f i t s  o f  $311.84, an amount w e l l  w i t h i n  

the  a l lowab le  compensation b e n e f i t  o f  $541.80.2 

The f a c t  t h a t  as a r e s u l t  o f  i t s  at tempt t o  evade the  

compensation s t a t u t e ,  t he  C i t y  now f i n d s  i t s e l f  paying M r .  

Barragan a pension from two d i f f e r e n c t  sources, i s  n o t  a reason 

2As po in ted  o u t  i n  the  Appe l l an t ’ s  i n i t i a l  b r i e f ,  t h e  
compensation b e n e f i t  was capped a t  $311.84 i n  order  t o  prevent 
t he  combined pension and compensation b e n e f i t s  f rom exceeding M r .  
Barragan’s average weekly wage. 
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f o r  denying the  Deputy j u r i s d i c t i o n .  The C i t y  created the  

s i t u a t i o n  and can c o r r e c t  i t  by recouping from t h e  Pension T rus t  

t he  money i t  has p a i d  o u t  from the  General Fund. The Deputy 

cannot be d ives ted  o f  j u r i s d i c t i o n  over compensation mat ters  by 

any maneuver o f  the  C i t y  regard ing t h e  o rgan iza t i on  o f  i t s  

pension o b l i g a t i o n s .  

For t h i s  reason, t h e  C i t y ’ s  second bas is  f o r  

d i s t i n g u i s h i n g  Jewel Tea must be re jec ted .  The C i t y  argues t h a t  

t h e  Pension T r u s t  caused the  pension reduc t ion  and t h e  t r u s t  was 

n o t  a p a r t y  be fore  the  Deputy nor could i t  be brought be fore  him. 

Obviously,  t he  C i t y  cannot prevent  t h e  Deputy from determin ing 

t h a t  t he  pension reduc t ion  was an i l l e g a l  workers’ compensation 

o f f s e t  by the  a r t i f i c e  o f  s e t t i n g  up an independent e n t i t y  t o  

admin is ter  pensions. The a u t h o r i t y  t o  take  an o f f s e t  der ives  

from a C i t y  ordinance and, t h e r e f o r e  the  C i t y  i s  responsib le  f o r  

causing the  reduc t ion .  Once i t  i s  understood t h a t  t he  pension 

reduc t ion  i s ,  i n  r e a l i t y ,  a reduc t ion  i n  workers’ compensation 

b e n e f i t s ,  t he  mechanism by which the  reduc t ion  i s  accomplished 

becomes i r r e l e v a n t .  

Jewel Tea and Knight  as w e l l  as Chancey v.  F l o r i d a  

Pub l i c  U t i l i t i e s ,  426 So.2d 1140 ( F l a . l s t  DCA 1983) and General 

Telephone Co. of F l o r i d a  v.  W i l l cox ,  509 So.2d 1270 ( F l a . l s t  DCA 

1 9 8 7 )  recognize t h a t  t he  Deputy can determine the  l e g a l i t y  o f  an 

o f f s e t  w i thou t  regard t o  the  form adopted by the  employer t o  

e f f e c t u a t e  the  o f f s e t .  The proper payment o f  workers’ 
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compensation i s  the  duty  o f  t he  employer and the  Deputy has 

j u r i s d i c t i o n  t o  enforce t h a t  duty .  

B. THE DECIS IONS OF T H I S  
COURT CONFLICT WITH THE 
F IRST DCA’S DECISION I N  
KNIGHT. 

The C i t y  argues t h a t  t he re  i s  no c o n f l i c t  between 

Knight ,  supra and t h i s  c o u r t ’ s  dec is ions  i n  Jewel Tea ComDanv, 

supra; Brown v .  S . S .  Kresse Comoanv. I nc . ,  305 So.2d 191 

(Fla.1975) and Domutz v. Southern B e l l  TeleDhone & Telesraoh 

ComDany ,  339 So.2d 636 (Fla.1976) because t h i s  c o u r t  re fused t o  

accept c o n f l i c t  j u r i s d i c t i o n  i n  Knight .  The in fe rence sought t o  

be drawn from t h e  c o u r t ’ s  r e f u s a l  t o  review Knight  i s ,  o f  course, 

impermissible.  

The c o u r t  d i d  n o t  g i v e  a reason why i t  refused 

j u r i s d i c t i o n  i n  Knight .  Under the  c o n s t i t u t i o n ,  t he  c o u r t  may 

review cases where the re  i s  an express and d i r e c t  c o n f l i c t ,  

A r t i c l e  V ,  Sect ion 3 ( b ) ( 3 )  F l o r i d a  C o n s t i t u t i o n .  The c o u r t ’ s  

a u t h o r i t y  t o  review c o n f l i c t  cases i s  d i s c r e t i o n a r y ,  n o t  

mandatory, F l o r i d a  Greyhound Owners Associat ion v.  West F l a a l e r  

Associat ion L td . ,  347 So.2d 408 (Fla.1977) ’  England, J .  

concurr ing,  and t h e r e f o r e  no subs tan t ive  in fe rence can be drawn 

from a den ia l  o f  j u r i s d i c t i o n  w i thou t  op in ion .  

The o the r  reason g iven by t h e  C i t y  f o r  d i s t i n g u i s h i n g  

t h i s  c o u r t ’ s  cases i s  t he  one r e l i e d  upon by the  F i r s t  DCA i n  

Knight .  The Kn iah t  c o u r t  r u l e d  t h a t  t he  Claimant ’s i n  t h e  

Supreme Court  cases c i t e d  above had cont rac tua l  r i g h t s  t o  both 

f u l l  compensation b e n e f i t s  and f u l l  f r i n g e  b e n e f i t s .  The e r r o r s  
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i n  t h a t  content ion have been se t  ou t  i n  the Appel lant ’s  I n i t i a l  

B r i e f .  I t  i s  s u f f i c i e n t  t o  say here t h a t  the en t i t lement  t o  f u l l  

compensation bene f i t s  i s  guaranteed by the workers’ compensation 

law and t h a t  guarantee cannot be modif ied by p r i v a t e  contractual  

agreements, because such agreements are expressly p roh ib i ted ,  8 

440.21  ( 1 )  & ( 2 )  F l o r i d a  Statutes ( 1 9 7 9 ) .  

I f  the Jewel Tea ComDany l i n e  o f  cases had been 

intended by the Supreme Court t o  t u r n  on the lack o f  an agreement 

t o  l i m i t  bene f i t s ,  there would have been no need t o  mention the 

workers’ compensation s ta tu te .  They would have been decided on 

the bas is  o f  con t rac t  p r i nc ip les .  That i s  no t  how they were 

.- 

decided. The decis ions invo lve  i n te rp re ta t i ons  o f  the 

compensation law only  and have noth ing t o  do wi th  the existence 

o r  non-existence o f  agreements t o  permi t  o f f se ts .  

The argument t h a t  the o f f s e t  i s  permissable because the 

Barragan’s 

i t s e l f  up 

C i t y ’ s  au tho r i z ing  ordinance i s  incorporated i n  

employment agreement i s  an attempt by the C i t y  t o  pu l  

by i t s  own boot s t raps.  The workers’ compensat on s t a t u t e  

c l e a r l y  p r o h i b i t s  agreements t h a t  have the e f f e c t  o f  reducing 

compensation bene f i t s ,  8 440.21 ( 1 )  & ( 2 ) .  Consequently, the  

existence o f  such an agreement cannot make lega l  an o f f s e t  t h a t  

would be i l l e g a l  wi thout  the agreement. 

P r i va te  employers are c l e a r l y  barred from making such 

agreements. The only  way t h a t  the  C i t y ’ s  agreement can be upheld 

i s  i f  municipal employers stand on a d i f f e r e n t  f oo t i ng  than 
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p r i v a t e  employers. The C i t y ’ s  attempts 

d i s t i n c t i o n  are unpersuasive. 

C .  THE C I T Y ’ S  OFFSET 
ORDINANCE MUST F A 1  L 
BECAUSE THE F I E L D  OF 
WORKERS’ COMPENSATION HAS 
BEEN PREEMPTED BY THE 
LEGISLATURE AND BECAUSE 
THE ORDINANCE CONFLICTS 
WITH SECTION 440.21  
FLORIDA STATUTES ( 1 9 7 9 ) .  

1. THE LEGISLATURE 
HAS PREEMPTED 
THE FIELD.  

The C i t y ’ s  response t o  Barragan’s 

t o  j u s t i f y  such a 

asser t ion  t h a t  the 

l e g i s l a t u r e  has preempted the f i e l d  o f  workers’ compensation is 

two f o l d :  i t  denies the  preemption w i thout  p rov id ing  any ana lys is  

t o  support the denia l  and i t  argues t h a t  i t s  ordinance does no t  

regu la te  workers’ compensation. 

I n  h i s  i n i t i a l  b r i e f ,  Barragan pointed ou t  t h a t  the  

workers’ compensation s ta tu te  ,inds a l l  employers and employees 

sub jec t  t o  i t s  j u r i s d i c t i o n ,  Q 440.03  F lo r ida  Statutes ( 1 9 7 9 ) ,  

and t h a t  mun ic ipa l i t i es  are employers under the s ta tu te ,  § 440.02 

( 1 2 ) .  Barragan a l so  s ta ted  t h a t  8 440.10  requi res every employer 

coming w i t h i n  the  prov is ions  o f  the s t a t u t e  t o  provide the 

compensation se t  ou t  i n  the law, § 440.11  ( 1 )  makes the s ta tu te  

the exc lus ive  remedy against  the  employer and Q 440.55 waives 

sovereign immunity, thereby p u t t i n g  p r i v a t e  and pub l i c  employers 

on an equal f oo t i ng .  

The C i t y  has no t  suggested any reason why these 

prov is ions  do no t  r e f l e c t  an express occupation o f  the workers’ 
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“ 

compensation f i e l d  by t h e  l e g i s l a t u r e .  Instead,  i t  has attempted 

t o  e l i d e  the  issue by arguing t h a t  i t s  ordinance does n o t  

regu la te  workers’ compensation. The reasons f o r  r e j e c t i n g  t h a t  

argument have been s e t  o u t  e a r l i e r  and w i l l  n o t  be repeated here. 

The ordinance c l e a r l y  a f fec ts  workers’ compensation b e n e f i t s  and 

must f a l l  because the  l e g i s l a t u r e  has preempted t h a t  f i e l d .  

2. THE ORDINANCE 
CONFLICTS WITH 
SECTION 440 .2  1 
( 1 )  8l ( 2 )  
FLORIDA 
STATUTES 
( 1 9 7 9 ) .  

The C i t y  f i r s t  argues t h a t  § 440.21 ( 1 )  has n o t  been 

v i o l a t e d  because the re  i s  no evidence t h a t  M r .  Barragan ever 

con t r i bu ted  toward h i s  compensation coverage. That conten t ion  

can be seen t o  be i n c o r r e c t  when i t  i s  recognized t h a t  he 

con t r i bu ted  toward t h e  pension fund, which i n  t u r n  was reduced by 

compensation. Th is  scheme can be 

C i t y  appropr ia ted a p o r t i o n  o f  

t t o  the  pensions o f  o ther  former 

C i t y  employees, thereby f r e e i n g  C i t y  funds, which were then p a i d  

t o  Barragan i n  the  form o f  workers’ compensation. I n  e f f e c t ,  

t h i s  i s  equ iva len t  t o  a requirement t h a t  Barragan c o n t r i b u t e  

toward h i s  compensation payments. 

Whether o r  n o t  the  ordinance i s  deemed t o  v i o l a t e  Q 

440.21 (11, it c l e a r l y  v i o l a t e s  § 440.21  ( 2 )  which p r o h i b i t s  

agreements by an employee t o  waive h i s  r i g h t  t o  compensation. 

The C i t y  r e l i e s  on H o f f k i n s  v .  C i t y  o f  Miami, 339 So.2d 1145 

t he  amount o f  h i s  workers’ 

viewed as one i n  which the  

Barragan’s pension and app l i ed  

7 



(F la .3 rd  DCA 1 9 7 6 )  cert .den. 348 So.2d 948 (Fla.1977) t o  support  

i t s  p o s i t i o n  t h a t  the  ordinance does n o t  v i o l a t e  the  s t a t u t e .  

The C i t y  construes H o f f k i n s  t o  ho ld  t h a t  t h e  C i t y  can 

regu la te  the  pension deduct ion f i e l d  because p rev ious l y  the  

l e g i s l a t u r e  has regu la ted  t h a t  f i e l d  and the re  i s  no th ing  t o  

suggest t h a t  t he  l e g i s l a t u r e  has preempted the  f i e l d .  The C i t y  

miss ta tes  the  ho ld ing  i n  Ho f f k ins .  

The H o f f k i n s  c o u r t  never s t a t e d  t h a t  i t  was dea l i ng  

w i t h  pension deduct ions and n o t  workers’ compensation. The 

H o f f k i n s  c o u r t  always assumed t h a t  it was dea l i ng  w i t h  workers’ 

compensation, b u t  reasoned t h a t  i f  the  l e g i s l a t u r e  could 

au tho r i ze  the  o f f s e t  under former Q 440.09 ( 4 )  F l o r i d a  S ta tu tes  

(1953) t h e  C i t y  could au thor ize  i t  by ordinance under the  Home 

Rule Powers Act ,  Q 166.011 e t  seq., F l o r i d a  S ta tu tes  (1973). I f ,  

as the  C i t y  contends, t he  o f f s e t  i s  pu re l y  concerned w i t h  pension 

mat ters ,  then i t  f o l l o w s  t h a t  t he  s t a t u t o r y  a u t h o r i z a t i o n  f o r  t he  

o f f s e t  should have been placed i n  t h e  pension s t a t u t e  and n o t  i n  

§ 440.09 ( 4 )  o f  t he  Workers’ Compensation Sta tu te .  That was n o t  

done and the re fo re ,  t he  conclus ion i s  inescapable t h a t  Ho f f k ins  

i s  a workers’ compensation case. 

Barragan has expla ined i n  h i s  i n i t i a l  b r i e f  t h a t  

H o f f k i n s  was wrongly decided because the  l e g i s  a tu re  preempted 

the  workers’ compensation f i e l d  and because the  ordinance 

v i o l a t e s  Q 440.21. 

To counteract  t h i s  argument, t he  C i t y  contends t h a t  t he  

repeal of Q 440.09 ( 4 )  F l o r i d a  S ta tu tes  (1953)’ which author ized 
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t he  o f f s e t ,  and t h e  enactment o f  t he  Home Rule Powers Act i n  t h e  

same year, i n d i c a t e s  t h a t  t he  l e g i s l a t u r e  intended t o  g i v e  t h e  

C i t y  t h e  power t o  enact t he  o f f s e t .  

The C i t y ’ s  conc lus ion does n o t  f l o w  from the  f a c t  t h a t  

t he  repeal o f  8 440.09 ( 4 )  and the  enactment o f  t he  Home Rule 

Powers Act  both occurred i n  1973. The l e g i s l a t u r e  c e r t a i n l y  d i d  

n o t  express ly  s t a t e  such an i n t e n t  and t h e  more l o g i c a l  

assumption i s  t h a t  t h e  repeal o f  Q 440.09 ( 4 )  i n d i c a t e s  a d e s i r e  

t o  p u t  p u b l i c  and p r i v a t e  employees on the  same f o o t i n g .  Absent 

a c l e a r  expression o f  l e g i s l a t i v e  i n t e n t ,  i t  should n o t  be 

assumed t h a t  a f t e r  t he  repeal m u n i c i p a l i t i e s  re ta ined  t h e i r  

p r e f e r r e d  s ta tus .  Instead,  t h e  normal i n t e r p r e t a t i o n  o f  repealer  

s t a t u t e s  should be app l i ed  and it should be h e l d  t h a t  t he  C i t y ’ s  

power t o  enact an o f f s e t  d ied  w i t h  the  repeal o f  Q 440.09 (41, 

Yaffee v.  I n t e r n a t i o n a l  Company, 80 So.2d 910 (Fla.1955).  

Under t h e  Home Rule Powers Act ,  the  C i t y  stands i n  no 

b e t t e r  p o s i t i o n  then i t  d i d  under t h e  o l d  system, where a l l  o f  

i t s  powers were granted by the  l e g i s l a t u r e .  Then as now, the  

C i t y  i s  powerless t o  enact ordinances t h a t  c o n f l i c t  w i t h  

s t a t u t e s ,  C i t y  o f  Miami Beach v. Fleetwood Hote l ,  Inc . ,  261 So.2d 

801 (Fla.1972);  C i t y  o f  Venice v.  Valente, 429 So.2d 1241 (Fla.2d 

DCA 1983). 

Despi te the  C i t y ’ s  cont inued asser t ions  t h a t  i t s  

ordinance invo lves  the  pension f i e l d  and n o t  workers’ 

compensation, i t  i s  c l e a r  t h a t  t h e  pension o f f s e t  app l i ed  i n  t h i s  
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case reduces M r .  Barragan’s compensation b e n e f i t s  and the re fo re ,  

c o n f l i c t s  w i t h  the  workers’ compensation s t a t u t e .  

This  c o u r t  should so hold.  

CONCLUSION 

The c o u r t  should dec lare t h a t  t he  o f f s e t  ordinance i s  

preempted and i n  c o n f l i c t  w i t h  S ta te  law. The c e r t i f i e d  quest ion 

should be answered i n  t h e  a f f i r m a t i v e ,  t h e  dec i s ion  o f  t he  

D i s t r i c t  Court  should be quashed, C i t y  o f  Miami v. Knight ,  510 

So.2d 1069 ( F l a . l s t  DCA 19871, rev.den. 12/07/87 ( F l a . )  should be 

disapproved w i t h  regard t o  the  pension o f f s e t  issue and the  

cause remanded w i t h  d i r e c t i o n s  t o  r e i n s t a t e  t h e  Deputy’s order .  
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