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PRELIHINARY STATEHENT 

These proceedings are before this Court based on the 

conflict between the Second District Court of Appeal decision in 

Amica Mutual Insurance Company v. John S. Roe, et ux., 12 F.L.W. 

2772 (Fla. 2d DCA December 2, 1987) and the Third District Court 

of Appeal decision in Berger v. Fireman's Fund Insurance 

Company, 515 So.2d 997 (Fla. 3d DCA 1987). This court has 

accepted jurisdiction. 

Respondent, Amica Mutual Insurance Company, was the 

Appellant/Cross-Appellee in the court below, and will be 

referred to "Amica". Petitioner, John S. Roe, was the 

Appellee/Cross-Appellant in the court below, and will be referred 

to as "Roe" or as "Petitioner". Citations to the record on 

Appeal shall be designated using the symbol "R". Citations to 

the Appendix submitted by Petitioner will be made using the 

symbol "A". For the purpose of clarity and to avoid oversight, 

Respondent has submitted a Supplemental Appendix which is 

attached hereto. Citations to the Supplemental Appendix will be 

made using the symbol "SAW. 

The decision of the Second District Court of Appeal, is 

eminently correct in both reasoning and result and accurately 

sets forth the law on the issues sought to be reviewed. The 

contract provision in dispute provides that either party may make 

a written demand for arbitration to resolve any dispute 

concerning underinsured motorist benefits. It further provides 



t h a t  i f  a n  a r b i t r a t i o n  a w a r d  e x c e e d s  $10 ,000 .00  ( " t h e  minimum 

b o d i l y  i n j u r y  l i a b i l i t y  l i m i t s  o f  t h e  F l o r i d a  F i n a n c i a l  

R e s p o n s i b i l i t y  Law") ,  e i t h e r  p a r t y  w o u l d  b e  e n t i t l e d  t o  a j u r y  

t r i a l  i f  demand i s  made w i t h i n  s i x t y  ( 6 0 )  d a y s  o f  t h e  a w a r d .  

T h i s  c l a u s e  is n o t  - u n i l a t e r a l  o n  t h e  p a r t  o f  t h e  i n s u r e r .  

I t  i s  c l e a r  t h a t  n e i t h e r  p a r t y  i n t e n d e d  a r b i t r a t i o n  

p r o c e e d i n g s  p u r s u a n t  t o  t h i s  c l a u s e  t o  b e  g o v e r n e d  by t h e  F l o r i d a  

A r b i t r a t i o n  Code, S e c t i o n  682 ,  F l o r i d a  S t a t u t e s .  A s  s u c h ,  t h e  

p r o v i s i o n s  o f  t h e  A r b i t r a t i o n  Code c o n c e r n i n g  v a c a t i n g ,  m o d i f y i n g  

o r  c o r r e c t i n g  a n  a r b i t r a t i o n  award a re  n o t  a p p l i c a b l e .  A m i c a  

c o n t e n d s  t h a t  t h e  c o n t r a c t  p r o v i s i o n  i s  n o t  c o n t r a r y  t o  F l o r i d a  

l a w  and  p u b l i c  p o l i c y  a n d ,  t h e r e f o r e ,  is v a l i d  and  b i n d i n g  o n  t h e  

p a r t i e s .  



STATEHERIT OF THE CASE A#D FACTS 

Amica genera l ly  accepts  the  Statement of the  Case and Facts  

a s  s e t  f o r t h  i n  t h e  P e t i t i o n e r ' s  I n i t i a l  Br ief .  P e t i t i o n e r ,  

however, misconstrues the  language and e f f e c t  of the  a r b i t r a t i o n  

c lause  which is contained w i t h i n  the  pol icy  of insurance between 

P e t i t i o n e r  and Amica. That  p r o v i s i o n  does  n o t  a u t h o r i z e  t h e  

i n s u r e r  t o  u n i l a t e r a l l y  r e j e c t  anything. Rather, it provides 

t h a t  e i t h e r  pa r ty  may demand a r b i t r a t i o n  t o  resolve  under insured 

m o t o r i s t  d i s p u t e s .  I t  a l s o  p r o v i d e s  t h a t  e i t h e r  p a r t y  may 

demand the  r i g h t  t o  a  t r i a l  i f  t h e  amount of t h e  a r b i t r a t i o n  

award exceeds  t h e  m i n i m u m  l i m i t  f o r  b o d i l y  i n j u r y  l i a b i l i t y  

spec i f i ed  by the  Financial  R e s p o n s i b i l i t y  Law. T h e r e f o r e ,  by 

agreement of the p a r t i e s ,  the Flor ida  Arb i t r a t ion  Code does not 

@ apply t o  a r b i t r a t i o n  proceedings brought pursuant t o  the c o n t r a c t  

c lause.  

The a r b i t r a t i o n  c lause  provides t h a t  " e i t h e r  p a r t y  may make 

a  w r i t t e n  demand f o r  a r b i t r a t i o n " .  The P e t i t i o n e r  h i m s e l f  

demanded a r b i t r a t i o n  by l e t t e r  of January 2 1 ,  1986. A copy of 

s a i d  l e t t e r  i s  included i n  the  Supplemental Appendix at tached t o  

t h i s  b r i e f .  (SA1) I n  t h a t  l e t t e r ,  P e t i t i o n e r ' s  counsel,  not only 

invoked a r b i t r a t i o n  under t h e  d i s p u t e d  c l a u s e ,  b u t  made no 

o b j e c t i o n  t o  t h e  l i m i t a t i o n s  contained the re in .  By l e t t e r  of 

February 3 ,  1986, Amica acquiesced i n  Roe's a r b i t r a t i o n  demand. 

A copy  o f  Amica ' s  l e t t e r  i s  i n c l u d e d  i n  t h e  Supplementa l  

Appendix at tached t o  t h i s  b r i e f .  (SA2) A t  no time p r i o r  t o  the  



a r b i t r a t i o n  h e a r i n g  d i d  Roe o b j e c t  t o  t h e  l i m i t a t i o n s  imposed o n  

@ a r b i t r a t i o n  by t h e  i n s u r a n c e  c o n t r a c t .  

T h e  a r b i t r a t i o n  h e a r i n g  was h e l d  o n  J u n e  2 3 ,  1 9 8 6  a n d  

a r b i t r a t i o n  a w a r d s  we re  e n t e r e d  o n  b e h a l f  o f  Roe and  h i s  w i f e .  

( A l )  Aga in ,  a t  no t i m e  d u r i n g  t h e  h e a r i n g  d i d  Roe o b j e c t  t o  t h e  

a r b i t r a t i o n  p r o v i s i o n  o r  i t s  l i m i t a t i o n s .  S u b s e q u e n t  t o  t h e  

award ,  on  J u l y  25,  1 9 8 6 ,  A m i c a ' s  c o u n s e l  w r o t e  a l e t t e r  demanding 

j u r y  t r i a l  o n  P e t i t i o n e r ' s  claim (R89) .  T h i s  demand  f o r  j u r y  

t r i a l  w a s  made p u r s u a n t  t o  t h e  terms o f  t h e  a r b i t r a t i o n  c l a u s e  

( i . e . ,  w i t h i n  s i x t y  d a y s  f rom t h e  d a t e  o f  t h e  a r b i t r a t i o n  a w a r d ) .  

On O c t o b e r  3 ,  1 9 8 6 ,  P e t i t i o n e r  f i l e d  a  Mot ion  t o  Conf i rm  

A r b i t r a t i o n  Award (R l -3 ) .  The C i r c u i t  C o u r t  r e f u s e d  t o  con£  i r m  

t h e  a r b i t r a t i o n  award t o  Mr. Roe, o n  t h e  g r o u n d  t h a t  c o u n s e l  f o r  

A m i c a  h a d  c o m p l i e d  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  a r b i t r a t i o n  

@ c l a u s e  a n d  h a d  t i m e l y  demanded  a  j u r y  t r i a l .  A c o p y  o f  t h i s  

judgment  is i n c l u d e d  i n  t h e  S u p p l e m e n t a l  Appendix t o  t h i s  b r i e f .  

(SA3-4) 

T h e  D i s t r i c t  C o u r t  o f  A p p e a l  a f f i r m e d  t h e  t r i a l  c o u r t ' s  

d e c i s i o n  i n  its o p i n i o n  r e n d e r e d  December 2 ,  1987 .  A m i c a  Mutua l  

I n s u r a n c e  Company v. J o h n  S.  Roe, e t  ux. ,  1 2  F.L.W. 2772 ( F l a .  2d 

DCA - December 2 ,  1 9 8 7 ) .  The D i s t r i c t  C o u r t  o f  Appea l ,  S e c o n d  

D i s t r i c t ,  h e l d  t h a t  t h e  a r b i t r a t i o n  c l a u s e  d i d  - n o t  u n i l a t e r a l l y  

a l l o w  A m i c a  t o  r e j e c t  a n  a r b i t r a t i o n  a w a r d  i n  e x c e s s  o f  

$ 1 0 , 0 0 0 . 0 0 .  R a t h e r ,  i t  f o u n d  t h a t  t h e  Roes ,  t o o ,  c o u l d  h a v e  

r e q u e s t e d  a j u r y  t r i a l  h a d  t h e y  f o u n d  a n  a w a r d  s l i g h t l y  o v e r  

$10,000.00 u n s a t i s f a c t o r y .  



T h e  c o u r t  h e l d  t h a t  b o t h  Amica and t h e  Roes  had  c o m p e t e n t  

c o u n s e l  p r i o r  t o  a r b i t r a t i o n  p r o c e e d i n g  a n d  b o t h  p a r t i e s  a g r e e d ,  

w i t h o u t  o b j e c t i o n ,  t h a t  a r b i t r a t i o n  w o u l d  b e  s u b j e c t  t o  t h e  

l i m i t a t i o n s  e x p r e s s e d  i n  t h e  c o n t r a c t .  The C o u r t  f o u n d  t h a t  t h e  

a r b i t r a t i o n  c l a u s e  a l l o w e d  claims o f  l e s s  t h a n  $10,000.00 t o  b e  

r e s o l v e d  by a r b i t r a t i o n ,  and  t h a t  t h e  c o n t r a c t  c l e a r l y  s t a t e d  

t h a t  a n y  award i n  e x c e s s  o f  $10,000.00 would n o t  b e  b i n d i n g  i f  

e i t h e r  p a r t y  demanded a  t r i a l .  The  C o u r t  f u r t h e r  r e c o g n i z e d  t h a t  

t h e  p a r t i e s '  a g r e e m e n t  d i d  n o t  c o n t r a v e n e  t h e  F l o r i d a  A r b i t r a t i o n  

Code ( C h a p t e r  682 ,  F l o r i d a  S t a t u t e s ) ,  b e c a u s e  t h e  Code  a l l o w s  

p a r t i e s  t o  s t i p u l a t e  t o  n o n - b i n d i n g  a r b i t r a t i o n .  For  t h i s  same 

r e a s o n ,  a n d  b e c a u s e  F l o r i d a  l a w  g r a n t s  p a r t i e s  f r e e d o m  t o  

c o n t r a c t ,  t h e  a g r e e m e n t  d i d  n o t  v i o l a t e  F l o r i d a  p u b l i c  p o l i c y .  

A s  t o  t h e  s u f f i c i e n c y  o f  t h e  demand  f o r  j u r y  t r i a l ,  t h e  

l o w e r  C o u r t  f ound  t h a t  t h e  l e t t e r  t o  R o e ' s  c o u n s e l  c o m p l i e d  w i t h  

t h e  v a l i d  r e q u i r e m e n t s  o f  t h e  a r b i t r a t i o n  p r o v i s i o n ,  by  i t s  

s e r v i c e  w i t h i n  s i x t y  d a y s  o f  t h e  d a t e  o f  t h e  a r b i t r a t i o n  award .  

A s  t h e  c o n t r a c t  o f  i n s u r a n c e  e n t e r e d  b e t w e e n  t h e  p a r t i e s  

c o n t e m p l a t e d  t h a t  t h e  a r b i t r a t i o n  p r o c e e d i n g s  w o u l d  n o t  b e  

g o v e r n e d  by  t h e  F l o r i d a  A r b i t r a t i o n  Coder  t h i s  demand f o r  j u r y  

t r i a l  was  s u f f i c i e n t  t o  e f f e c t i v e l y  e n t i t l e  A m i c a  t o  a t r i a l  o n  

R o e ' s  c l a i m .  

The  D i s t r i c t  C o u r t  o f  A p p e a l ,  Second  D i s t r i c t ,  acknowledged  

a c o n f l i c t  be tween  i ts d e c i s i o n  and t h e  d e c i s i o n  o f  t h e  T h i r d  

D i s t r i c t  C o u r t  o f  Appea l  i n  B e r g e r  v. F i r e m a n ' s  Fund I n s u r a n c e  

Company,  5 1 5  S o . 2 d  9 9 6  ( F l a .  3d  DCA 1 9 8 7 ) .  T h e  B e r g e r  c o u r t  



e r r o n e o u s l y  h e l d  t h a t  i n  a l l  s i t u a t i o n s  t h e  a r b i t r a t i o n  code 

@ contempla ted  t h a t  a r b i t r a t i o n  would be f i n a l  and b i n d i n g .  The 

T h i r d  D i s t r i c t  a p p a r e n t l y  i g n o r e d  S e c t i o n  682.02,  F l o r i d a  

S t a t u t e s  (1985) which p r o v i d e s :  

[A] Two o r  more p a r t i e s  may a g r e e  i n  w r i t i n g  
t o  s u b m i t  t o  a r b i t r a t i o n  a n y  c o n t r o v e r s y  
e x i s t i n g  b e t w e e n  them a t  t h e  t i m e  o f  t h e  
agreement ,  o r  t h e y  may i n c l u d e  i n  a  w r i t t e n  
c o n t r a c t  a  p r o v i s i o n  f o r  t h e  s e t t l e m e n t  by 
a r b i t r a t i o n  o f  a n y  c o n t r o v e r s y  t h e r e a f t e r  
a r i s i n g  b e t w e e n  t h e m  r e l a t i n g  t o  s u c h  
c o n t r a c t  o r  t h e  f a i l u r e  o r  r e f u s a l  t o  perform 
t h e  w h o l e  o r  a n y  p a r t  t h e r e o f .  S u c h  
a g r e e m e n t  o r  p r o v i s i o n  s h a l l  b e  v a l i d ,  
e n f o r c e a b l e  and i r r e v o c a b l e  w i t h o u t  r e g a r d  t o  
t h e  j u s t i c i a b l e  c h a r a c t e r  of t h e  c o n t r o v e r s y ;  
p r o v i d e d  t h a t  t h i s  a c t  s h a l l  n o t  a p p l y  t o  
anv aareement  o r  ~ r o v i s i o n  t o  a r b i t r a t i o n  i n  
.5 

which+ i~t  i s  s t i b l a t e d  t h a t  t h i s  law s h a l l  
n o t  a p p l y  o r  t o  a n y  a r b i t r a t i o n  o r  award  
t h e r e u n d e r .  r e m ~ h a s i s  added1 

The  B e r g e r  c o u r t  d i d  r e c o g n i z e  t h a t  e i t h e r  p a r t y  may 

r e p u d i a t e  t h e  agreement  i f  d i s s a t i s f i e d  w i t h  a n  a r b i t r a t i o n  award 

i n  e x c e s s  o f  $ 1 0 , 0 0 0 . 0 0 .  H o w e v e r ,  d u e  t o  i t s  s t r i c t  

i n t e r p r e t a t i o n  of t h e  a r b i t r a t i o n  code,  and i t s  f i n d i n g  t h a t  an  

a g r e e m e n t  t o  a r b i t r a t e  w i l l  r e s u l t  i n  a  f i n d i n g  t h a t  t h e  

a r b i t r a t i o n  i s  f i n a l  and b i n d i n g ,  t h e  D i s t r i c t  Cour t  of Appeal ,  

Th i rd  D i s t r i c t ,  found t h a t  t h e  a r b i t r a t i o n  c l a u s e  con t ravened  t h e  

a r b i t r a t i o n  code and p u b l i c  p o l i c y .  

I n  t h e  i n s t a n t  c a s e ,  t h e  D i s t r i c t  Cour t  of Appeal ,  Second 

D i s t r i c t ,  c o r r e c t l y  h e l d  t h a t  t h e  a r b i t r a t i o n  c l a u s e  i n  d i s p u t e  

c o n t r a v e n e s  n e i t h e r  t h e  F l o r i d a  A r b i t r a t i o n  Code n o r  p u b l i c  

p o l i c y .  The d e c i s i o n  of t h e  Berger  c o u r t ,  is i n c o r r e c t  i n  b o t h  

r e a s o n i n g  and r e s u l t ,  and f a i l s  t o  a c c u r a t e l y  s e t  f o r t h  t h e  law 



on the issues sought to be reviewed. The Court's decision in 

Amica Mutual Insurance Co. v. John S. Roe, et ux., - 12 F.L.W. 2722 

(Fla. 2d DCA - December 2, 1987) should be affirmed and adopted 

by this court. 



SUMHARP OF ARGUMENT 

The u n d e r l y i n g  d e c i s i o n  o f  t h e  S e c o n d  D i s t r i c t  C o u r t  o f  

Appea l  i n  t h e  i n s t a n t  case s h o u l d  b e  a f f i r m e d  and  a d o p t e d  by t h i s  

C o u r t .  The c o n t r a c t  p r o v i s i o n  i n  q u e s t i o n  i s  n e i t h e r  c o n t r a r y  t o  

F l o r i d a  p u b l i c  p o l i c y  o r  t h e  F l o r i d a  A r b i t r a t i o n  Code .  The 

a r b i t r a t i o n  c l a u s e  a g r e e d  t o  by  t h e  p a r t i e s  a l l o w s  e i t h e r  p a r t y  

t o  r e q u e s t  a r b i t r a t i o n ,  a n d  p r o v i d e s  t h a t  a r b i t r a t i o n  a w a r d s  l e s s  

t h a n  $10,000.00 w i l l  b e  b i n d i n g .  The A r b i t r a t i o n  Code would n o t  

b e  a p p l i c a b l e  where ,  a s  i n  t h i s  case, t h e  p a r t i e s  s t i p u l a t e d  t o  

i t s  i n a p p l i c a b i l i t y .  I n  s u c h  case, t h e  d i s p u t e  c o u l d  b e  t r i e d  i f  

e i t h e r  p a r t y ' s  d e m a n d  was m a d e  w i t h i n  s i x t y  d a y s  o f  t h e  

a r b i t r a t o r s '  award .  Such  a demand was t i m e l y  made i n  t h i s  case. 

S e c t i o n  6 8 2 . 0 2 ,  F l o r i d a  S t a t u t e s ,  ( 1 9 8 5 ) ,  p r o v i d e s  t h a t  

a r b i t r a t i o n  a g r e e m e n t s  may s t i p u l a t e  t h e  F l o r i d a  A r b i t r a t i o n  Code 

s h a l l  n o t  a p p l y .  The a r b i t r a t i o n  c l a u s e  i n  d i s p u t e  d o e s  c o n t a i n  

s u c h  a s t i p u l a t i o n .  I t  p r o v i d e s  t h a t  a r b i t r a t i o n  a w a r d s  i n  

e x c e s s  o f  $10 ,000 .00  w i l l  n o t  b e  b i n d i n g .  T h i s  d o e s  n o t  c rea te  a 

u n i l a t e r a l  r i g h t  o n  t h e  p a r t  o f  a n  i n s u r e r  t o  r e j e c t  a n  

a r b i t r a t i o n  award e x c e e d i n g  $10,000.00.  R a t h e r ,  it a l l o w s  e i t h e r  

p a r t y  t o  r e q u e s t  a r b i t r a t i o n  a n d  e i t h e r  p a r t y  t o  s e e k  a j u r y  

t r i a l  a s  t o  d a m a g e s  s h o u l d  t h e  a r b i t r a t i o n  a w a r d  e x c e e d  

$10 ,000 .00 .  T h i s  b e n e f i t s  t h e  i n s u r e d  a t  l e a s t  a s  much as  t h e  

i n s u r e r  i n  t h a t  s h o u l d  t h e  i n s u r e d  b e  d i s s a t i s f i e d  w i t h  a n  

a r b i t r a t i o n  award s l i g h t l y  o v e r  $10 ,000 .00 ,  t h e  i n s u r e d  may a l s o  

r e q u e s t  a j u r y  t r i a l  a s  t o  t h e  amount  o f  damages .  



In the instant case, counsel for Roe was fully aware of the 

policy language and the terms and conditions upon which 

arbitration would be held. Nevertheless, he demanded arbitration 

in his letter of January 21, 1986. (SA1) Amica then complied 

with the demand, and proceeded with arbitration under the terms 

of the arbitration clause. 

Petitioner could have brought a declaratory action, and 

moved for summary judgment seeking a determination that the 

arbitration provision was invalid and unenforceable, as was done 

in the case of Berger v. Fireman's Fund Insurance Company, 515 

So.2d 997 (Fla. 3d DCA 1987). Instead, counsel for Petitioner 

demanded arbitration and proceeded to arbitration without 

protest. The arbitration clause was clear and evident upon the 

reading of the policy. Petitioner should now be estopped from 

arguing that the arbitration clause is invalid and that the 

arbitration clause, and its limitations should not be binding. 

Amica's demand for jury trial was sufficient. The letter 

from Amica's counsel to Roes' counsel complied with the valid 

requirements of the arbitration agreement. It was made, and was 

received within sixty days of the arbitration award. The 

contract provision entered between the parties contemplated that 

awards in excess of $10,000.00 would not be subject to the 

Florida Arbitration Code. Therefore, the provisions of the code 

concerning vacating, modifying or correcting an arbitration award 

are not applicable and the demand for jury trial was timely and 

properly made. 



POINT I 

THE CONTRACT PROVISION AUTHORIZING EITHER 
PARTY TO REJECT ANY U N D E R I N S U R E D  MOTORIST 
ARBITRATION AWARD EXCEEDING $10,000.00 DOES 
NOT VIOLATE THE FLORIDA ARBITRATION CODE OR 
PUBLIC POLICY AND I S ,  THEREFORE, VALID AND 
B I N D I N G .  

Roe c o n t e n d s  t h a t  t h e  a r b i t r a t i o n  c l a u s e  i n  q u e s t i o n  creates  

a s i t u a t i o n  w h e r e b y  t h e  i n s u r e r  may u n i l a t e r a l l y  r e j e c t  a n y  

a r b i t r a t i o n  award  which  e x c e e d s  t h e  s t a t u t o r y  minimum l i m i t  f o r  

b o d i l y  i n j u r y  l i a b i l i t y .  P e t i t i o n e r ,  however ,  m i s c h a r a c t e r i z e s  

t h e  a r b i t r a t i o n  c l a u s e  i n v o l v e d  i n  t h i s  case ,  a n d  i t s  e f f e c t .  

P e t i t i o n e r  a l s o  i g n o r e s  t h e  e f f e c t  o f  h i s  own a c t i o n s  i n  

r e q u e s t i n g  a r b i t r a t i o n  and  p a r t i c i p a t i n g  i n  a r b i t r a t i o n  w i t h o u t  

@ o b j e c t i o n  t o  t h e  c o n t r a c t  p r o v i s i o n .  

A s  s e t  o u t  m o r e  f u l l y  i n  t h e  S t a t e m e n t  o f  t h e  C a s e  and  

F a c t s ,  c o u n s e l  f o r  P e t i t i o n e r  demanded a r b i t r a t i o n  and  i n f o r m e d  

A m i c a  o f  h i s  c h o i c e  f o r  a r b i t r a t o r  o n  J a n u a r y  2 1 ,  1 9 8 6 .  ( S A 1 )  

A m i c a  r e s p o n d e d  b y  way o f  l e t t e r  d a t e d  F e b r u a r y  3 ,  1986  and  

a g r e e d  t o  s u b m i t  t h e  d i s p u t e  t o  a r b i t r a t i o n .  (SA2) T h i s  demand 

was m a d e  w i t h o u t  o b j e c t i o n  a n d  w i t h  f u l l  a w a r e n e s s  o f  t h e  

a r b i t r a t i o n  c l a u s e  a n d  t h e  l i m i t a t i o n s  c o n t a i n e d  t h e r e i n .  

P e t i t i o n e r  t h e n  p r o c e e d e d  w i t h  a r b i t r a t i o n ,  w i t h o u t  o b j e c t i o n ,  

and  s u b j e c t  t o  t h e  l i m i t a t i o n s  e x p r e s s e d  i n  t h e  c o n t r a c t .  

A t  t h e  c o n c l u s i o n  o f  t h e  a r b i t r a t i o n  p r o c e e d i n g ,  a n  

a r b i t r a t i o n  award  was r e t u r n e d  i n  f a v o r  o f  Roe. A t  t h a t  t i m e ,  

Arn ica  a c t e d  p u r s u a n t  t o  t h e  a r b i t r a t i o n  c l a u s e  and  demanded t h e  
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r i g h t  t o  a  t r i a l  wi th in  s i x t y  days of the  a r b i t r a t o r s '  dec is ion .  

The con t rac t  c lause  which au thor izes  e i t h e r  p a r t y  t o  r e j e c t  

an a r b i t r a t i o n  award i n  excess of $10,000.00 i s  both v a l i d  under 

t h e  F l o r i d a  Arb i t r a t ion  Code and Flor ida  publ ic  pol icy.  I t  is  

t r u e  t h a t  under F lor ida  law, a r b i t r a t i o n  i s  c l e a r l y  favored a s  a  

means of d i spu te  r e so lu t ion ,  and every reasonable presumption is  

indulged t o  uphold p r o c e e d i n g s  r e s u l t i n g  i n  an award. Beach 

Resorts  In te rn .  v. Clarmac Marine Construction Co., 339 So.2d 689 

(Fla .  2d DCA 1976). However, Sect ion 682.02, F lo r ida  S t a t u t e s  

(1985) provides the  p a r t i e s  may include i n  con t rac t s :  

[ A ]  Two or  more p a r t i e s  may agree i n  wr i t ing  
t o  s u b m i t  t o  a r b i t r a t i o n  any c o n t r o v e r s y  
e x i s t i n g  between them a t  t h e  t ime of t h e  
agreement, or  they may include i n  a  w r i t t e n  
con t rac t  a  provis ion f o r  t h e  s e t t l e m e n t  by 
a r b i t r a t i o n  of any c o n t r o v e r s y  t h e r e a f t e r  
a r i s i n g  be tween  them r e l a t i n g  t o  s u c h  
con t rac t  or  the f a i l u r e  or  r e f u s a l  t o  perform 
t h e  whole  o r  a n y  p a r t  t h e r e o f .  S u c h  
a g r e e m e n t  o r  p r o v i s i o n  s h a l l  b e  v a l i d ,  
enforceable  and i r revocable  without regard t o  
t h e  j u d i c i a l  c h a r a c t e r  of the  controversy; 
provided t h a t  t h i s  a c t  s h a l l  not apply t o  any 
such agreement or  provis ion  t o  a r b i t r a t e  i n  
which i s  it  s t i p u l a t e d  t h i s  law s h a l l  not 
a p p l y  o r  t o  a n y  a r b i t r a t i o n  o r  award  
thereunder. [emphasis added1 

Addit ional ly ,  F lor ida  law suppor ts  the  propos i t ion  t h a t  such 

a r b i t r a t i o n  agreements a r e  binding only insofar  a s  t h e  p a r t i e s  

have agreed  t o  submit c e r t a i n  d i spu tes  t o  binding a r b i t r a t i o n .  

In  Pacemaker Corp. v. Euster ,  357 So.2d 208 (Fla  3d DCA 1978) the  

ag reement  of t h e  p a r t i e s  f o r  b i n d i n g  a r b i t r a t i o n  was f i x e d  

within l i m i t s .  The cour t  found t h a t  such l imi ted  a r b i t r a t i o n  was 



v a l i d  a n d  it s t a t e d :  

A r b i t r a t i o n  s h o u l d  b e  o n l y  o f  t h o s e  
c o n t r o v e r s i e s  or d i s p u t e s  w h i c h  t h e  p a r t i e s  
h a v e  a g r e e d  t o  s u b m i t  t o  a r b i t r a t i o n .  

I d  a t  210;  see a l s o ,  F r a n k  J.  Rooney ,  I n c .  v .  C h a r l e s  W. Ackerman - -- 
o f  F l o r i d a .  ( F l a  3d  DCA), c e r t  d i s m .  2 3 0  So.2d  -- 

1 3  ( F l a ,  1 9 6 9 ) ;  P a i n e ,  Webber, J a c k s o n  & C u r t i s ,  I n c .  v .  L u c a s ,  

4 1 1  So.2d  1 3 6 9  ( F l a  5 t h  DCA 1 9 8 2 ) .  

The  a r b i t r a t i o n  p r o v i s i o n  a t  i s s u e  h e r e  complies b o t h  w i t h  

t h e  i n t e n t  a n d  r e q u i r e m e n t s  o f  S e c t i o n  682 .02 ,  F l o r i d a  S t a t u t e s  

( 1 9 8 5 )  a n d  F l o r i d a  l a w .  I n  r e l e v a n t  p a r t ,  t h e  a g r e e m e n t  

p r o v i d e s :  

A  d e c i s i o n  a g r e e d  t o  b y  t w o  o f  t h e  
a r b i t r a t o r s  w i l l  be b i n d i n g  a s  t o :  
1. W h e t h e r  t h e  c o v e r e d  p e r s o n  i s  l e g a l l y  
e n t i t l e d  t o  r e c o v e r  d a m a g e s ;  a n d  
2. T h e  a m o u n t  of d a m a g e s .  T h i s  app l i e s  o n l y  
i f  t h e  a m o u n t  d o e s  n o t  e x c e e d  t h e  minimum - 
l i m i t  f o r  b o d i l y  i n j u r y  l i a b i l i t y  s p e c i f i e d  
b y  t h e  F i n a n c i a l  R e s p o n s i b i l i t y  Law o f  t h e  
S t a t e  i n  w h i c h  y o u r  c o v e r e d  a u t o  i s  
p r i n c i p a l l y  g a r a g e d .  I f  t h e  a m o u n t  e x c e e d s  
t h a t  l i m i t ,  e i t h e r  p a r t y  m a y  demand t h e  r i g h t  
t o  a t r i a l .  T h i s  demand m u s t  be made w i t h i n  
s i x t y  d a y s  of t h e  a r b i t r a t o r s '  d e c i s i o n .  I f  
t h i s  d e m a n d  i s  n o t  m a d e ,  t h e  a m o u n t  o f  
d a m a g e s  a g r e e d  t o  b y  t h e  a r b i t r a t o r s  w i l l  be 
b i n d i n g .  ( e m p h a s i s  a d d e d )  

As t h e  D i s t r i c t  C o u r t  o f  A p p e a l  f o u n d  i n  i t s  o p i n i o n  b e l o w ,  

t h i s  p r o v i s i o n  c o n s t i t u t e s  s t i p u l a t i o n  t h a t  a n y  a w a r d  i n  e x c e s s  

o f  $ 1 0 , 0 0 0 . 0 0  w i l l  n o t  be b i n d i n g  i f  e i t h e r  p a r t y  d e m a n d s  a 

t r i a l .  T h e r e f o r e ,  t h e  p a r t i e s  d i d  n o t  a g r e e  t o  b i n d i n g  

a r b i t r a t i o n  w h e r e ,  a s  i n  t h i s  case ,  t h e  a r b i t r a t i o n  a w a r d  

e x c e e d e d  $ 1 0 , 0 0 0 . 0 0 .  T h e  p r o v i s i o n  d o e s  n o t  - r e s e r v e  t o  t h e  

i n s u r e r  t h e  r i g h t  t o  u n i l a t e r a l l y  r e j e c t  a t  w i l l  a d i s p l e a s i n g  
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a r b i t r a t i o n  a w a r d .  A r b i t r a t i o n  a w a r d s  u p  t o  a n d  i n c l u d i n g  

@ $10,000.00 w i l l  b e  b i n d i n g  on  b o t h  p a r t i e s .  A r b i t r a t i o n  a w a r d s  

i n  e x c e s s  o f  t h a t  amount may b e  c o n t e s t e d  i n  a j u r y  t r i a l  b y  

e i t h e r  p a r t y .  The p a r t i e s  had a r i g h t  t o  d i s t i n g u i s h  by c o n t r a c t  

t h o s e  p e r s o n a l  i n j u r y  claims t h a t  were u n d e r  $10,000.00 i n  v a l u e  

and  t h o s e  e x c e e d i n g  $10,000.00.  

The D i s t r i c t  C o u r t  o f  A p p e a l ,  Second  D i s t r i c t ,  f o u n d  t h a t  a s  

C h a p t e r  6 8 2 ,  F l o r i d a  S t a t u t e s ,  ( 1 9 8 5 )  p e r m i t t e d  n o n - b i n d i n g  

a r b i t r a t i o n ,  t h e  a r b i t r a t i o n  c l a u s e  was  n o t  i n v a l i d  u n d e r  F l o r i d a  

P u b l i c  P o l i c y .  The P e t i t i o n e r  and  A m i c a  s p e c i f i c a l l y  c o n t r a c t e d  

t h a t  a n y  a r b i t r a t i o n  p r o c e e d i n g  f o r  t h e  d e t e r m i n a t i o n  o f  UM 

b e n e f i t s  would b e  b i n d i n g  o n l y  t o  t h e  e x t e n t  t h a t  t h e  award  d i d  

n o t  e x c e e d  $ 1 0 , 0 0 0 . 0 0 .  N e i t h e r  p a r t y  c o n t e m p l a t e d  t h a t  a n  

a r b i t r a t i o n  award would b e  b i n d i n g  unde r  a l l  c i r c u m s t a n c e s .  

T h e  D i s t r i c t  C o u r t  o f  Appea l  r e c o g n i z e d  t h a t  t h e  p a r t i e s 1  

r i g h t  t o  c o n t r a c t  s h o u l d  n o t  be  d e n i e d  u n l e s s  c l e a r l y  r e s t r i c t e d  

by v a l i d  law. S t a t e  v .  B r i t i s h  Ley l and  Moto r s ,  I n c . ,  1090  So.2d 

576  (1st DCA 1 9 7 4 ) .  When t h e  r i g h t  t o  c o n t r a c t  i s  t a k e n  t o g e t h e r  

w i t h  t h e  l a n g u a g e  o f  S e c t i o n  682.02,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ,  it 

is c l e a r  t h a t  p u b l i c  p o l i c y  d o e s  n o t  p r e v e n t  t h e  p a r t i e s  f r o m  

e n t e r i n g  i n t o  a c o n t r a c t  p r o v i s i o n  t h a t  p r o v i d e s  f o r  non -b ind ing  

a r b i t r a t i o n .  

The D i s t r i c t  C o u r t  o f  A p p e a l ,  T h i r d  D i s t r i c t ,  e r r e d  i n  i t s  

d e c i s i o n  o f  B e r g e r  v .  F i r e m a n ' s  Fund I n s u r a n c e  Company, 515  So.2d 

997 ( F l a .  3d DCA 1 9 8 7 ) .  The B e r g e r  c o u r t  b a s e d  i t s  d e c i s i o n  o n  

t h e  p r e m i s e  t h a t  t h e  p a r t i e s  t h e r e i n  h a d  a g r e e d  t o  b i n d i n g  



a r b i t r a t i o n  p u r s u a n t  t o  C h a p t e r  682,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  

The B e r g e r  c o u r t  s p e c i f i c a l l y  f o u n d  t h a t  t h e  F l o r i d a  A r b i t r a t i o n  

C o d e ,  S e c t i o n  682 .01 - .  2 2 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  r e q u i r e s  

b i n d i n g  a r b i t r a t i o n  i n  a l l  c i r c u m s t a n c e s .  

I n  B e r g e r ,  a s  i n  t h i s  case, i t  is o b v i o u s  t h a t  t h e  p a r t i e s  

e n t e r e d  i n t o  a n  a g r e e m e n t  w h e r e  n o n - b i n d i n g  a r b i t r a t i o n  was 

c o n t e m p l a t e d  s h o u l d  a n  award  g r e a t e r  t h a n  $10 ,000 .00  be  made by 

t h e  a r b i t r a t i o n  p a n e l .  N e i t h e r  p a r t y  c o n t e m p l a t e d  t h e  

a r b i t r a t i o n  would b e  b i n d i n g  u n d e r  a l l  c i r c u m s t a n c e s  a n d  t h e  

A r b i t r a t i o n  Code c l e a r l y  d o e s  n o t  r e q u i r e  a l l  a r b i t r a t i o n  t o  b e  

b i n d i n g  o r  t o  be  g o v e r n e d  by S e c t i o n  682,  F l o r i d a  S t a t u e s .  I n  

t h a t  r e g a r d ,  t h e  T h i r d  D i s t r i c t  e r r e d  and  t h e  Second  D i s t r i c t  was 

e m i n e n t l y  c o r r e c t .  

I n  t h i s  case, t h e  D i s t r i c t  C o u r t  o f  Appea l ,  Second  D i s t r i c t ,  

@ n o t e d  t h a t  t h e  c l a u s e  was n o t  u n f a i r  b u t ,  a s  c l e a r l y  c o n t r a c t e d  

t o  be tween  t h e  p a r t i e s ,  s e r v e d  a u s e f u l  p u r p o s e .  I t  a l l o w s  f o r  

r e s o l u t i o n  o f  minor  claims by a r b i t r a t i o n  w h i l e  p r o v i d i n g  b o t h  

p a r t i e s  a n  i n d i c a t i o n  o f  t h e  t r u e  v a l u e  o f  l a r g e r  claims t h r o u g h  

t h i s  t e s t i n g  p r o c e d u r e .  T h e  c l a u s e  p r o v i d e s  a n  o b j e c t i v e  

i n d i c a t i o n  o f  t h e  v a l u e  o f  l a r g e r  c l a i m s  a n d  e n c o u r a g e s  

s e t t l e m e n t  of  t h e s e  c l a i m s .  

F u r t h e r m o r e ,  t h e  Second  D i s t r i c t  C o u r t  o f  Appea l  f ound  t h e  

p r o v i s i o n  d o e s  n o t  p r o v i d e  t h e  i n s u r e r  a u n i l a t e r a l  " e s c a p e  

c l a u s e "  t o  n u l l i f y  a n  a r b i t r a t i o n  a w a r d  w h i c h  was o t h e r w i s e  

i n t e n d e d  t o  be  b i n d i n g .  N e i t h e r  p a r t y  i n t e n d e d  a n  a r b i t r a t i o n  

a w a r d  i n  e x c e s s  o f  $ 1 0 , 0 0 0 . 0 0  t o  b e  g o v e r n e d  b y  t h e  F l o r i d a  



Arbi t r a t ion  Code. The p a r t i e s  contemplated such awards would be 

sub jec t  t o  j u d i c i a l  review a t  the  request  of e i t h e r  par ty .  J u s t  

a s  Amica invoked t h e  p r o v i s i o n  f o r  a  j u r y  t r i a l  where t h e  

a r b i t r a t o r ' s  award g r e a t l y  exceeded $10,000.00, t h e  Roes, t o o ,  

cou ld  have r e q u e s t e d  a  j u r y  t r i a l  had they found an award of 

s l i g h t l y  over  $10,000.00, b u t  l e s s  t h a n  a n t i c i p a t e d ,  t o  be 

u n s a t i s f a c t o r y .  Had t h e  a r b i t r a t o r s  i n  t h i s  case awarded the  

P e t i t i o n e r  l e s s  than he was s a t i s f i e d  with,  Amica could hardly be 

h e a r d  t o  c o m p l a i n  a b o u t  h i s  i n v o c a t i o n  of  t h e  i d e n t i c a l  

provis ion.  

The D i s t r i c t  Cour t  i n  Berger  v. Fireman's Fund Insurance 

Co., - 515 So.2d 997 (Fla .  3d DCA 1987) d e a l t  with a  s i m i l a r  pol icy  

p r o v i s i o n  b u t  under v e r y  d i f f e r e n t  f a c t u a l  circumstances. I n  

Berge r ,  t h e  p l a i n t i f f  sough t  dec la ra to ry  r e l i e f  and moved f o r  

summary judgment s e e k i n g  a  de terminat ion  t h a t  the  a r b i t r a t i o n  

provis ion was inva l id  and unenforceable. The p l a i n t i f f  i n  Berger 

d id  not request  a r b i t r a t i o n  and did not en te r  i n t o  or complete 

a r b i t r a t i o n  w i t h o u t  o b j e c t i o n ,  a s  h a s  occurred i n  t h i s  case. 

Also ,  u n l i k e  B e r g e r ,  counse l  f o r  t h e  P e t i t i o n e r  i n  t h i s  case 

demanded a r b i t r a t i o n  p u r s u a n t  t o  t h e  d i s p u t e d  c lause  and was 

aware of the  l i m i t a t i o n s  contained the re in .  ( S A 1 )  

P e t i t i o n e r  argues t h a t  Amica's agreement t o  p a r t i c i p a t e  i n  

the  proceedings, bound Amica t o  any a r b i t r a t i o n  award e n t e r e d  

t h e r e a f t e r  d e s p i t e  the l i m i t a t i o n s  contained i n  the a r b i t r a t i o n  

provision. Through t h i s  argument ,  Roe a t t e m p t s  t o  avo id  t h e  

consequences of h i s  own a c t i o n s  by demanding a r b i t r a t i o n  and 



participating in arbitration without objection. The trial court, 

and the District Court of Appeal, Second District, determined 

that both Petitioner and Amica had competent counsel prior to the 

arbitration proceeding and Petitioner was aware of the limitation 

clause contained in the arbitration provision. 

Having taken advantage of the arbitration proceeding 

provided for in the policy without objection, Roe should now be 

estopped from arguing that the arbitration provision allowing 

either party to obtain a new trial where an award of more than 

$10,000.00 is made, should not be binding. Taylor v. Kenco 

Chemical & Mfg. Corp., 465 So.2d 581 (Fla. 1st DCA 1985); Fisk v. 

Shelton, 469 So.2d 248 (Fla 2d DCA 1985); Hodkin v. Perry, 88 

So.2d 139 (Fla. 1956); Wooten V. Rhodus, 470 So.2d 844 (Fla 5th 

DCA 1985). 

The law of another progressive jurisdiction may be 

instructive. The New York courts have addressed the identical 

policy provision sought to be reviewed by Petitioner here. In 

the case of Reichel v. Government Employees Insurance Co., 487 

N.Y.S.2d 99 (Ad2 Dept. 1985), the question to be resolved was 

whether an insurer was entitled to re-litigate all of the issues 

involved in a claim by trial de-novo, where the arbitration 

clause in a supplemental uninsured motorist insurance policy 

provided either party could request a trial where an arbitration 

award exceeded New York's financial responsibility liability 

limit. The court found that while New York law required 

arbitration provisions in the statutorily mandated uninsured 



motorist coverage to be binding, the supplemental uninsured 

motorist coverage was not governed by a similar provision under 

New York law. As such, an insurer was found to have the right to 

a trial where the arbitrators1 award exceeded the minimum bodily 

injury liability limits. 

This holding was aff irmed the case Reichel v. 

Government Employees Insurance Co., 499 N.Y.S. 2d 385 (CT. APP. 

1985). The Court held that either party could seek review of an 

arbitration award made pursuant to supplementary uninsured 

motorist coverage which exceeded the minimum liability 

requirements of the New York law. The court found no public 

policy or statutory reason to void the trial de novo provision, 

despite the fact that under the statutorily mandated uninsured 

motorist coverage, New York law provided for a binding 

arbitration. 

In Florida, of course, there is no statutory provision 

requiring binding arbitration in disputes involving underinsured 

motorist coverage. In fact, the Florida Arbitration Code allows 

non-binding arbitration where the parties have agreed to such. 

Such an agreement was entered into in this case and allowed 

either party the right to judicial review by trial. 

Should this court find that the arbitration provision is 

null and void, this court should adopt the result reached in 

Berger v. Fireman's Fund Insurance Company, So. 2d (Fla. 

3d DCA 1987). The Court in Berger held that the entire 

arbitration clause was void and litigation between the parties 



was required. Where an agreement or provision of an agreement is 

null and void under a statute, or public policy, the agreement 

or the clause is void ab initio. Thomas v. Ratiner, 462 So.2d 

1157, 1159 (Fla. 3d DCA 1984); Title & Trust Co. of Florida v. 

Parker, 468 So.2d 520, 524 (Fla. 1st DCA 1985). 

If there is found to be no arbitration provision in the 

contract because of its invalidity, then there was no right by 

either party to demand or proceed with arbitration. Parties to a 

dispute have no right to arbitration unless it is provided for 

by contract or statute. When there is no statutory or 

contractual requirement to submit a claim to arbitration, it is 

error to require arbitration. Allstate Insurance Co. v. Duffy, 

237 So.2d 225 (Fla 3d DCA 1970). 

Florida law requires that when an arbitration agreement is 

held invalid, for whatever reason, the parties must resolve 

their dispute in the courts. Where an agreement is ambiguous to 

whether disputes are to be resolved by arbitration, such is 

construed against arbitration. Wood - Hopkins Contracting Co. 
v. C. H. Barco Contracting Co., 301 So.2d 479, 480 (Fla. 1st DCA 

1974). Should this court find that the arbitration agreement 

failed to comply with the arbitration code, it cannot be binding. 

Arbitration agreements are non-enforceable when they do not 

comply with the Florida Arbitration Code. Knight v. A. S. 

Equities, Inc., 280 So.2d 456, 459 (Fla. 4th DCA 1973) 



THE CONTRACT PROVISION AUTHORIZING EITHER 
PARTY TO REJECT AN UNINSURED ARBITRATION 
AWARD EXCEEDING $10,000.00 SHOULD BE FOUND TO 
PROPERLY AUTHORIZE THE PARTY M A K I N G  THE 
REJECTION TO DEMAND A J U R Y  TRIAL BY ITS OWN 
TERMS AS THE PARTIES STIPULATED THAT THE 
ARBITRATION CODE WOULD NOT BE APPLICABLE TO 
AWARDS I N  EXCESS OF $10,000.00.  

The a r b i t r a t i o n  c l a u s e  c o n t a i n e d  i n  t h e  p o l i c y  o f  i n s u r a n c e  

i s s u e d  t o  P e t i t i o n e r  s t i p u l a t e d  t h a t  t h e  F l o r i d a  A r b i t r a t i o n  Code 

would n o t  a p p l y .  The c o n t r a c t  o f  i n s u r a n c e  f u r t h e r  p r o v i d e d  t h a t  

if t h e  amount awarded by  a r b i t r a t i o n  exceeded  $10,000.00,  e i t h e r  

p a r t y  may demand t h e  r i g h t  t o  a t r i a l .  T h i s  demand mus t  b e  made 

w i t h i n  s i x t y  d a y s  o f  t h e  a r b i t r a t o r s '  d e c i s i o n .  I f  t h i s  demand 

i s  n o t  made, t h e  amount o f  damages a g r e e d  t o  by  t h e  a r b i t r a t o r s  

w i l l  b e  b i n d i n g .  

P e t i t i o n e r ' s  c o n t e n t i o n  a p p e a r s  t o  b e  t h a t  t h e  p a r t i e s  c o u l d  

n o t  s t i p u l a t e  t o  non -b ind ing  a r b i t r a t i o n  a n d ,  t h e r e f o r e ,  c h a p t e r  

6 8 2 ,  F l o r i d a  S t a t u t e s  i s  c o n t r o l l i n g .  A s  a r e s u l t ,  t h e  o n l y  

g r o u n d s  f o r  s e t t i n g  a s i d e  t h e  a r b i t r a t i o n  award are  c o n t a i n e d  i n  

S e c t i o n s  6 8 2 . 1 2 ,  6 8 2 . 1 3  a n d  6 8 2 . 1 4 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  

T h o s e  s e c t i o n s  p r o v i d e  l i m i t e d  g r o u n d s  f o r  r e l i e f  w h e r e  a n  

a r b i t r a t i o n  award h a s  b e e n  made, and  r e q u i r e  t h a t  a n  o b j e c t i n g  

p a r t y  s u b m i t  " a p p l i c a t i o n "  w i t h i n  n i n e t y  d a y s .  

A m i c a ' s  a rgumen t ,  a s  s e t  f o r t h  p r e v i o u s l y  i n  t h i s  b r i e f ,  i s  

t h a t  t h e  p a r t i e s  d i d  n o t  a g r e e  t o  b i n d i n g  a r b i t r a t i o n .  I n  s u c h  

cases, t h e  a r b i t r a t i o n  c o d e  and t h e  r e q u i r e m e n t s  o f  S e c t i o n  682 ,  



F l o r i d a  S t a t u t e s ,  would n o t  a p p l y  i f  e i t h e r  p a r t y  made a demand 

f o r  j u r y  t r i a l  w i t h i n  s i x t y  d a y s  o f  t h e  d a t e  o f  t h e  a r b i t r a t i o n  

a w a r d .  S u c h  a demand  was t i m e l y  made by  A m i c a  i n  t h e  l e t t e r  

dated J u l y  25 ,  1986 .  (R89,A2) T h e r e f o r e ,  A m i c a  c o m p l i e d  w i t h  t h e  

c o n t r a c t  p r o v i s i o n  and p r o p e r l y  demanded a j u r y  t r i a l .  

Roe c o n t e n d s  t h a t  t h e  c o n t r a c t u a l  l a n g u a g e  c a n  o n l y  b e  

c o n s t r u e d  i n  two ways.  However, a t h i r d  p l a i n  and unambiguous  

c o n s t r u c t i o n  i s  o b v i o u s ;  t h e  p r o v i s i o n s  o f  C h a p t e r  682 ,  F l o r i d a  

S t a t u t e s ,  a r e  n o t  a p p l i c a b l e  i n  t h i s  case, d u e  t o  t h e  p a r t i e s  

s t i p u l a t i o n .  F u r t h e r m o r e ,  i f  t h e  p r o v i s i o n s  o f  S e c t i o n  6 8 2 ,  

F l o r i d a  S t a t u t e s ,  w e r e  a p p l i c a b l e ,  none  o f  t h e  g r o u n d s  f o r  a n  

" a p p l i c a t i o n "  s p e c i f i e d  i n  S e c t i o n s  682.12-14, F l o r i d a  S t a t u t e s ,  

a r e  a v a i l a b l e  i n  t h i s  case. A m i c a  is  n o t  a t t e m p t i n g  t o  v a c a t e  

t h e  award  i n  t h i s  c a s e .  The a r b i t r a t i o n  a g r e e m e n t  c o n t e m p l a t e s ,  

i n s t e a d ,  t h a t  s h o u l d  e i t h e r  p a r t y  demand t h e  r i g h t  t o  a  j u r y  

t r i a l ,  t h e n  t h e  i n s u r e d  w o u l d  i n i t i a t e  a n  a c t i o n  a g a i n s t  t h e  

i n s u r e r  f o r  damages .  

T h e  f a c t  t h a t  t h e  c o n t r a c t  c l a u s e  d o e s  n o t  s p e c i f y  t h e  

manner  i n  w h i c h  t h e  demand  m u s t  be made i s  n o t  f a t a l  t o  t h e  

v a l i d i t y  o f  t h e  a r b i t r a t i o n  c l a u s e .  C o n t r a r y  t o  t h e  P e t i t i o n e r ' s  

c o n t e n t i o n ,  t h e  c o n t r a c t  is  n o t  s i l e n t  a s  t o  t h e  g r o u n d s  f o r  t h e  

r e j e c t i o n  o f  t h e  a r b i t r a t i o n  a w a r d .  I f  t h e  a w a r d  e x c e e d s  

$10 ,000 .00 ,  t h e n  e i t h e r  p a r t y  may r e j e c t  t h e  award  i n  s i x t y  d a y s .  

I t  is  t h e n  i ncumben t  upon t h e  i n s u r e d  t o  b r i n g  a n  a c t i o n  a g a i n s t  

t h e  c a r r i e r  o n c e  t h e  demand  f o r  j u r y  t r i a l  h a s  b e e n  made b y  

e i t h e r  t h e  i n s u r e d  o r  t h e  c a r r i e r  n o t w i t h s t a n d i n g  t h e  



a r b i t r a t i o n  award of  g r e a t e r  t h a n  $lO,OOO.OO. The p a r t i e s  a g r e e d  

t o  non b i n d i n g  a r b i t r a t i o n .  T h e r e f o r e ,  S e c t i o n  6 8 2 ,  F l o r i d a  

S t a t u e s ,  w o u l d  n o t  a p p l y  i n  t h i s  c a s e .  A t  t h e  p o i n t  t h e  

a r b i t r a t i o n  award exceeded  t h e  $lO,OOO.OO l i m i t ,  t h e  a r b i t r a t o r s '  

a w a r d  became  a d v i s o r y  i n  n a t u r e  a n d  had  no b i n d i n g  e f f e c t  on  

e i t h e r  p a r t y ,  a s  l o n g  a s  a  demand f o r  t r i a l  was made w i t h i n  t h e  

s i x t y  d a y  t i m e  l i m i t  p r o v i d e d  f o r  i n  t h e  c o n t r a c t .  

The  i n s u r e d  c i t es  E x c e l s i o r  I n s .  Co. v.  Pomona P a r k  Bar  & 

Package  S t o r e ,  369 So.2d 938 ( F l a .  1979)  a s  p r o v i d i n g  g u i d a n c e  i n  

t h i s  c a s e .  A r e a d i n g  o f  t h a t  c a s e ,  and t h e  r u l e s  o f  l aw se t  

f o r t h  t h e r e i n ,  shows t h a t  t h i s  c o u r t  " p r e f e r s  t h a t  c o n t r a c t s  be 

c o n s t r u e d  a s  v a l i d " .  Such a  c o n s t r i c t i o n  s h o u l d  b e  made h e r e ,  

where  t h e  p a r t i e s  s t i p u l a t e d  t o  non -b ind ing  a r b i t r a t i o n  p u r s u a n t  

t o  S e c t i o n  682,  F l o r i d a  S t a t u t e s .  

T h e r e  i s  n o  s i l e n c e  i n  t h e  c o n t r a c t  b e t w e e n  t h e  p a r t i e s  

which r e q u i r e s  t h e  F l o r i d a  A r b i t r a t i o n  Code t o  be i n c o r p o r a t e d  

i n t o  t h e  c o n t r a c t ,  s o  a s  t o  e s t a b l i s h  t h e  i n t e n t i o n  o f  t h e  

p a r t i e s .  Amica made i t s  demand f o r  a  j u r y  t r i a l  w i t h i n  t h e  s i x t y  

d a y s  f r o m  t h e  a r b i t r a t i o n  award and compl i ed  w i t h  t h e  c o n t r a c t  

p r o v i s i o n  c o n c e r n i n g  s u c h  a  demand. P e t i t i o n e r  d i d  n o t  o b j e c t  t o  

t h e  demand b u t  t h e r e a f t e r  f i l e d  h i s  m o t i o n  t o  c o n f i r m  a r b i t r a t i o n  

award.  (Rl-3)  



CONCLUSION 

The D i s t r i c t  Cour t  of Appeal,  Second D i s t r i c t ,  d i d  no t  

misconstrue the con t rac t  or F lor ida  law when it upheld the  t r i a l  

c o u r t ' s  dec is ion  i n  re fus ing  t o  confirm the  a r b i t r a t i o n  award. 

The requirements of Sect ion 682, F lor ida  S t a t u t e s  (1985) were not 

appl icable  where the  p a r t i e s  so s t i p u l a t e d .  A s  a  r e s u l t ,  t h e  

requ i rements  under S e c t i o n  682, F lor ida  S t a t u t e s  requir ing an 

" a p p l i c a t i o n n  w i t h i n  n i n e t y  days  t o  v a c a t e  on t h e  s t a t u t o r y  

grounds s e t  f o r t h  t h e r e i n  were n o t  a p p l i c a b l e .  Ra the r ,  the 

con t rac t  provision which required a  demand fo r  jury t r i a l  be made 

t o  t h e  opposing p a r t y ,  was con t ro l l ing  and was complied with. 

Where Pe t i t i one r  demanded and p a r t i c i p a t e d  i n  t h e  a r b i t r a t i o n  

proceeding, pursuant t o  the  a r b i t r a t i o n  c lause  here in  disputed,  

and an a r b i t r a t i o n  award was made pursuan t  t o  t h a t  p roceed ing  

which exceeded $10,000.00, P e t i t i o n e r  should be estopped from 

cha l l eng ing  t h e  a r b i t r a t i o n  c l a u s e  by h i s  f a i l u r e  t o  o b j e c t  

there to .  

The D i s t r i c t  Cour t  of Appeal,  Th i rd  D i s t r i c t ,  committed 

e r r o r  i n  i t s  d e c i s i o n  i n  the case of Berger v. Fireman's Fund 

Insurance Company, supra. Where the  p a r t i e s  have s t i p u l a t e d  t h a t  

an a r b i t r a t i o n  award w i l l  not be binding, such a  s t i p u l a t i o n  is  

va l i d  pursuant t o  Florida S t a t u t e  682.02 and does  no t  v i o l a t e  

F l o r i d a  P u b l i c  Po l i cy .  The decis ion  of the D i s t r i c t  Court of 

Appeal, Second D i s t r i c t ,  should be affirmed and adopted by t h i s  

cour t .  The p a r t i e s  should proceed t o  t r i a l  f o r  the  reso lu t ion  of 



t h e  d i s p u t e  i n  t h i s  m a t t e r .  
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707 F r a n k l i n  S t r e e t  Mal l  
P o s t  Office Box 2003 
Tampa, F l o r i d a  33601 
( 8 1 3 )  229-7009 
F l a .  Bar #606693 
A t t o r n e y s  f o r  Arnica Mutual I n s .  Co. 



a CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  a n d  c o r r e c t  c o p y  o f  t h e  

f o r e g o i n g  was f u r n i s h e d  b y  U. S. Mail t o  W. James K e l l y ,  E s q u i r e ,  

P. 0. Box 2177 ,  L a k e l a n d ,  F l o r i d a  33806-2177,  C. K e n n e t h  S t u a r t ,  

E s q u i r e ,  P. 0. Box 2177 ,  L a k e l a n d ,  F l o r i d a  3 3 8 0 6 - 2 1 7 7 ,  T h o m a s  

E r v i n ,  E s q u i r e ,  P. 0. Box 1 1 7 0 ,  T a l l a h a s s e e ,  F l o r i d a  32302 ,  and 

E. C. D e e n o  K i t c h e n s ,  E s q u i r e ,  P.  0. Box 1 1 7 0 ,  T a l l a h a s s e e ,  

F l o r i d a  32302  t h i s  2nd d a y  o f  J u n e ,  1 9 8 8 .  

/ H A ~ H E U R .  DANAHY, ES~. of  
M i t c h e l l ,  A l l e y ,  Rywant 

& V e s s e l ,  P. A. 
7 0 7  F r a n k l i n  S t r e e t  Mall 
P o s t  O f f i c e  Box 2003  
Tampa, F l o r i d a  3 3 6 0 1  
( 8 1 3 )  229-7009 

A t t o r n e y s  f o r  Amica M u t u a l  I n s .  Co. 
F l a .  Bar  # f o r  Mr. A l v a r e z  - 298522 
F l a .  Bar  # f o r  Mr. Danahy - 606693  


