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I N  THE SUPREME COURT OF FLORIDA 

J O H N  S .  ROE, 

P e t i t i o n e r ,  

v s  . 
AMICA MUTUAL INSURANCE CO., 

CASE NO. 71 ,682  

Responden t .  

PETITIONER'S INITIAL 
BRIEF ON THE MERITS 

PRELIMINARY STATEMENT 

T h e s e  p r o c e e d i n g s  are  b e f o r e  t h i s  C o u r t  o n  c o n f l i c t  

w i t h  B e r q e r  v .  F i r e m a n ' s  F u n d  I n s u r a n c e  Company,  5 1 5  S o . 2 d  

9 9 7  ( F l a .  3 d  DCA 1 9 8 7 ) .  By O r d e r  o f  A p r i l  8 ,  1 9 8 8 ,  t h i s  

C o u r t  a c c e p t e d  j u r i s d i c t i o n  f o r  r e v i e w  o n  t h e  merits.  

T h o u g h  j u r i s d i c t  i o n a l l y  u n n e c e s s a r y ,  t h e  case 

i s  a l s o  o f  g r e a t  p u b l i c  i m p o r t a n c e ,  f o r  i t  p r e s e n t s  f o r  

r e v i e w  t h e  v a l i d i t y ,  c o n s t r u c t i o n  a n d  means o f  a p p l i c a t i o n  

o f  a common a u t o m o b i l e  i n s u r a n c e  p o l i c y  c l a u s e  w h e r e b y  t h e  

i n s u r e r  i s  a u t h o r i z e d  t o  u n i l a t e r a l l y  r e q u i r e  a r b i t r a t i o n  

o f  a l l  u n i n s u r e d  o r  u n d e r i n s u r e d  c l a i m s  b y  t h e  i n s u r e d ,  

a n d  t h e n  u n i l a t e r a l l y  r e j e c t  a n y  a r b i t r a t i o n  a w a r d  t o  t h e  

i n s u r e d  e x c e e d i n g  $10 ,000 ,  and demand t r i a l  as t o  damages .  

P e t i t i o n e r  u r g e s  t h a t  t h e  p r o v i s i o n  a u t h o r i z i n g  

t h e  i n s u r e r  t o  u n i l a t e r a l l y  re ject  s u c h  a n  a r b i t r a t i o n  a w a r d  

a n d  demand t r i a l  on  amount o f  damages  is  c o n t r a r y  t o  F l o r i d a  



law and public policy, and is, therefore, invalid. Alterna- 

tively, petitioner urges that in the instant case the arbitration 

rejection privilege was erroneously construed and was not 

timely invoked by the insurer in the manner required by 

Florida law. 

Petitioner urges that, on either ground, the arbitra- 

tion award of $225,735 on his behalf should have been confirmed, 

and the trial court and district court erred in holding 

to the contrary. That error should be reversed and corrected 

by this Court. 



STATEMENT OF THE CASE AND FACTS 

T h e s e  p r o c e e d i n g s  i n v o l v e  t h e  v a l i d i t y  o f  t h e  

fo l l owing  i n s u r a n c e  p o l i c y  p r o v i s i o n  r e g a r d i n g  r e s o l u t i o n  

by a r b i t r a t i o n  of  any d i s p u t e  between t h e  i n su red  and i n s u r e r  

concern ing  unde r in su red  m o t o r i s t  b e n e f i t s :  

A r b i t r a t i o n :  I f  w e  and  a  c o v e r e d  p e r s o n  d o  
n o t  a g r e e :  1. Whether  t h a t  p e r s o n  i s  l e g a l l y  
e n t i t l e d  t o  r e c o v e r  damages  u n d e r  t h i s  P a r t ;  o r  
2 .  A s  t o  t h e  a m o u n t  o f  d a m a g e s ;  e i t h e r  p a r t y  
may make a  w r i t t e n  demand f o r  a r b i t r a t i o n .  I n  
t h i s  e v e n t ,  each p a r t y  w i l l  s e l e c t  an  a r b i t r a t o r .  
The two a r b i t r a t o r s  w i l l  s e l e c t  a  t h i r d .  I f  t h e y  
c a n n o t  a g r e e  w i t h i n  30 d a y s ,  e i t h e r  may r e q u e s t  
t h a t  s e l e c t i o n  be  made by a  judge o f  a  c o u r t  having 
ju r i sd ic t ion .  Each pa r t y  w i l l :  1. Pay t h e  expenses  
i t  i n c u r s ;  and  2 .  Bea r  t h e  expenses  o f  t h e  t h i r d  
a r b i t r a t o r  e q u a l l y .  U n l e s s  b o t h  p a r t i e s  a g r e e  
o t h e r w i s e ,  a r b i t r a t i o n  w i l l  t a k e  p l a c e  i n  t h e  
coun ty  i n  wh ich  t h e  c o v e r e d  p e r s o n  l i v e s .  L o c a l  
r u l e s  o f  l a w  a s  t o  p r o c e d u r e  and  e v i d e n c e  w i l l  
apply. A decis ion agreed t o  by two of t h e  a r b i t r a t o r s  
w i l l  b e  b i n d i n g  a s  t o :  1. Whether  t h e  c o v e r e d  
p e r s o n  i s  l e g a l l y  e n t i t l e d  t o  r e c o v e r  d a m a g e s ;  
and  2 .  The amount o f  damages. Th i s  a p p l i e s  o n l y  
i f  t h e  amount  d o e s  n o t  e x c e e d  t h e  minimum l i m i t  
f o r  b o d i l y  i n j u r y  l i a b i l i t y  spec i f i ed  by t h e  f i nanc i a l  
r e s p o n s i b i l i t y  l a w  o f  t h e  s t a t e  i n  w h i c h  Your  
covered-auto i s  p r i n c i p a l l y  qa raqed .  I f  t h e  amount 
e x c e e d s  t h a t  l i m i t ,  e i t h e r  p a r t y  may demand t h e  
r i q h t  t o  a  t r i a l .  T h i s  demand must be  made w i t h i n  
60 d a y s  o f  t h e  a r b i t r a t o r s '  d e c i s i o n .  I f  t h i s  
demand i s  n o t  made, t h e  amount o f  damases aqreed  
t o  by t h e  a r b i t r a t o r s  w i l l  b e  b i n d i n q .  (Emphas i s  
s u p p l i e d  .) 

A t  i s s u e  is t h e  v a l i d i t y ,  const ruct ion  and manner of appl ica t ion  

of t h e  above-emphasized p r o v i s i o n  which a u t h o r i z e s  t h e  i n s u r e r  

t o  u n i l a t e r a l l y  reject any a r b i t r a t i o n  award exceeding $10,000 

and demand t r i a l .  

On Sep t embe r  2 4 ,  1 9 8 4 ,  p e t i t i o n e r ,  J o h n  S .  Roe,  

was i n v o l v e d  i n  a n  a u t o m o b i l e / b i c y c l e  c o l l i s i o n  i n  w h i c h  



h e  s u s t a i n e d  p e r s o n a l  i n j u r i e s .  A f t e r  r e s o l v i n g  a  c l a i m  

w i t h  t h e  t h i r d  p a r t y  t o r t f e a s o r ,  Mr. Roe made a  c l a i m  f o r  

u n d e r i n s u r e d  m o t o r i s t  b e n e f i t s  p u r s u a n t  t o  h i s  p o l i c y  o f  

i n s u r a n c e  w i t h  r e s p o n d e n t ,  Amica M u t u a l  I n s u r a n c e  Company 

( h e r e i n a f t e r  "Arnican o r  r e s p o n d e n t ) .  

The p a r t i e s  ag reed  t o  submit  t h e  c l a i m  of p e t i t i o n e r  

( a s  w e l l  a s  t h a t  o f  Mrs. Roe, which i s  n o t  a t  i s s u e  h e r e i n )  

t o  a r b i t r a t i o n .  A r b i t r a t i o n  h e a r i n g  was h e l d  on June  23,  

1986, a f t e r  which an a r b i t r a t i o n  award  was e n t e r e d  w h e r e i n  

p e t i t i o n e r  was awarded $225,735 f o r  pe r sona l  i n j u r i e s  sus ta ined 

i n  t h e  a c c i d e n t ,  a n d  p e t i t i o n e r ' s  w i f e  o n  h e r  c l a i m  w a s  

a w a r d e d  $ 4 0 , 0 0 0  ( R  3 ) .  A c o p y  o f  t h e  a r b i t r a t i o n  award  

e n t e r e d  June  27,  1986, i s  i n c l u d e d  i n  t h e  a p p e n d i x  t o  t h i s  

b r i e f  ( A  1).  

By l e t t e r  o f  J u l y  2 5 ,  1 9 8 6 ,  f r o m  r e s p o n d e n t ' s  

c o u n s e l  t o  p e t i t i o n e r  ' s  c o u n s e l ,  r e s p o n d e n t  Amica p u r p o r t e d  

t o  u n i l a t e r a l l y  r e j e c t  t h e  a r b i t r a t i o n  award t o  p e t i t i o n e r ,  

John S. Roe, and demand t r i a l  a s  t o  t h e  i s s u e  o f  p e t i t i o n e r ' s  

damages  ( R  8 9 ) .  A c o p y  o f  s a i d  l e t t e r  i s  i n c l u d e d  i n  t h e  

appendix t o  t h i s  b r i e f  ( A  2 ) .  No p e r t i n e n t  a c t i o n  was t a k e n  

by  r e s p o n d e n t  w i t h i n  90 d a y s  o f  t h e  a r b i t r a t i o n  award, o t h e r  

t h a n  f o r w a r d i n g  o f  t h e  r e f e r e n c e d  l e t t e r  t o  c o u n s e l  f o r  

p e t i t i o n e r ,  John S. Roe. 

On O c t o b e r  3 ,  1 9 8 6 ,  p e t i t i o n e r  f i l e d  h i s  M o t i o n  

t o  Confirm Arb i t r a t ion  Award, which motion a l s o  s o u g h t  conf i rm-  

a t i o n  o f  t h e  a r b i t r a t i o n  award  t o  Mrs.  Roe ( R  1 - 3 ) .  The 



c i r c u i t  c o u r t  e n t e r e d  judgment on December 31, 1986 ( f i l e d  

January 5 ,  1987) wherein t h e  a r b i t r a t i o n  award t o  p e t i t i o n e r ,  

John  S.  Roe, was not c o n f i r m e d  on t h e  ground  t h a t  counse l  

f o r  respondent wrote c o u n s e l  f o r  p e t i t i o n e r  w i t h i n  60 d a y s  

of t h e  a r b i t r a t i o n  award and demanded t r i a l  a s  t o  p e t i t i o n e r ' s  

c l a i m  ( R  29 -30 ) .  A copy  o f  t h e  judgment  i s  i n c l u d e d  i n  

t h e  append ix  t o  t h i s  b r i e f  ( A  3-4) .  The judgment confirmed 

t h e  a r b i t r a t i o n  award a s  t o  P a t r i c i a  Roe, t h e r e  hav ing  been  

no t i m e l y  l e t t e r  o f  r e j e c t i o n  or motion t o  vaca t e ,  c o r r e c t  

o r  modify a s  t o  s a i d  award (A 3-4) .  

A f t e r  d e n i a l  o f  m o t i o n s  f o r  r e h e a r i n g  ( R  31-76; 

77-78; 84) ,  appea l  and c r o s s  appea l  were taken  t o  t h e  D i s t r i c t  

Court of Appeal, Second D i s t r i c t  of F l o r i d a  ( R  85; R 8 7 ) .  

By Op in ion  o f  December 2 ,  1987, t h e  d i s t r i c t  c o u r t  

a f f i rmed .  Amica Mutual  I n s u r a n c e  Company v.  John  S .  Roe, 

e t  u x . ,  12  F.L.W. 2772 ( F l a .  2d DCA - December 2 ,  1 9 8 7 ) .  

The d i s t r i c t  c o u r t  h e l d ,  i n  p e r t i n e n t  p a r t ,  t h a t  t h e  p o l i c y  

p r o v i s i o n  a t  i s s u e  c o n t r a c t u a l l y  a u t h o r i z e d  respondent  t o  

u n i l a t e r a l l y  r e j e c t  any  a r b i t r a t i o n  a w a r d  t o  p e t  i t  i o n e r  

i n  e x c e s s  o f  $10 ,000 ,  and d i d  no t  con t ravene  e i t h e r  Chapter 

682, F l o r i d a  S t a t u t e s  ( F l o r i d a  A r b i t r a t i o n  Code) o r  F l o r i d a  

p u b l i c  p o l i c y  i n  s o  p r o v i d i n g .  The d i s t r i c t  c o u r t  h e l d  

t h a t  t h e  l e t t e r  t o  p e t i t i o n e r  s c o u n s e l ,  w i t h o u t  more, was 

s u f f i c i e n t  t o  e f f e c t i v e l y  r e j e c t  t h e  a r b i t r a t i o n  award t o  

p e t i t i o n e r  and e n t i t l e  r e s p o n d e n t  t o  t r i a l .  A copy  o f  t h e  



d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  i s  i n c l u d e d  i n  t h e  appendix 

t o  t h i s  b r i e f  ( A  5-10).  

The p r o v i s i o n s  o f  Chap te r  682, F l a .  S t a t . ,  p e r t i n e n t  

t o  t h e s e  p r o c e e d i n g s  a r e  s e t  f o r t h  i n  t h e  a p p e n d i x  t o  t h i s  

b r i e f  ( A  1 1 - 1 2 ) .  T h e s e  i n c l u d e  SS682.02,  6 8 2 . 1 2 ,  682.13, 

682.14 and 682.15, F la .  S t a t .  I n  summary, S682.02, F l a .  S t a t . ,  

p r o v i d e s  t h a t  p a r t i e s  may a g r e e ,  o r  c o n t r a c t ,  t o  s u b m i t  

e x i s t i n g  o r  f u t u r e  c o n t r o v e r s i e s  between them t o  a r b i t r a t i o n ,  

and f u r t h e r  p r o v i d e s  i n  p e r t i n e n t  p a r t :  

S u c h  a g r e e m e n t  o r  p r o v i s i o n  s h a l l  b e  v a l i d ,  
e n f o r c e a b l e  a n d  i r r e v o c a b l e  w i t h o u t  r e g a r d  t o  
t h e  j u s t i c i a b l e  c h a r a c t e r  o f  t h e  c o n t r o v e r s y ;  
p r o v i d e d  t h a t  t h i s  l a w  s h a l l  n o t  a p p l y  t o  a n y  
s u c h  a g r e e m e n t  o r  p r o v i s i o n  t o  a r b i t r a t e  i n  which 
i t  i s  s t i p u l a t e d  t h a t  t h i s  law s h a l l  n o t  a p p l y  
o r  t o  any a r b i t r a t i o n  o r  award t h e r e u n d e r .  

S e c t i o n  6 8 2 . 1 2 ,  F l a .  S t a t . ,  p r o v i d e s  f o r  j u d i c i a l  

c o n f i r m a t i o n  o f  a r b i t r a t i o n  awards and commands t h a t :  

Upon a p p l i c a t i o n  o f  a p a r t y  t o  t h e  a r b i t r a t i o n ,  
t h e  c o u r t  s h a l l  c o n f i r m  a n  a w a r d ,  u n l e s s  w i t h i n  
t h e  t i m e  l i m i t s  h e r e i n a f t e r  imposed g r o u n d s  a r e  
u r g e d  f o r  v a c a t i n g  o r  m o d i f y i n g  o r  c o r r e c t i n g  
t h e  a w a r d ,  i n  which  c a s e  t h e  c o u r t  s h a l l  proceed 
a s  p rov ided  i n  55 682.13 and 682.14. 

S e c t i o n  6 8 2 . 1 3 ,  F l a .  S t a t . ,  s e t s  f o r t h  s p e c i f i c ,  

l i m i t e d  g r o u n d s  f o r  " v a c a t i n g n  an  a r b i t r a t i o n  a w a r d ,  a n d  

8682 .14 ,  F l a .  S t a t . ,  s e t s  f o r t h  s e p a r a t e ,  l i m i t e d  grounds  

f o r  " m o d i f i c a t i o n  o r  c o r r e c t i o n "  o f  a n  a w a r d .  Bo th  r e q u i r e  

a n  " a p p l i c a t i o n "  o f  t h e  p a r t y  s e e k i n g  s u c h  r e l i e f  t o  b e  

submitted within 90 days of r e c e i p t  o f  a copy of  t h e  a r b i t r a t i o n  

award by t h e  a p p l i c a n t .  



I t  i s  u n d i s p u t e d  t h a t  n o  " a p p l i c a t i o n n  u r g i n g  

"grounds"  a s  r e q u i r e d  and l i m i t e d  by 88628.12-14, F l a .  S t a t . ,  

w a s  t i m e l y ,  o r  e v e r ,  s u b m i t t e d  i n  t h e s e  p r o c e e d i n g s  (see 

A 3, Judgment, p a r a .  1) on b e h a l f  o f  r e sponden t .  Only respon- 

d e n t ' s  l e t t e r  t o  p e t i t i o n e r  's  c o u n s e l  was o f fe red ,  and accepted 

by t h e  c o u r t s  below, a s  t h e  b a s i s  o f  d e n i a l  o f  c o n f i r m a t i o n  

o f  t h e  a r b i t r a t i o n  award t o  p e t i t i o n e r .  

The d i s t r i c t  c o u r t ,  i n  i ts dec i s ion  below, acknowledged 

c o n f l i c t  w i t h  a  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  

T h i r d  D i s t r i c t  o f  F l o r i d a .  I n  B e r q e r  v .  F i r e m a n ' s  Fund 

I n s u r a n c e  Company, 515  So.2d  997 ( F l a .  3d DCA 1 9 8 7 ) ,  t h e  

T h i r d  D i s t r i c t  h e l d  t h a t  an i d e n t i c a l  p o l i c y  p r o v i s i o n  contra-  

vened b o t h  t h e  F l o r i d a  A r b i t r a t i o n  Code a n d  F l o r i d a  p u b l i c  

p o l i c y  a n d  was, t h e r e f o r e ,  i n v a l i d .  I n  t h e  i n s t a n t  c a s e  

t h e  Second D i s t r i c t  h e l d  t h a t  s u c h  a p r o v i s i o n  c o n t r a v e n e d  

n e i t h e r .  The d i r e c t  c o n f l i c t ,  as acknowledged, is c l e a r .  

Upon p r o p e r  i n v o c a t i o n  o f  j u r i s d i c t i o n  by p e t i t i o n e r ,  

t h i s  C o u r t  e n t e r e d  i t s  O r d e r  o f  A p r i l  8 ,  1 9 8 8 ,  a c c e p t i n g  

j u r i s d i c t i o n .  



SUMMARY OF ARGUMENT 

T h e  i n s t a n t  d e c i s i o n  s h o u l d  b e  r e v e r s e d .  The  

c o n t r a c t  p r o v i s i o n  i n  q u e s t i o n  is  c o n t r a r y  t o  F l o r i d a  p u b l i c  

p o l i c y  a n d  t h e  F l o r i d a  A r b i t r a t i o n  Code  i n  i t s  a t t e m p t  t o  

r e n d e r  a r b i t r a t i o n  a w a r d s  e x c e e d i n g  $ 1 0 , 0 0 0  n o n - b i n d i n g  

a t  t h e  u n i l a t e r a l ,  g r o u n d l e s s  e l e c t i o n  o f  t h e  i n s u r e r .  

F l o r i d a  p u b l i c  p o l i c y  r e c o g n i z e s  t h a t  t h e  v e r y  

e s s e n c e  o f  a r b i t r a t i o n  i s  a n  a g r e e m e n t  t o  b e  bound  b y  t h e  

f a c t u a l  d e t e r m i n a t i o n  o f  t h e  a r b i t r a t o r s  a n d  t h u s  end t h e  

f a c t u a l  c o n t r o v e r s y .  B a n k e r s  & S h i p p e r s  I n s u r a n c e  Company 

v .  G o n z a l e z ,  2 3 4  So .2d  693 ( F l a .  3d DCA 1 9 7 0 ) .  T h i s  p u b l i c  

p o l i c y  i s  r e f l e c t e d  i n  t h e  F l o r i d a  A r b i t r a t i o n  Code ,  w h i c h  

a u t h o r i z e s  s u c h  a g r e e m e n t s  f o r  a r b i t r a t i o n  and r e n d e r s  s u c h  

agreements, and a r b i t r a t i o n  awards ,  i r r e v o c a b l e  and e n f o r c e a b l e  

e x c e p t  upon " a p p l i c a t i o n "  a n d  s h o w i n g  o f  c a r e f u l l y  l i m i t e d  

g rounds .  55682.02, 682.12-14, F l a .  S t a t .  

S e c t i o n  682.02, F l a .  S t a t . ,  does provide f o r  a r b i t r a -  

t i o n  agreements which " s t i p u l a t e "  t h a t  t h e  F l o r i d a  A r b i t r a t i o n  

C o d e  " s h a l l  n o t  a p p l y . "  The  i n s t a n t  a g r e e m e n t  d o e s  n o t  

s o  p r o v i d e  o r  s t i p u l a t e .  I n s t e a d ,  i t  p u r p o r t s  t o  m o d i f y  

o r  c i r c u m v e n t  t h e  r e q u i r e m e n t s  o f  55682.12-14, F l a .  S t a t . ,  

by g ran t ing  t o  t h e  i n s u r e r  an unauthor ized  r i g h t  t o  u n i l a t e r a l l y  

a n d  a t  w i l l  r e jec t  and a v o i d  c o n f i r m a t i o n  o f  any  a r b i t r a t i o n  

award exceed ing  $10,000. 

The  p r o v i s i o n  p u r p o r t i n g  t o  a u t h o r i z e  r e s p o n d e n t  

t o  r e j e c t  a n  a r b i t r a t i o n  award exceed ing  $10,000 u n i l a t e r a l l y  
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a n d  a t  w i l l  i s  c o n t r a r y  t o  F l o r i d a  l a w  a n d  p u b l i c  p o l i c y ,  

and i n v a l i d .  B e r q e r  v .  F i r e m a n ' s  Fund I n s u r a n c e  C o m ~ a n v ,  

5 1 5  S o . 2 d  9 9 7  ( F l a .  3d DCA 1 9 8 7 ) .  The p r o v i s i o n  s h o u l d  

be s t r i c k e n ,  w i t h  i n s t r u c t i o n  t h a t  upon remand t h e  a r b i t r a t i o n  

award  t o  p e t i t i o n e r  b e  c o n f i r m e d  and  r e d u c e d  t o  judgment. 

SS682.12, 682.15, F l a .  S t a t .  

T h e  d e c i s i o n  b e l o w ,  a n d  d e n i a l  o f  c o n f i r m a t i o n ,  

shou ld  a l t e r n a t i v e l y  b e  r e v e r s e d  on t h e  f a c t s  o f  t h i s  c a s e .  

Respondent d i d  n o t  mere ly  e n t e r  i n t o  t h e  c o n t r a c t  i n  quest ion,  

b u t  a l s o  aqreed  a f t e r  t h e  c o n t r o v e r s y  a r o s e  t h a t  t h e  d i s p u t e  

and  damages  b e  s u b m i t t e d  t o  a r b i t r a t i o n .  A r b i t r a t i o n  was 

a c t u a l l y  c o n d u c t e d  a n d  c o m p l e t e d .  T h e r e a f t e r ,  r e s p o n d e n t  

d i d  n o t  w i t h i n  90 d a y s  a s  r e q u i r e d  b y  l a w  [SS682.12-14,  

F l a .  S t a t . ]  submit  a n y  " a p p l i c a t i o n "  t o  a n y  c o u r t  s e e k i n g  

t o  modify o r  v a c a t e  t h e  a r b i t r a t i o n  award on e i t h e r  s t a t u t o r y  

o r  c o n t r a c t u a l  grounds .  R a t h e r ,  r e sponden t  m e r e l y  f o r w a r d e d  - 

p e t i t i o n e r ' s  a t t o r n e y  a  l e t t e r  ( A  2 ) .  

T h e  s u b j e c t  a r b i t r a t i o n  " e s c a p e n  c l a u s e ,  i f  n o t  

declared inva l id  and s t r i c k e n ,  must be construed a s  i n c o r p o r a t i n g  

e x i s t i n g  F l o r i d a  l a w .  D e p a r t m e n t  o f  I n s u r a n c e  v. Teachers  

Ins .  Co., 404 So.2d 735,  741 ( F l a .  1 9 8 1 ) .  P roper  c o n s t r u c t i o n  

o f  t h e  c o n t r a c t  i n c o r p o r a t e s  t h e  r e q u i r e m e n t s  a n d  l i m i t s  

o f  SS682.12-14,  F l a .  S t a t . ,  a s  t h e  means a n d  g r o u n d s  f o r  

p o s t - a r b i t r a t i o n  demand f o r  t r i a l .  Respondent whol ly  f a i l e d  

t o  meet t h e s e  r e q u i r e m e n t s .  



Where responden t  a g r e e d  t o  a r b i t r a t i o n  and t h e r e a f t e r  

f a i l e d  t o  f i l e  any c o u r t  " a p p l i c a t i o n "  t o  v a c a t e  o r  m o d i f y  

a s  r e q u i r e d  by l a w  w i t h i n  90 d a y s ,  i t  c o u l d  n o t  t h e r e a f t e r  

c h a l l e n g e  t h e  a r b i t r a t o r s '  award. See B u r t  v .  D u v a l  C o u n t y  

S c h o o l  B o a r d ,  4 8 1  So.2d 5 5  ( F l a .  1st DCA 1 9 8 5 ) ;  D a i r y l a n d  

I n s u r a n c e  Company v .  H u d n a l l ,  279  So.2d 905 ( F l a .  3d  DCA 

1 9 7 3 ) .  The d e c i s i o n  b e l o w  h o l d i n g  t o  t h e  c o n t r a r y  s h o u l d  

b e  r e v e r s e d  w i t h  i n s t r u c t i o n  t h a t  upon remand t h e  a r b i t r a t i o n  

award b e  conf i rmed and reduced t o  judgment. 



POINT I 

THE CONTRACT PROVISION A U T H O R I Z I N G  THE 
INSURER TO UNILATERALLY R E J E C T  A T  WILL 
ANY A R B I T R A T I O N  AWARD EXCEEDING $10,000 
I S  CONTRARY TO THE F L O R I D A  A R B I T R A T I O N  
CODE AND PUBLIC POLICY AND IS ,  THEREFORE, 
INVALID AND INOPERATIVE. 

T h i s  p o i n t  i n v o l v e s  t h e  v a l i d i t y  o f  an insurance  

contract  c lause  which provides for  a r b i t r a t i o n  of i n su re r - in su red  

d i s p u t e s  a s  t o  u n d e r i n s u r e d  m o t o r i s t  b e n e f i t s ,  and t h e n  

p u r p o r t s  t o  a u t h o r i z e  t h e  i n s u r e r  t o  u n i l a t e r a l l y  r e j e c t  

any  a r b i t r a t i o n  award which e x c e e d s  t h e  s t a t u t o r y  minimum 

l i m i t  f o r  b o d i l y  i n j u r y  l i a b i l i t y ,  o r  $10,000. 

I n  t h e  i n s t a n t  c a s e  p e t i t i o n e r  was i n j u r e d  i n  

an a u t o m o b i l e / b i c y c l e  c o l l i s i o n .  T h e r e a f t e r ,  p e t i t i o n e r  

made a  c l a i m  f o r  u n d e r i n s u r e d  m o t o r i s t  b e n e f i t s  a g a i n s t  

h i s  i n s u r e r ,  r e s p o n d e n t  Amica Mutua l  I n s u r a n c e  Company. 

The p a r t i e s  a g r e e d  t o  s u b m i t  t h e  d i s p u t e  t o  a r b i t r a t i o n .  

A r b i t r a t i o n  proceedings  were t h e r e a f t e r  conducted.  I n  t h o s e  

p r o c e e d i n g s  t h e r e  were  no d i s p u t e d  i s s u e s  a s  t o  c o v e r a g e  

o r  l i a b i l i t y .  

The appointed a r b i t r a t o r s ,  on June 27, 1986, returned 

an a r b i t r a t i o n  award o f  $225,735 i n  f a v o r  o f  p e t i t i o n e r  

( A  1 ) .  Respondent  d i d  n o t  pay  s a i d  award b u t  i n s t e a d ,  on 

J u l y  25, 1986, d e l i v e r e d  t o  p e t i t i o n e r ' s  a t t o r n e y  a  l e t t e r  

which s t a t e d  i n  p e r t i n e n t  p a r t :  



A m i c a ' s  p o l i c y  a p p l i c a b l e  t o  t h e  a b o v e  l o s s  
g i v e s  i t  t h e  r i g h t  t o  demand a  t r i a l  w h e r e  t h e  
amount  o f  damages awarded by t h e  a r b i t r a t o r s  under  
t h e  UM coverage exceeds t h e  minimum l i m i t  o f  l i a b i l i t y  
s p e c i f i e d  b y  t h e  f i n a n c i a l  r e s p o n s i b i l i t y  l a w .  
In  t h e  event t h a t  you were not  aware of t h i s  p r o v i s i o n ,  
I am e n c l o s i n g  a  s a m p l e  c o p y  o f  A m i c a ' s  p o l i c y ,  
i n c l u d i n g  i t s  F l o r i d a  UM e n d o r s e m e n t .  P l e a s e  
t a k e  a  l o o k  a t  t h e  a r b i t r a t i o n  p r o v i s i o n  o f  t h e  
F l o r i d a  UM e n d o r s e m e n t  t h a t  i s  on t h e  t h i r d  f r o m  
t h e  l a s t  page  o f  t h e  p o l i c y .  

Amica h a s  i n s t r u c t e d  m e  t o  invoke t h a t  provision,  
and on i t s  b e h a l f ,  we demand a  t r i a l  w i t h  r e f e r e n c e  
t o  Mr. R o e ' s  d a m a g e s ,  p u r s u a n t  t o  t h e  p o l i c y  pro-  
v i s i o n .  

R e s p o n d e n t  d i d  n o t ,  h o w e v e r ,  f i l e  o r  s u b m i t  a n y  j u d i c i a l  

a p p l i c a t i o n  s e e k i n g  t o  h a v e  t h e  s u b j e c t  a r b i t r a t i o n  award  

m o d i f i e d  o r  v a c a t e d  a s  r e q u i r e d  b y  55682.12-14, F l a .  S t a t .  

R e s p o n d e n t ' s  f a i l u r e  t o  s u b m i t  a  j u d i c i a l  a p p l i c a t i o n  a s  

r e q u i r e d  by law w i l l  b e  t r e a t e d  i n  P o i n t  I1 o f  t h i s  b r i e f .  

The f o c u s  o f  t h i s  p o i n t  i s  t h e  i n v a l i d i t y  o f  t h e  

c o n t r a c t u a l  c l a u s e  which  p u r p o r t s  t o  a u t h o r i z e  r e s p o n d e n t ,  

a f t e r  a r b i t r a t i o n ,  t o  u n i l a t e r a l l y  and  a t  w i l l  r e j e c t  any 

a r b i t r a t i o n  award exceed ing  $10 , 000 , e v e n  t h o u g h  s a i d  award  

i s  c l e a r l y  w i t h i n  c o v e r a g e  o f  u n i n s u r e d  m o t o r i s t  b e n e f i t s  

p rov ided  by c o n t r a c t .  

P e t  i t  i o n e r  r e s p e c t f u l l y  u r g e s  t h a t  t h e  p r o v i s i o n  

i s  c o n t r a r y  t o  F l o r i d a  l a w  a n d  p u b l i c  p o l i c y  r e s p e c t i n g  

t h e  v e r y  n a t u r e  o f  a r b i t r a t i o n  a n d  i s ,  t h e r e f o r e ,  i n v a l i d  

and u n e n f o r c e a b l e .  

Under F l o r i d a  l a w  a r b i t r a t i o n  i s  c l e a r l y  f a v o r e d  

a s  a  means o f  d i s p u t e  r e s o l u t i o n ,  a n d  e v e r y  r e a s o n a b l e  



p r e s u m p t i o n  i s  i n d u l g e d  t o  u p h o l d  p r o c e e d i n g s  r e s u l t i n g  

i n  an award. Beach Resor ts  I n t e r n .  v. Clarmac Marine Cons t .  Co . , 
339 So.2d 689 ( F l a .  2d DCA 1 9 7 6 ) .  

I n  B r o w a r d  C o u n t y  P a r a p r o f e s s i o n a l  A s s o c i a t i o n  

v.  McComb, 3 9 4  So.2d  4 7 1  ( F l a .  4 t h  DCA 1 9 8 1 ) ,  it was h e l d  

i n  p e r t i n e n t  p a r t  a t  page  472 t h a t :  

An a r b i t r a t o r ' s  a w a r d  i s  e n t i t l e d  t o  a  h i g h  
d e g r e e  o f  c o n c l u s i v e n e s s  a n d  s h o u l d  b e  d i s t u r b e d  
o n l y  when a c l e a r  s h o w i n g  h a s  b e e n  made t h a t  t h e  
a r b i t r a t o r  h a s  e x c e e d e d  t h e  a u t h o r i t y  g r a n t e d  
t o  him. 

I n  t h e  i n s t a n t  p r o c e e d i n g  n o  i s s u e s  o f  l i a b i l i t y  

o r  coverage were d isputed ,  and t h e  i s s u e  submit ted t o  a r b i t r a t i o n  

w a s  t h e  d e t e r m i n a t i o n  a n d  a w a r d  o f  t h e  amount  o f  d a m a g e s  

s u f f e r e d  by  p e t i t i o n e r .  D e t e r m i n a t i o n  o f  amoun t  o f  damages  

is  c l e a r l y  a  m a t t e r  p r o p e r l y  s u b m i t t e d  t o  a r b i t r a t i o n ,  and 

p r o p e r l y  d e t e r m i n e d  by  a r b i t r a t i o n .  

While t h e r e  a r e  s t a t u t o r i l y  a u t h o r i z e d ,  and l imi t ed ,  

p r o c e d u r e s  f o r  v a c a t i n g  a n d  m o d i f y i n g  a r b i t r a t o r ' s  a w a r d s  

i S S 6 8 2 . 1 2 - 1 4 ,  F l a .  S t a t . ] ,  t h e  l a w  o f  F l o r i d a  r e c o g n i z e s  

t h a t :  

The v e r y  e s s e n c e  o f  an  a r b i t r a t i o n  is an agreement 
t o  b e  bound  b y  t h e  f a c t u a l  d e t e r m i n a t i o n  o f  t h e  
a r b i t r a t o r  and t h u s  end t h e  f a c t u a l  c o n t r o v e r s y .  

B a n k e r s  & S h i ~ p e r s  I n s u r a n c e  Company v .  Gonzalez ,  
234 So.2d 693 ( F l a .  3d DCA 1970) 

To t h e  same e f f e c t  is  T r a v e l e r s  I n s u r a n c e  Company v. L u c k e t t ,  

279 So.2d 885 ( F l a .  3d DCA 1 9 7 3 ) ,  w h e r e i n  t h e  c o u r t  f u r t h e r  

h e l d  a t  page  886: 



I t  h a s  l o n g  b e e n  e s t a b l i s h e d  i n  t h i s  s t a t e  
t h a t  a v a l i d  a g r e e m e n t  t o  a r b i t r a t e  t h e  a m o u n t  
o f  d a m a g e s  b e t w e e n  a n  i n s u r e d  a n d  i n s u r e r ,  a n d  
a subsequent award t h e r e o n  is  b i n d i n g  on t h e  p a r t i e s  . . . M o r e o v e r ,  s u c h  a n  a g r e e m e n t  t o  a r b i t r a t e  
is governed by t h e  p r o v i s i o n s  o f  t h e  F l o r i d a  A r b i t r a -  
t i o n  Code  a n d  t h e  p r o c e d u r e s  f o r  c h a l l e n g i n g  t h e  
p r o p r i e t y  o r  r e g u l a r i t y  o f  t h e  award o r  p r o c e e d i n g s  
are  set  o u t  s p e c i f i c a l l y  t h e r e i n .  . . . ( C i t a t i o n s  
o m i t t e d . )  

T h e  i n s t a n t  a g r e e m e n t  s e e k s  t o  p e r v e r t  t h e  v e r y  

e s s e n c e  o f  a r b i t r a t i o n  by i ts  e s c a p e  c l a u s e  which p r o v i d e s :  

T h i s  [ b i n d i n g  n a t u r e ]  a p p l i e s  o n l y  i f  t h e  amount 
d o e s  n o t  exceed  t h e  minimum l i m i t  f o r  b o d i l y  i n j u r y  
l i a b i l i t y  s p e c i f i e d  by t h e  f i n a n c i a l  r e s p o n s i b i l i t y  
law o f  t h e  s t a t e  i n  w h i c h  y o u r  c o v e r e d  a u t o  i s  
p r i n c i p a l l y  g a r a g e d .  [ F l o r i d a  - $ 1 0 , 0 0 0 1  I f  
t h e  amoun t  e x c e e d s  t h a t  l i m i t ,  e i t h e r  p a r t y  may 
demand  t h e  r i g h t  t o  a t r i a l .  I f  t h i s  demand i s  
n o t  made, t h e  amoun t  o f  d a m a g e s  a g r e e d  t o  b y  t h e  
a r b i t r a t o r s  w i l l  b e  b i n d i n g .  ( B r a c k e t e d  information 
s u p p l i e d .  ) 

T h u s ,  t h e  p r o v i s i o n  s e e k s  t o  d e s t r o y  t h e  v e r y  

e s s e n c e  o f  a r b i t r a t i o n  by making t h e  a r b i t r a t i o n  a w a r d  non-  

b i n d i n g  a t  w i l l  a n d  u n i l a t e r a l l y  i f  i t  e x c e e d s  $ 1 0 , 0 0 0 ,  

e v e n  t h o u g h  f u l l y  w i t h i n  c o v e r a g e  a n d  c o n t r a c t  b e n e f i t s  

p r o v i d e d .  

F u r t h e r m o r e ,  t h e  p r o v i s i o n  i s  d i r e c t l y  c o n t r a r y  

t o  t h e  commands o f  55682 .12 ,  6 8 2 . 1 3  a n d  6 8 2 . 1 4 ,  F l a .  S t a t .  

F l o r i d a  law p r o v i d e s  i n  5682.12, F l a .  S t a t . ,  t h a t  a r b i t r a t i o n  

a w a r d s  s h a l l  b e  j u d i c i a l l y  c o n f i r m e d ,  u n l e s s  a c h a l l e n g e  

by a p p l i c a t i o n  t o  v a c a t e  o r  modi fy  is t i m e l y  f i l e d  (90 d a y s ) ,  

u r g i n g  g r o u n d s  se t  f o r t h  i n  e i t h e r  5682 .13  o r  5 6 8 2 . 1 4 ,  F l a .  

s t a t .  ( A  11) . 



Sect ion  682.13 , F l a .  S t a t . ,  s e t s  f o r t h  f i v e  separate  

def ined  g r o u n d s  f o r  v a c a t i n g  an a r b i t r a t i o n  award ( A  11). 

T h o s e  g r o u n d s  r e p r e s e n t  t h e  p u b l i c  p o l i c y  o f  F l o r i d a  a s  

enunciated by t h e  l e g i s l a t u r e .  Those grounds do not i nc lude ,  

o r  a l l o w ,  an a r b i t r a t i o n  p r o c e e d i n g  o r  award t o  be  vacated 

o r  r e j e c t e d  by a  p a r t y  a t  w i l l  i f  some f i x e d  s u m  is  exceeded. 

Sec t ion  682.14, F l a .  S t a t .  s e t s  f o r t h  th ree  separate  

g r o u n d s  f o r  m o d i f i c a t i o n  o r  c o r r e c t i o n  o f  an a r b i t r a t i o n  

award ( A  1 2 )  . Those  g r o u n d s  d o  not i n c l u d e ,  o r  a l l ow,  an 

a r b i t r a t i o n  p r o c e e d i n g  o r  award t o  b e  m o d i f i e d  by a  p a r t y  

a t  w i l l  i f  some f ixed  s u m  is exceeded. 

A s  w i l l  be  t r e a t e d  more f u l l y  i n  Point 11, respondent 

i n  t h e s e  p r o c e e d i n g s  n e i t h e r  f i l e d  any  t i m e l y  a p p l i c a t i o n  

t o  v a c a t e  o r  m o d i f y  a s  r e q u i r e d  by 5682.12,  F l a .  S t a t . ,  

nor ever  a s s e r t e d  any recognized ground t o  v a c a t e  o r  modi fy  

a s  r equ i r ed  by 55682.13-14, F l a .  S t a t .  

The e r r o r  o f  t h e  d i s t r i c t  c o u r t ,  and of t h e  t r i a l  

c o u r t  i n  denying con f i rma t ion ,  is  c l e a r .  Those c o u r t s  e f f ec -  

t i v e l y  h e l d  t h a t  r e s p o n d e n t  c o u l d  e n j o y  t h e  b e n e f i t s  o f  

a rb i t r a t i on  (and un i l a t e r a l l y  impose t h e  procedure  on p e t i t i o n e r  

i f  i t  s o  c h o s e )  and t h e n  remove t h e  very essence  o r  n a t u r e  

of  a r b i t r a t i o n  by r e se rv ing  t h e  r i g h t  t o  u n i l a t e r a l l y  r e j e c t  

a t  w i l l  a  d i s p l e a s i n g  a r b i t r a t i o n  award. The cour ts  e f fec t ive ly  

allowed respondent t o  amend o r  modi fy  by c o n t r a c t  5682.13,  

F l a .  S t a t . ,  and add an a d d i t i o n a l  ground t o  t h e  e f f e c t  t h a t :  



The i n s u r e r  may a t  w i l l  h a v e  v a c a t e d  any a r b i t r a t i o n  award 

exceed ing  $10,000. 

N e i t h e r  F l o r i d a  l a w  n o r  p u b l i c  p o l i c y  a l l o w s  s u c h  

a  p r o v i s i o n .  The d i s t r i c t  c o u r t  e r r e d  i n  h o l d i n g  t h a t  t h i s  

m a t t e r  was r e s o l v e d  i n  r e s p o n d e n t ' s  f a v o r  by mere r e f e r e n c e  

t o  c o n t r a c t .  The r i g h t  t o  c o n t r a c t  i n  F l o r i d a  is n o t  w i t h o u t  

l i m i t s .  I t  h a s  b e e n  r e c o g n i z e d  a n d  h e l d  t ime a n d  a g a i n  

t h a t  a  c o n t r a c t  p r o v i s i o n  w i l l  n o t  b e  e n f o r c e d  b y  t h e  c o u r t s  

w h e r e  t o  d o  s o  w i l l  v i o l a t e  t h e  f i x e d ,  s t r o n g  o r  s e t t l e d  

p u b l i c  p o l i c y  o f  t h e  s t a t e  i n  w h i c h  e n f o r c e m e n t  i s  s o u g h t .  

T i t l e  & T r u s t  Co. o f  F l o r i d a  v .  P a r k e r ,  468 So.2d 520 (Fla.  1st 

DCA 1 9 8 5 ) ;  Thomas v .  R a t i n e r ,  462 So.2d 1 1 5 7  ( F l a .  3d DCA 

1 9 8 4 ) .  

I t  i s  e q u a l l y  w e l l  e s t a b l i s h e d  u n d e r  F l o r i d a  law 

t h a t  t h e  p u b l i c  p o l i c y  o f  a  s t a t e  i s  t h e  l a w  o f  t h e  s t a t e  

whether  found i n  i t s  c o n s t i t u t i o n ,  s t a t u t e s ,  j u d i c i a l  r e c o r d s  

o r  o t h e r w i s e .  A t l a n t i c  C o a s t  L i n e  R .  Co. v .  B e a z l e y ,  5 4  

F l a .  3 1 1 ,  45 So .  7 6 1 ,  785-86 ( 1 9 0 7 ) .  T h u s ,  b o t h  F l o r i d a  

a p p e l l a t e  d e c i s i o n s  f a v o r i n g  and d e f i n i n g  t h e  b i n d i n g  n a t u r e  

o f  a r b i t r a t i o n ,  and p r o v i s i o n s  of Chapter 682, F lo r ida  S t a t u t e s ,  

l i m i t i n g  t h e  g r o u n d s  f o r  v a c a t i n g  a n  a r b i t r a t i o n  a w a r d ,  

a r e  p a r t  o f  t h e  p u b l i c  p o l i c y  o f  F l o r i d a .  The  d i s t r i c t  

c o u r t  e r r e d  i n  d i s r e g a r d i n g  t h i s  p u b l i c  p o l i c y  and  e n f o r c i n g  

a n  " e s c a p e n  c l a u s e  w h i c h  was d i r e c t l y  i n  v i o l a t i o n  o f  s u c h  

p u b l i c  p o l i c y .  



T h i s  same p u b l i c  p o l i c y  i s s u e  was r e c e n t l y  addressed 

by t h e  D i s t r i c t  Cour t  o f  A p p e a l ,  T h i r d  D i s t r i c t ,  i n  B e r s e r  

v .  F i r e m a n ' s  Fund I n s .  Company, 5 1 5  So.2d 997 ( F l a .  3d DCA 

1 9 8 7 ) .  I n  t h a t  c a s e ,  u n d e r  a n  i n d i s t i n g u i s h a b l e  p o l i c y  

c l a u s e ,  t h e  i n s u r e d  made a n  u n i n s u r e d  m o t o r i s t  c la im a n d  

demand f o r  a r b i t r a t i o n ,  which t h e  i n s u r e r  d e n i e d .  The i n s u r e d  

t h e n  ( p r i o r  t o  t h e  c o n d u c t  o f  a n y  a r b i t r a t i o n )  b r o u g h t  an  

a c t i o n  f o r  d e c l a r a t o r y  judgment  c h a l l e n g i n g  t h e  " e s c a p e n  

c l a u s e .  The  t r i a l  c o u r t  h e l d  t h e  n o n - b i n d i n g  a r b i t r a t i o n  

c l a u s e  t o  b e  v a l i d .  

On a p p e a l ,  t h e  d i s t r i c t  c o u r t  r e v e r s e d ,  h o l d i n g  

i n  p e r t i n e n t  p a r t  as t o  t h e  p u b l i c  p o l i c y  i s s u e s  p r e s e n t e d :  

An a g r e e m e n t  t o  a r b i t r a t e  i s  a n  a g r e e m e n t  t o  
a c c e p t  t h e  a r b i t r a t o r ' s  d e c i s i o n  a s  f i n a l  a n d  
b i n d i n g .  B a n k e r s  & S h i p p e r s  I n s .  Co. v.  Gonzalez,  
234 So.2d 693, 695 ( F l a .  3d DCA 1970) ( ' v e r y  e s s e n c e  
o f  a n  a r b i t r a t i o n  i s  a n  a g r e e m e n t  t o  b e  bound 
b y  t h e  f a c t u a l  d e t e r m i n a t i o n  o f  t h e  a r b i t r a t o r  
a n d  t h u s  e n d  t h e  f a c t u a l  c o n t r o v e r s y ' ) ;  T r a v e l e r s  
I n s .  Co. v .  L u c k e t t ,  279  So.2d 885 ( F l a .  3d DCA 
1 9 7 3 )  ( s a m e ) .  The  i n s t a n t  a r b i t r a t i o n  p r o v i s i o n  
which permits  e i t h e r  p a r t y  t o  r e p u d i a t e  t h e  agreement  
i f  d i s s a t i s f i e d  w i t h  an  a r b i t r a t i o n  award i n  e x c e s s  
o f  $10,000, c o n t r a v e n e s  t h e  A r b i t r a t i o n  Code and  
p u b l i c  p o l i c y  a s  e x p r e s s e d  i n  j u d i c i a l  o p i n i o n s  
and is  t h e r e f o r e  n u l l  and v o i d .  

B e r q e r  v .  F i r e m a n ' s  Fund I n s .  Company, 515 So.2d 
997 998 ( F l a .  3d DCA 1987) . 

L i k e  r e c o g n i t i o n  and a p p l i c a t i o n  o f  F l o r i d a  p u b l i c  

p o l i c y  shou ld  b e  a f f o r d e d  i n  t h i s  c a s e .  

W h i l e  i n  B e r q e r ,  s u p r a ,  t h e  d i s t r i c t  c o u r t  h e l d  

t h a t  t h e  e n t i r e  a r b i t r a t i o n  c l a u s e  was i n a p p l i c a b l e ,  a n d  

l i t i g a t i o n  was r e q u i r e d ,  t h e  c i r c u m s t a n c e s  o f  t h e  case _sub 



j u d i c e  r e q u i r e  d i f f e r e n t  r e l i e f .  I n  Berqer ,  s u p r a ,  t h e  

insurer  upon demand re fused  t o  p a r t i c i p a t e  i n  a r b i t r a t i o n ,  

and no a r b i t r a t i o n  proceedings or  award was before t h e  cour t .  

I n  t h e  i n s t a n t  c a s e ,  however, t h e  respondent  i n s u r e r  d i d  

n o t  merely c o n t r a c t ,  b u t  f u r t h e r  aqreed t o  a r b i t r a t i o n  of 

t h e  d i s p u t e d  damaqes and p a r t i c i p a t e d  i n  t h e  a r b i t r a t i o n  

proceedinqs which resul ted  in an arbitration award t o  petit ioner 

of $225,735. 

Only a f t e r  t h e  agreed a r b i t r a t i o n  was completed 

and award e n t e r e d  d i d  t h e  i n s u r e r ,  by l e t t e r  ( A  2 ) ,  s e e k  

t o  i n v o k e  t h e  " e s c a p e w  c l a u s e  and n u l l i f y  o r  v a c a t e  t h e  

award. Under t h e s e  c i r cums tances ,  i t  i s  e n f o r c e m e n t  o f  

t h e  " e s c a p e w  c l a u s e  which v i o l a t e s  p u b l i c  p o l i c y  and was 

e r r o r  below. Proper  r e l i e f  i n  t h e s e  p roceed ings  would be 

t o  ho ld  t h e  escape  c l a u s e  c o n t r a r y  t o  p u b l i c  p o l i c y  and,  

the re fore ,  inva l id  and unen fo rceab l e ,  and d i r e c t  t h a t  upon 

remand t h e  a r b i t r a t i o n  award be confirmed pursuant t o  S682.12, 

Fla .  S t a t .  

I t  i s  app rop r i a t e  t o  observe i n  c los ing t h i s  point  

t h a t  con f i rma t ion  of t h e  a r b i t r a t o r ' s  award i n  t h i s  c a s e  

i s  p r e c i s e l y  t h e  end favored by p u b l i c  p o l i c y .  I n  such 

a  manner, t he  d i spu te  between t h e  p a r t i e s ,  both having agreed 

t o  and p a r t i c i p a t e d  i n  t h e  a r b i t r a t i o n ,  is  resolved without 

t h e  n e c e s s i t y  of  r e - l i t i g a t i o n  of t h e  i d e n t i c a l  damages 

amount i s s u e  i n  t h e  c o u r t s  of t h i s  s t a t e .  The very essence 

of a r b i t r a t i o n  i s  recognized and applied,  Bankers & Shippers  



I n s u r a n c e  Company v .  Gonzalez,  s u p r a ,  and a d d i t i o n a l  expense ,  

de lay  and unnecessary burden on j u d i c i a l  r e s o u r c e s  a r e  avo ided .  

Any o t h e r  h o l d i n g  w i l l  e s s e n t i a l l y  render a r b i t r a t i o n  

a  m e a n i n g l e s s  n u l l i t y  o r ,  w o r s e ,  a n  e x p e n s i v e  w a y - s t a t i o n  

t o  b e  d i s r e g a r d e d  a t  w i l l  b y  a  d i s p l e a s e d  p a r t y  d e c i d i n g ,  

a f t e r - the - fac t ,  t h a t  chances  t h r o u g h  l i t i g a t i o n  may be  b e t t e r .  

I t  i s  f u r t h e r  w o r t h y  o f  n o t e  t h a t ,  i n  e s s e n c e ,  

r e sponden t  a g r e e d  t o  h a v e  t h e  f a c t u a l  i s s u e  o f  i t s  amount  

o f  l i a b i l i t y  d e t e r m i n e d  b y  a r b i t r a t o r s  and now seeks t o  

have t h a t  f a c t u a l  d e t e r m i n a t i o n  o f  damage award whol ly  d i s r e -  

ga rded  and t h e  i d e n t i c a l  f a c t u a l  i s s u e  r e - l i t i g a t e d  i n  c o u r t .  

I n  T r a v e l e r s  I n s u r a n c e  Company v .  L u c k e t t ,  279  

So.2d 885 ( F l a .  3d DCA 1 9 7 3 ) ,  a n  a n a l o g o u s  a t t e m p t  a t  a  

s e c o n d  damages  e v a l u a t i o n  was r e j e c t e d .  I n  t h a t  c a s e  t h e  

i n s u r e d  was covered  by two s e p a r a t e  p o l i c i e s ,  e a c h  o f  w h i c h  

p r o v i d e d  u n i n s u r e d  m o t o r i s t  c o v e r a g e ,  and a l s o  p r o v i d e d  

f o r  a r b i t r a t i o n  i n  t h e  e v e n t  o f  d i s p u t e  a s  t o  damages. 

A f t e r  a n  a c c i d e n t ,  t h e  i n s u r e d  e n t e r e d  a r b i t r a t i o n  

w i t h  one  i n s u r e r  a n d  h i s  a w a r d e d  damages  w e r e  e s t a b l i s h e d  

a t  $ 3 , 7 5 0 .  The  i n s u r e d ,  f e e l i n g  t h a t  amount i n s u f f i c i e n t ,  

t h e n  i n v o k e d  h i s  s e p a r a t e  i n s u r a n c e  c o n t r a c t  r i g h t ,  a n d  

demanded a r b i t r a t i o n  and  damage d e t e r m i n a t i o n  a g a i n s t  t h e  

s e c o n d  i n s u r e r .  I n  t h i s  s e c o n d  p r o c e e d i n g ,  t h e  d i s t r i c t  

c o u r t  obse rved  t h e  i s s u e  p r e s e n t e d  t o  be a s  f o l l o w s :  



The i s s u e  b e f o r e  u s  i s  t h e  e f f e c t  t o  b e  g i v e n  
t o  t h e  f i r s t  a r b i t r a t i o n ' s  de te rmina t ion  o f  a p p e l l e e ' s  
d a m a g e s  o f  $ 3 , 7 5 0 . 0 0  a n d  w h e t h e r  a p p e l l e e  c a n  
a t t e m p t  t o  g a i n  a second ,  h o p e f u l l y  g r e a t e r ,  d e t e r -  
m i n a t i o n  o f  h i s  damages under  t h e  second a r b i t r a t i o n .  

T r a v e l e r s  I n s .  Co. v .  L u c k e t t ,  279 So.2d 885  l la. 3d 
DCA 1 9 7 3 ) .  

H a v i n g  s o  f r a m e d  t h e  i s s u e ,  t h e  d i s t r i c t  c o u r t  

h e l d  t h a t  s u c h  a n  i n d i r e c t  e v a s i o n  o f  t h e  p r i o r  f a c t u a l  

d e t e r m i n a t i o n  o f  d a m a g e s  would n o t  b e  p e r m i t t e d .  The c o u r t  

h e l d  i n  p e r t i n e n t  p a r t  a t  p a g e  886: 

I n  t h e  case s u b  j u d i c e ,  a p p e l l e e  d o e s  n o t  b e l i e v e  
t h a t  t h e  i n i t i a l  f a c t u a l  d e t e r m i n a t i o n  o f  h i s  
d a m a g e s  was c o r r e c t  o r  s u f f i c i e n t .  H e ,  t h u s ,  
a t t e m p t s  t o  a c q u i r e  a s e c o n d  d e t e r m i n a t i o n  o f  
h i s  damages under t h e  a r b i t r a t i o n  c l a u s e  o f  a p p e l l a n t ' s  
p o l i c y .  The  v e r y  e s s e n c e  o f  a n  a r b i t r a t i o n  i s  
an agreement  t o  b e  bound by  t h e  f a c t u a l  determinat ion 
o f  t h e  a r b i t r a t o r  and t h u s  end t h e  f a c t u a l  c o n t r o -  
v e r s y .  B a n k e r s  & S h i p p e r s  I n s .  Co. v .  Gonzalez ,  
Fla.App.1970, 234 So.2d 693. Thus,  a p p e l l e e  would  
n o t  h a v e  b e e n  e n t i t l e d  t o  c h a l l e n g e  t h e  f a c t u a l  
n a t u r e  o f  t h e  damage award a f t e r  t h e  f i r s t  a r b i t r a -  
t i o n .  H e  a t t e m p t s  h e r e  t o  i n d i r e c t l y  c h a l l e n g e  
t h a t  f i n d i n g .  I t  is w e l l  e s t a b l i s h e d  t h a t  a  p a r t y  
may n o t  d o  i n d i r e c t l y  w h a t  h e  i s  f o r b i d d e n  t o  
d o  d i r e c t l y .  Cf . ,  Bankers  & S h i p p e r s  I n s .  Co. v .  
Gonzalez ,  s u p r a .  W e  a r e ,  t h e r e f o r e ,  o f  t h e  o p i n i o n  
t h a t  t h e  c h a n c e l l o r  e r r e d  i n  f i n d i n g  t h a t  t h e  
a p p e l l e e  was e n t i t l e d  t o  a second chance t o  e s t a b l i s h  
h i s  damages f o r  t h i s  a c c i d e n t .  

T h e  a b o v e - q u o t e d  L u c k e t t  c a s e ,  s u p r a ,  a n d  t h e  

c a s e  i u d i c e  a r e  n o t  i d e n t i c a l  b u t  t h e  s i m i l a r i t i e s  p e r m i t  

g u i d a n c e  t o  b e  drawn from t h e  e a r l i e r  case. T h e r e  t h e  insured 

h a d  a f a c i a l l y  c l e a r  c o n t r a c t u a l  r i g h t  t o  h a v e  a s e c o n d  

d e t e r m i n a t i o n  o f  h i s  damages i n  p r o c e e d i n g s  w i t h  t h e  second 

i n s u r e r .  The d i s t r i c t  c o u r t  n e v e r t h e l e s s  h e l d  t h a t  b e c a u s e  

o f  t h e  b i n d i n g  n a t u r e  o f  f a c t u a l  d e t e r m i n a t i o n  o f  damages 



i n  a r b i t r a t i o n  p r o c e e d i n g s ,  t h e  i n s u r e d  was bound by  t h e  

amount determined i n  t h e  f i r s t  a r b i t r a t i o n  p r o c e e d i n g ,  and 

c o u l d  n o t  i n d i r e c t l y  c h a l l e n g e  o r  r e - l i t i g a t e  t h a t  f a c t u a l  

de t e rmina t i on .  

A l i k e  h o l d i n g  i s  c a l l e d  f o r  i n  t h e  i n s t a n t  c a s e .  

Where respondent  has  n o t  o n l y  c o n t r a c t e d  f o r ,  b u t  a l s o  agreed 

t o  and  p a r t i c i p a t e d  i n  a r b i t r a t i o n ,  r e s p o n d e n t  shou ld  n o t  

be afforded a  second " b i t e "  a t  t h e  i d e n t i c a l  damages determin-  

a t i o n  "apple."  

Under t h e  d i c t a t e s  o f  T r a v e l e r s  I n s .  Co. v. Luckett ,  

s u p r a ,  and F l o r i d a  p u b l i c  p o l i c y ,  e v e n  i f  r e s p o n d e n t  was ,  

a r q u e n d o ,  e n t i t l e d  t o  a  " t r i a l , "  r e sponden t  would be  bound 

by t h e  p r i o r  f a c t u a l  d e t e r m i n a t i o n  o f  amount o f  d a m a g e s .  

I n  o t h e r  words, t h e r e  would be  no th ing  l e f t  t o  t r y .  

F o r  t h e  f o r e g o i n g  r ea sons ,  p e t i t i o n e r  r e s p e c t f u l l y  

u rges  t h a t  t h e  "escape"  c l a u s e  i n  q u e s t i o n  v i o l a t e s  F l o r i d a  

l aw  and p u b l i c  p o l i c y  and is,  t h e r e f o r e ,  i n v a l i d  and inoper-  

a t i v e .  The d i s t r i c t  c o u r t  e r r e d  i n  ho ld ing  t o  t h e  c o n t r a r y .  

T h i s  C o u r t  s h o u l d  r e v e r s e  and  d i r e c t  t h a t ,  upon remand,  

t h e  a r b i t r a t i o n  award t o  p e t i t i o n e r  i n  t h e  amount of  $225,735 

b e  j u d i c i a l l y  conf i rmed.  



POINT I1 

THE CONTRACT PROVISION AUTHORIZING THE 
INSURER TO UNILATERALLY REJECT ANY ARB1 TRA- 
T I O N  AWARD E X C E E D I N G  $ 1 0 , 0 0 0  SHOULD 
B E  CONSTRUED TO AUTHORIZE R E J E C T I O N  
ONLY UPON OR BY TIMELY F I L I N G  OF COURT 
APPLICATION SETTING FORTH THEREIN GROUNDS 
SPECIFIED I N  55682 .13  AND 6 8 2 . 1 4 ,  FLA. STAT. 

T h i s  p o i n t  c o n s i d e r s  t h e  p r o p e r  c o n s t r u c t i o n ,  

i n  p a r i  ma te r i a ,  o f  t h e  c o n t r a c t  c l a u s e ,  w h i c h  p r o v i d e s  

i n  p e r t i n e n t  p a r t :  

I f  t h e  a m o u n t  e x c e e d s  t h a t  l i m i t  [ $ 1 0 , 0 0 0 ] ,  e i t h e r  
p a r t y  may demand t h e  r i g h t  t o  a t r i a l .  ( B r a c k e t e d  
i n f o r m a t i o n  s u p p l i e d  .) 

a n d  5682 .12 ,  F l a .  S t a t . ,  w h i c h  p r o v i d e s :  

682 .12  C o n f i r m a t i o n  of an award.--Upon a p p l i c a t i o n  
o f  a p a r t y  t o  t h e  a r b i t r a t i o n ,  t h e  c o u r t  s h a l l  
c o n f i r m  a n  a w a r d ,  u n l e s s  w i t h i n  t h e  t i m e  l i m i t s  
h e r e i n a f t e r  i m p o s e d  [ 9 0  d a y s ]  g r o u n d s  a r e  u r g e d  
f o r  v a c a t i n g  o r  m o d i f y i n g  o r  c o r r e c t i n g  t h e  a w a r d ,  
i n  w h i c h  case t h e  c o u r t  s h a l l  p r o c e e d  a s  p r o v i d e d  
i n  ss. 6 8 2 . 1 3  a n d  682 .14 .  

S e c t i o n s  6 8 2 . 1 3  a n d  6 8 2 . 1 4  e a c h  s p e c i f y  l i m i t e d  g r o u n d s  

f o r  r e l i e f ,  a n d  a f f i r m a t i v e l y  r e q u i r e  t h a t  t h e  o b j e c t i n g  

p a r t y  s u b m i t  s u c h  g r o u n d s  b y  " a p p l i c a t i o n "  w i t h i n  90 d a y s .  

N o  s u c h  a p p l i c a t i o n  was s u b m i t t e d  b y  r e s p o n d e n t  i n  t h e  i n s t a n t  

case. 

I n  P o i n t  I o f  t h i s  b r i e f  it was u r g e d  t h a t  t h e  

" e s c a p e  c l a u s e n  q u o t e d  a b o v e  i s  i n v a l i d .  I n  t h i s  p o i n t  

p e t i t i o n e r  u r g e s  t h a t  t h e  d i s t r i c t  c o u r t  e r r e d  b y  m i s c o n s t r u c t i o n  

o f  t h e  c l a u s e .  



The e s c a p e  c l a u s e  is  t o t a l l y  s i l e n t  a s  t o  "g roundsn  

f o r  r e j e c t i o n  o f  a n  a r b i t r a t i o n  award  e x c e e d i n g  $ 1 0 , 0 0 0  

a n d  a s  t o  t h e  m e a n s  o f  d o i n g  s o .  I t  m e r e l y  s t a t e s  t h a t  

i n  s u c h  i n s t a n c e s  " e i t h e r  p a r t y  may d e m a n d  t h e  r i g h t  t o  

a  t r i a l . "  ( A  6 ) .  

T h i s  c o n t r a c t u a l  l a n g u a g e  may b e  c o n s t r u e d  i n  

e i t h e r  o f  two ways. I t  may b e  c o n s t r u e d ,  a s  by t h e  d i s t r i c t  

c o u r t ,  t o  g r a n t  a n  u n f e t t e r e d ,  u n i l a t e r a l  r i g h t  t o  reject  

any  a r b i t r a t i o n  award  o v e r  $ 1 0 , 0 0 0 ,  w i t h o u t  r e g a r d  t o  t h e  

grounds  and " a p p l i c a t i o n "  requirements s p e c i f i e d  i n  §§682 -12-14, 

F l a .  S t a t .  F o r  t h e  r e a s o n s  and  upon t h e  a u t h o r i t i e s  s e t  

f o r t h  i n  P o i n t  I ,  s u c h  a  c o n s t r u c t i o n  must r e s u l t  i n  a  f u r t h e r  

h o l d i n g  o f  v i o l a t i o n  o f  p u b l i c  p o l i c y  and i n v a l i d i t y .  B e r s e r  

v.  F i r e m a n ' s  Fund Ins .  Companv, 515 So.2d 997 (Fla .  3d DCA 1987).  

A d i f f e r e n t  c o n s t r u c t i o n  i s  a v a i l a b l e ,  h o w e v e r ,  

and is  r e q u i r e d  by F l o r i d a  law. Though t h e  s u b j e c t  c o n t r a c t  

is  s i l e n t ,  on i t s  f a c e ,  a s  t o  grounds f o r  and means of  r e j e c t i o n  

o f  an a r b i t r a t i o n  award,  t h i s  Cour t  h a s  r e c o g n i z e d  and  h e l d  

t h a t  a  c o n t r a c t  i n c o r p o r a t e s  w i t h i n  i t s  t e r m s  a p p l i c a b l e  

e x i s t i n g  F lo r ida  law a s  i f  se t  f o r t h  f u l l y  t h e r e i n .  Department  

o f  I n s u r a n c e  v .  T e a c h e r s  I n s .  Co., 404 So.2d 735,  741 ( F l a .  

1 9 8 1 ) .  T h u s ,  i t  i s  c o n s i s t e n t  w i t h  e s t a b l i s h e d  F l o r i d a  

l a w r  i n d e e d  r e q u i r e d ,  t o  ho ld  t h a t  t h e  c o n t r a c t  i n  q u e s t i o n  

t h o u g h  s i l e n t  i n  i t s  " e s c a p e n  c l a u s e ,  i s  s u p p l e m e n t e d  b y  

i n c o r p o r a t i o n  o f  t h e  t e r m s  and r e s t r i c t i o n s  o f  SS682.12-14, 

F l a .  S t a t .  



I n  E x c e l s i o r  I n s .  Co. v .  Pomona P a r k  Bar & P a c k a q e  

S t o r e ,  3 6 9  S o . 2 d  9 3 8  ( F l a .  1 9 7 9 ) ,  t h i s  C o u r t  r e j e c t e d  a n d  

r e v e r s e d  a d i s t r i c t  c o u r t  c o n t r a c t u a l  i n t e r p r e t a t i o n  wh ich  

r e n d e r e d  t h e  i n s u r a n c e  c o n t r a c t  v o i d .  I n  s o  d o i n g ,  t h i s  

C o u r t  h e l d  a t  p a g e  941 ,  i n  p e r t i n e n t  p a r t :  

O t h e r  a p p l i c a b l e  r u l e s  o f  c o n s t r u c t i o n  a l s o  
bear a g a i n s t  Pomona Park and s u p p o r t  our  i n t e r p r e t a t i o n  
o f  t h e  p o l i c y .  A r e a s o n a b l e  i n t e r p r e t a t i o n  o f  
a c o n t r a c t  i s  p r e f e r r e d  t o  a n  u n r e a s o n a b l e  o n e .  
J a m e s  v .  G u l f  L i f e  I n s u r a n c e  C o . ,  6 6  S o . 2 d  6 2  
( F l a .  1 9 5 3 ) ;  T r a v e l e r s  I n d e m n i t y  C o .  v .  M i l -  

Deve lopmen t ,  I n c . ,  297 So.2d 845  ( F l a . 3 d  DCA 1 9 7 4 )  . 
And i n  t h e  b e l i e f  t h a t  t h e  p a r t i e s  i n t e n d e d  t h e i r  
a g r e e m e n t  t o  b e  v a l i d ,  a c o n t r a c t  o u g h t  n o t  be  
r e a d i l y  i n t e r p r e t e d  a s  i n e f f e c t i v e .  C o r b i n  o n  
C o n t r a c t s ,  S e c t i o n  5 4 6  ( 1 9 6 0 ) ;  F o s t e r  v .  J o n e s ,  
349  So.2d 7 9 5  ( F l a . 2 d  DCA 1 9 7 7 )  . U n d e r  t h e  v i e w  
o f  p a r a g r a p h  ( h )  a d o p t e d  b y  t h e  D i s t r i c t  C o u r t  
o f  A p p e a l  a n d  Pomona P a r k ,  t h e  c o n t r a c t  i s  v o i d  
as  w r i t t e n  b e c a u s e  t h e  c o n t e s t e d  e x c l u s i o n  n u l l i f i e s  
E x c e l s i o r ' s  g e n e r a l  o b l i g a t i o n  t o  p r o v i d e  c o v e r a g e  
t o  Pomona P a r k ,  w h i c h  i s  engaged  i n  t h e  a l c o h o l i c  
b e v e r a g e s  b u s i n e s s .  S u c h  a n  i n t e r p r e t a t i o n  i s  
u n r e a s o n a b l e  w h e n  c o m p a r e d  t o  t h e  a l t e r n a t i v e  
a n d  a l s o  a f f r o n t s  t h e  r u l e  w h i c h  p r e f e r s  t h a t  
c o n t r a c t s  be c o n s t r u e d  as  v a l i d .  

I n  t h e  i n s t a n t  ca se  t h e  c o n t r a c t  d o e s  n o t  s p e c i f y  

o r  s t i p u l a t e  t h a t  t h e  F l o r i d a  A r b i t r a t i o n  C o d e  s h a l l  n o t  

a p p l y .  See S682 .02 ,  F l a .  S t a t .  (A  11) I t ,  i n s t e a d ,  p r o v i d e s  

f o r  a r b i t r a t i o n  o f  d i s p u t e s  a n d  t h e n  r e s e r v e s  t h e  r i g h t  

t o  demand t r i a l  as  t o  awards o v e r  $10,000, w i thou t  s p e c i f i c a t i o n  

o f  g r o u n d s  f o r  o r  means o f  demand f o r  t r i a l .  

T h i s  c o n t r a c t u a l  " s i l e n c e n  i s  r e a d i l y  remedied 

whe re  t h e  p r o v i s i o n s  o f  e x i s t i n g  F l o r i d a  law a r e  i n c o r p o r a t e d  

i n  t h e  c o n t r a c t ,  D e p a r t m e n t  o f  I n s u r a n c e  v .  T e a c h e r s  I n s .  CO., 

s u p r a ,  a n d  w h e r e  t h e  e s t a b l i s h e d  law o f  F l o r i d a  i s  t h a t  



t h e  i n t e n t i o n  o f  t h e  p a r t i e s  and  p r o p e r  c o n s t r u c t i o n  o f  

a c o n t r a c t  

m u s t  b e  d e t e r m i n e d  f r o m  a n  e x a m i n a t i o n  o f  t h e  
w h o l e  c o n t r a c t  and n o t  f r o m  t h e  s e p a r a t e  p h a s e s  
o r  p a r a g r a p h s .  

Lalow v. Codomo, 1 0 1  So.2d 390, 393 ( F l a .  1958) 

When, c o n s i s t e n t  w i t h  t h e  f o r e g o i n g ,  t h e  terms 

o f  SS682.12-14, F l a .  S t a t . ,  a r e  p r o p e r l y  i n c o r p o r a t e d  and  

a p p l i e d ,  t h e  c o n t r a c t  m u s t  b e  c o n s t r u e d  t o  r e q u i r e  t h a t  

a c o n t r a c t u a l l y  a u t h o r i z e d  demand f o r  t r i a l :  

1. B e  made b y  c o u r t  a p p l i c a t i o n  s u b m i t t e d  w i t h i n  

90 d a y s ,  

2 .  S t a t e  a n d  b e  b a s e d  upon o n e  o f  t h e  g r o u n d s  

recogn ized  i n  5682.13 o r  S682.14, F l a .  S t a t .  

I n  t h e  i n s t a n t  c a s e  no  a p p l i c a t i o n  was s u b m i t t e d  

by r e s p o n d e n t  t o  a n y  c o u r t  w i t h i n  90 d a y s .  T h e r e  was o n l y  

a  l e t t e r  ( A  2 ) .  I n  t h e  i n s t a n t  c a s e  e v e n  t h e  l e t t e r  d i d  

n o t  s t a t e  o r  a s s e r t  a n y  g r o u n d  r e c o g n i z e d  i n  S 6 8 2 . 1 3  o r  

S682.14, F l a .  S t a t .  

Where  n o  a p p l i c a t i o n  a s  a f f i r m a t i v e l y  r e q u i r e d  

by 55682.12-14, F l a .  S t a t . ,  i s  f i l e d  w i t h i n  t h e  r e q u i s i t e  

9 0 - d a y  p e r i o d ,  t h e  a r b i t r a t i o n  award  m u s t  b e  c o n f i r m e d .  

B u r t  v. D u v a l  C o u n t y  S c h o o l  B o a r d ,  4 8 1  So.2d 55 ( F l a .  1st 

DCA 1 9 8 5 ) ;  H a s k e l l  v .  F o r e s t  Land and Timber  Company, 408 

So.2d 811 ( F l a .  1st DCA 1 9 8 2 ) .  Where a p u r p o r t e d  a p p l i c a t i o n  

f a i l s  t o  a l l e g e  some ground l i s t e d  i n  SS682.13-14, F l a .  S t a t . ,  

a s  t h e  b a s i s  f o r  v a c a t i n g ,  t h e  a r b i t r a t i o n  award  m u s t  b e  



c o n f i r m e d .  D a i r y l a n d  I n s u r a n c e  Company v .  H u d n a l l ,  2 7 9  

So.2d 905 ( F l a .  3d DCA 1 9 7 3 ) .  

Where ,  a s  h e r e ,  t h e  d i s t r i c t  c o u r t  m i s c o n s t r u e d  

t h e  c o n t r a c t  and r e f u s e d  t o  c o n f i r m  t h e  a r b i t r a t i o n  a w a r d ,  

and where t h e r e  was p r e s e n t e d  n e i t h e r  t h e  required "appl ica t ion"  

t o  v a c a t e ,  n o r  any s t a t u t o r i l y  r e c o g n i z e d  g r o u n d  t o  v a c a t e ,  

t h e  e r r o r  i s  c l e a r .  

The  i n t e n t  a n d  i m p o r t  o f  F l o r i d a  law, and o f  t h e  

c o n t r a c t  when c o n s t r u e d  i n  a c c o r d a n c e  w i t h  F l o r i d a  l a w ,  

a r e  u n m i s t a k a b l e .  Where r e s p o n d e n t  a g r e e d  t o  and p a r t i c i p a t e d  

i n  t h e  a r b i t r a t i o n  p r o c e e d i n g s ,  and a p r o p e r  f a c t u a l  de te rmin-  

a t i o n  o f  damages was made by a r b i t r a t i o n  award,  r e s p o n d e n t ' s  

i n s u f f i c i e n t  e f f o r t  t o  r e j e c t  t h e  a w a r d  o n  u n a u t h o r i z e d  

g rounds  s h o u l d  have been d e n i e d .  

T h i s  c a s e  a n d  m a t t e r  s h o u l d  h a v e  b e e n  o v e r ,  w i t h  

only confirmation of t h e  a r b i t r a t i o n  award p u r s u a n t  t o  5682.12, 

F l a .  S t a t . ,  and e n t r y  o f  judgment t h e r e o n  p u r s u a n t  t o  S682.15, 

F l a .  S t a t . ,  remaining  t o  b e  accompl ished.  Such is t h e  r e l i e f  

t h i s  C o u r t  s h o u l d  d i r e c t  upon remand a f t e r  r e v e r s a l  o f  t h e  

e r r o n e o u s  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  S e c o n d  

D i s t r i c t .  Such  i s  t h e  d i s p o s i t i o n  r e q u i r e d  by t h e  law and 

p u b l i c  p o l i c y  o f  F l o r i d a ,  a n d  b y  t h e  c o n t r a c t  b e t w e e n  t h e  

p a r t i e s  when p r o p e r l y  c o n s t r u e d .  



CONCLUSION 

The d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  i s  c l e a r l y  

e r roneous .  I f  c o n s t r u e d  t o  g r a n t  t h e  u n i l a t e r a l  r i g h t  t o  

r e j e c t  a n  a r b i t r a t i o n  award a t  w i l l  by l e t t e r ,  t h e n  t h e  

"escapen c l a u s e  is  c o n t r a r y  t o  F l o r i d a  law and p u b l i c  p o l i c y  

and, t h e r e f o r e ,  i n v a l i d .  I f  p r o p e r l y  cons t rued  t o  incorporate 

e x i s t i n g  F l o r i d a  law, t h e n  r e s p o n d e n t  f a i l e d  t o  s u b m i t  any  

a p p l i c a t i o n  o r  au tho r i zed  ground f o r  d e n i a l  of conf i rmat ion .  

On e i t h e r  b a s i s ,  p r o p e r  d i s p o s i t i o n  of t h i s  c a s e  

is  r e v e r s a l ,  wi th  d i r e c t i o n  t h a t  upon remand t h e  a r b i t r a t i o n  

award b e  conf i rmed and judgment en t e red  thereon .  P e t i t i o n e r  

u rges  t h i s  Court  t o  s o  hold and d i r e c t .  
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