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PRELIMINARY STATEMENT 

The  P e t i t i o n e r  is G o l d i e  Sobelman,  who s h a l l  b e  

r e f e r r e d  t o  t h r o u g h o u t  t h i s  b r i e f  a s  Wife.  The Responden t  

i s  A l a n  Sobelman,  who s h a l l  be  referred t o  t h r o u g h o u t  t h i s  

b r i e f  as Husband. 

p a n y i n g  t h i s  br ief .  

"A" means r e f e r e n c e  t o  t h e  Appendix  accom- 
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POINT ON APPEAL 

WHETHER A PARTY OBLIGATED TO PAY ALIMONY 
MAY BE ORDERED TO MAINTAIN LIFE INSURANCE 
AS SECURITY FOR ALIMONY PURSUANT TO SEC- 
TION 61.08(3), FLORIDA STATUTES, WITHOUT 
LIMITING THE INSURANCE OBLIGATION AND THE 
PAYMENT OF INSURANCE PROCEEDS TO ONLY 
ACCRUED ALIMONY ARREARAGES. 
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STATEMENT OF THE CASE 

The  Wife i n i t i a t e d  t h i s  a c t i o n  by a P e t i t i o n  f o r  

D i s s o l u t i o n  of M a r r i a g e .  The Husband c o u n t e r e d  by s e r v i n g  a 

C o u n t e r p e t i t i o n  f o r  D i s s o l u t i o n  of M a r r i a g e .  A f i n a l  h e a r i n g  

was h e l d  J a n u a r y  1 8 ,  1985. On March 4 ,  1985,  a F i n a l  

Judgmen t  of D i s s o l u t i o n  of  Marriage was e n t e r e d  by t h e  

H o n o r a b l e  P a u l  E .  Logan. 

On o r  a b o u t  November 25 ,  1986,  t h e  Husband f i l e d  a 

Notice of  Appeal, and  t h e  W i f e  cross-appealed c e r t a i n  p r o v i -  

s i o n s  c o n t a i n e d  i n  t h e  F i n a l  Judgment .  The Second D i s t r i c t  

C o u r t  of Appea l  r e n d e r e d  a d e c i s i o n  on  t h e  merits of b o t h  

t h e  appeal  a n d  t h e  c r o s s - a p p e a l  i n  Sobelman V. Sobelman, 490 

So. 2d 225  ( F l a .  2d DCA 1 9 8 6 ) .  Among o t h e r  i s s u e s ,  none of 

wh ich  are  r e l e v a n t  t o  t h e  i s s u e  b e f o r e  t h i s  C o u r t ,  t h e  Second 

D i s t r i c t  C o u r t  of Appea l  remanded t h e  i s s u e  of  m a i n t a i n i n g  

l i f e  i n s u r a n c e  t o  t h e  t r i a l  c o u r t  a s  f o l l o w s :  

Our  o n l y  r e c o u r s e ,  t h e r e f o r e ,  is t o  remand 
t h i s  matter w i t h  d i r e c t i o n  t o  s t r i k e  t h e  
l i f e  i n s u r a n c e  aspect  of t h e  f i n a l  judgment  
s o  t h a t  t h e  l i f e  i n s u r a n c e  award is proper u n d e r  
e i t h e r  t h e  s t a t u t o r y  p r o v i s i o n  or t h e  p e r t i n e n t  - 
d e c i s i o n a l  law. Sobelman v. Sobelman,  490 So. 
2d,  225,  226 ( F l a .  2d DCA 1 9 8 6 )  

On remand, t h e  t r i a l  c o u r t  e n t e r e d  a n  Amendment t o  F i n a l  

Judgmen t ,  w h i c h  p r o v i d e d  i n  p a r t  a s  f o l l o w s :  

1. T h a t  p a r a g r a p h  1 2  of t h e  F i n a l  Judgmen t  
s h a l l  be amended t o  read a s  follows: 

A s  s e c u r i t y  f o r  p e r m a n e n t ,  per iodic  
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a l i m o n y ,  t h e  Husband s h a l l  m a i n t a i n  
l i f e  i n s u r a n c e  i n  t h e  f a c e  amount of  
Two Hundred Thousand ($200,000.00)  
Do l l a r s  w i t h  t h e  Wife as  b e n e f i c i a r y .  

T h e  Husband a p p e a l e d  t h e  Amendment t o  F i n a l  

Judgmen t ,  a n d  i n  Sobelman V. Sobelman,  516  So. 2d 7 ( F l a .  

2d DCA 1 9 8 7 ) ,  t h e  D i s t r i c t  C o u r t  of  Appeal remanded t h e  case 

w i t h  d i r e c t i o n s  t o  s t r i k e  t h e  i n s u r a n c e  a s  s e c u r i t y  f o r  a l i -  

mony. Sobelman,  516  So. 2d 7 ,  9. 

T h e  Wi fe  moved f o r  a r e h e a r i n g  before t h e  C o u r t  of 

A p p e a l ,  and  same w a s  d e n i e d  by o r d e r  e n t e r e d  December 1, 

1987.  On December 3 0 ,  1987 ,  t h e  W i f e  f i l e d  h e r  Notice t o  

I n v o k e  D i s c r e t i o n a r y  J u r i s d i c t i o n  i n  t h i s  C o u r t .  The Wife 

h a s  a l s o  f i l e d  a Mot ion  f o r  A t t o r n e y ' s  F e e s  w i t h  t h i s  C o u r t .  

On o r  a b o u t  J a n u a r y  8 ,  1988 ,  t h e  F l o r i d a  C h a p t e r  of 

t h e  Amer ican  Academy of M a t r i m o n i a l  Lawyers  moved f o r  l e a v e  

t o  f i l e  a n  Amicus C u r i a e  p u r s u a n t  t o  F l o r i d a  R u l e s  of 

A p p e l l a t e  P r o c e d u r e ,  R u l e  9 .370 ,  a n d  same was g r a n t e d  on  

J a n u a r y  11, 1988 ,  a l l o w i n g  t h e  C h a p t e r  t o  f i l e  a b r i e f  o n l y ,  

p r o v i d e d ,  j u r i s d i c t i o n  was a c c e p t e d  by t h i s  C o u r t .  T h i s  

C o u r t  a c c e p t e d  j u r i s d i c t i o n  by o r d e r  d a t e d  A p r i l  8 ,  1988.  
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STATEMENT OF THE FACTS 

The p a r t i e s  were m a r r i e d  o v e r  twenty- two y e a r s  a t  

t h e  t i m e  of d i s s o l u t i o n .  ( A - 1 )  T h e r e  were t h r e e  c h i l d r e n  

b o r n  of t h e  m a r r i a g e ,  one  of  whom is p r e s e n t l y  a minor .  (A-16) 

The Wife  w a s  n i n e t e e n  y e a r s  o l d  when s h e  m a r r i e d  t h e  Husband 

a n d  is n o t  a h i g h  s c h o o l  g r a d u a t e .  (A-16) The Wife,  who w a s  

4 1  y e a r s  o l d  a t  t h e  t i m e  of d i s s o l u t i o n ,  h a s  o n l y  worked 

f u l l - t i m e  for one y e a r  p r i o r  t o  t h e  f i n a l  judgment .  (A-15.b, 

1 8 )  The Wife  is employed a t  a l a d i e s '  a p p a r e l  store. (A-17.a) 

The Husband is a l i c e n s e d  s t o c k b r o k e r  and  employed a t  t h e  t i m e  of 

f i n a l  h e a r i n g  as v i c e - p r e s i d e n t  of P r u d e n t i a l - B a c h e .  ( A - 1 4 ,  1 5 )  

A t  t h e  t i m e  of  f i n a l  h e a r i n g ,  t h e  Wife  had a g r o s s  

employment income of $15,000.00 t o  $20 ,000 .00  p e r  y e a r .  (A-9) 

The Husband ' s  g r o s s  income t h e  y e a r  p r i o r  t o  t h e  d i v o r c e  was 

o v e r  $101,000.00.  (A-15.a) 

The Husband had a l i f e  i n s u r a n c e  p o l i c y  on h i s  l i f e  

i n  e f f e c t  a t  t h e  t i m e  of f i n a l  h e a r i n g .  ( A - 1 2 )  The Husband ' s  

amended f i n a n c i a l  a f f i d a v i t ,  f i l e d  i n  t h i s  ac t ion ,  r e v e a l s  

i n s u r a n c e  l o a n s  of $20,000.00.  (A-8) 

The f i n a l  judgment of d i s s o l u t i o n  of m a r r i a g e  

awarded  t o  t h e  Wife permanent  p e r i o d i c  a l imony of $1,250.00 

per  month,  and  c h i l d  s u p p o r t  f o r  t h e  minor  c h i l d  i n  t h e  

amount of $500.00 p e r  month. (A-20) I n  a d d i t i o n ,  t h e  Husband 

was o r d e r e d  t o  pay t h e  r e a s o n a b l e  and  n e c e s s a r y  m e d i c a l ,  den- - 
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t a l  and  o r t h o d o n t i c  e x p e n s e s  of  t h e  minor  c h i l d  u n t i l  h i s  

o b l i g a t i o n  f o r  c h i l d  s u p p o r t  t e r m i n a t e d .  (A-20) 

The s i n g l e  major asse t  of t h e  p a r t i e s ,  t h e  f o r m e r  

m a r i t a l  home, w a s  awarded t o  b o t h  p a r t i e s ,  as t e n a n t s  i n  com- 

mon, w i t h  t h e  Wife h a v i n g  e x c l u s i v e  p o s s e s s i o n  d u r i n g  t h e  

m i n o r i t y  of  t h e  y o u n g e s t  c h i l d .  (A-20) The Wife was o b l i -  

g a t e d  t o  m a i n t a i n  a l l  payments  on t h e  n o t e  and  mortgage.  

(A-20) The mor tgage  payments  are  $453.26 p e r  month. (A-10) 

The o u t s t a n d i n g  p r i n c i p l e  mor tgage  b a l a n c e  a t  f i n a l  h e a r i n g  

was o v e r  $52,000.00.  ( A - 1 1 )  

D u r i n g  t h e  m a r r i a g e ,  t h e  p a r t i e s  m a i n t a i n e d  a n  

u p p e r  m i d d l e  c lass  s t a n d a r d  of  l i v i n g .  (A-17) The p a r t i e s  

t r a v e l e d  f r e q u e n t l y ,  (A-17) and employed a f u l l - t i m e  house-  

k e e p e r  a t  one  t i m e .  (A-17) The f o r m e r  mar i t a l  home of t h e  

p a r t i e s  is l o c a t e d  on S i e s t a  Key, F l o r i d a  and  v a l u e d  by t h e  

Wi fe  on h e r  f i n a n c i a l  a f f i d a v i t  a t  $225 ,000 .00 .  ( A - 1 1 )  
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SUMMARY OF ARGUMENT 

The District Court of Appeal for the Second 

District has restricted the reasonable effectiveness of sec- 

tion 61.08(3) Florida Statutes in its decision Sobelman v. 

Sobelman, 516 So. 2d 7 (Fla. 2d DCA 1987). The statute con- 

tains no restriction on the applicable use of life insurance 

or other means to secure an award of alimony. By limiting 

the use of life insurance as security for periodic alimony to 

only securing arrearages, the Second District has eliminated 

any practical usefulness of section 61.08(3) as the provision 

relates to periodic alimony. 

The states of Nebraska and New Jersey have enacted 

comparable statutes to that of section 61.08(3), Florida 

Statutes. The decisional law in both jurisdictions provide 

for interpreting the statutes to provide security for 

periodic alimony in the form of life insurance with the 

spouse receiving alimony as the designated beneficiary. The 

Wife suggests a similar interpretation be afforded to our own 

statute, section 61.08(3). As shown by the recent decision 

of the Court of Appeal for the First District in Fiveash V. 

Fiveash, 13 F.L.W. 952 (Fla. 1st DCA April 15, 1988), a 

clearly unrestrictive viewpoint has been adopted by at least 

one District Court of Appeal. 

The Wife in this action has demonstrated a need for 

security. The Husband has the ability to provide the 

-7- 



s e c u r i t y .  The  S t a t e  h a s  p r o v i d e d  t h e  means f o r  s e c u r i t y  by 

e n a c t m e n t  of s e c t i o n  61.08(3), F l o r i d a  S t a t u t e s .  The W i f e ' s  

n e e d  s h o u l d  n o t  be  i g n o r e d .  
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ARGUMENT 

POINT ON APPEAL 

WHETHER A PARTY OBLIGATED TO PAY ALIMONY 
MAY BE ORDERED TO MAINTAIN LIFE INSURANCE 
AS SECURITY FOR ALIMONY PURSUANT TO SEC- 
TION 61.08(3), FLORIDA STATUTES, WITHOUT 
LIMITING THE INSURANCE OBLIGATION AND THE 
PAYMENT OF INSURANCE PROCEEDS TO ONLY 
ACCRUED ALIMONY ARREARAGES. 

The case at bar presents this Honorable Court with 

the opportunity to clarify conflicting decisional law 

interpreting section 61.08(3), Florida Statutes. In addi- 

tion, the Petitioner-Wife seeks reinstatement of the trial 

court's determination that the Husband maintain life 

insurance as security for his obligation to pay alimony. 

The Wife herein, Goldie Sobelman, has a need for 

security of her alimony award. The facts presented shall 

demonstrate this need. 

Section 61.08(3), Florida Statutes contains no 

limitations on its application. The statutory provision 

should be available for the trial court to use without 

unreasonable limitation and available to assist the court 

to do equity in matrimonial actions. 

I. Current Caselaw in Conflict 

In Florida, the obligation to pay permanent 

-9- 



p e r i o d i c  a l imony  ceases upon d e a t h .  O 'Mal l ey  V. Pan American 

Bank, 384 So. 2d 1258  ( F l a .  1 9 8 0 ) .  P r i o r  t o  t h e  e n a c t m e n t  of - 
F l o r i d a  S t a t u t e s ,  S e c t i o n  6 1 . 0 8 ( 3 ) ,  t h e  D i s t r i c t  C o u r t  of 

Appeal f o r  t h e  Second D i s t r i c t  had l i m i t e d  t h e  u s e  of l i f e  

i n s u r a n c e  as s e c u r i t y  fo r  a l imony  by d i s a l l o w i n g  t h e  o b l i g a -  

t i o n  t o  m a i n t a i n  i n s u r a n c e  i f  v iewed as post-mortem a l imony .  

Mahan v. Mahan, 415 So. 2d 1 4 6  ( F l a .  2d D C A ) ,  r e v i e w  d e n i e d ,  

424 So. 2d 762 ( F l a .  1 9 8 2 ) .  

E f f e c t i v e  J a n u a r y  1, 1985,  s e c t i o n  6 1 . 0 8 ( 3 ) ,  

F l o r i d a  S t a t u t e s ,  p r o v i d e d  t h e  f o l l o w i n g :  

T o  t h e  e x t e n t  n e c e s s a r y  t o  protect  a n  award 
o f  a l i m o n y ,  t h e  c o u r t  may order any p a r t y  
who is ordered t o  pay  a l imony  t o  p u r c h a s e  or 
m a i n t a i n  a l i f e  i n s u r a n c e  p o l i c y  o r  a bond, 
o r  t o  otherwise s e c u r e  s u c h  a l imony  award 
w i t h  any o t h e r  assets which may be  s u i t a b l e  
f o r  t h a t  p u r p o s e .  

The  s t a t u t e  c o n t a i n s  no r e s t r i c t i o n s  i n  t h e  t y p e  of  a l imony 

t o  which  it p e r t a i n s ,  n o r  any l i m i t a t i o n  t o  s e c u r i n g  o n l y  

a r r e a r a g e s  i n  a l imony .  

A s  d i s c u s s e d  i n  t h e  A p p e l l a n t ' s  j u r i s d i c t i o n a l  

b r i e f ,  t h e  i n t e r p r e t a t i o n s  a f f o r d e d  t h i s  s t a t u t e  a re  n o t  con- 

s i s t e n t  t h r o u g h o u t  t h i s  S t a t e .  The Second D i s t r i c t ,  most 

r e c e n t l y  i n  Sobelman v. Sobelman,  516 So. 2d 7 ( F l a .  2d DCA 

1 9 8 7 ) ,  and Dwyer v. Dwyer, 513  So. 2d 1325  ( F l a .  2d DCA 

1 9 8 7 ) ,  h a s  l i m i t e d  t h e  a p p l i c a t i o n  of t h e  s t a t u t e ,  a s  i t  

a p p l i e s  t o  p e r i o d i c  a l i m o n y ,  t o  p r o v i d i n g  o n l y  s e c u r i t y  f o r  

arrearages i n  a l imony .  
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T h e  F o u r t h  D i s t r i c t  C o u r t  of Appea l  i n  t w o  s e p a r a t e  

d e c i s i o n s ,  C l a r k  v. C l a r k ,  509  So. 2d 364 ( F l a .  4 t h  DCA 

1 9 8 7 ) ,  and G e p f r i c h  V. G e p f r i c h ,  510  So. 2d 369 ( F l a .  4 t h  DCA 

1 9 8 7 ) ,  s u p p o r t e d  t h e  i n t e r p r e t a t i o n  and  a p p l i c a t i o n  of sec- 

t i o n  6 1 . 0 8 1 ( 3 )  t o  allow t h e  t r i a l  c o u r t  t o  r e q u i r e  t h e  p a y o r  

s p o u s e  t o  m a i n t a i n  l i f e  i n s u r a n c e  as  s e c u r i t y  f o r  p e r i o d i c  

a l i m o n y  w i t h o u t  l i m i t a t i o n  t o  a r r e a r a g e s .  

The  T h i r d  D i s t r i c t  i n  Benson v. Benson,  5 0 3  So. 2d 

384  ( F l a .  3d DCA 1 9 8 7 )  h a s  u p h e l d  a t r i a l  c o u r t  d e c i s i o n  

wh ich  r e q u i r e d  t h e  Husband m a i n t a i n  l i f e  i n s u r a n c e  w i t h  h i s  

s p o u s e  as i r r e v o c a b l e  b e n e f i c i a r y .  The p e r  c u r i a m  o p i n i o n  i n  

Benson n o t e d  t h a t  s i n c e  t h e  o b l i g a t i o n  t o  pay  a l imony  ceases 

o n  d e a t h ,  i n s u r a n c e  p r o c e e d s  would n o t  be  a c q u i r e d  by t h e  

Wife as  post-mortem a l imony .  Benson,  503  So. 2d 384,  385. 

The  D i s t r i c t  C o u r t  of Appea l  f o r  t h e  F i r s t  D i s t r i c t  

i n  Kooser v. Kooser, 506  So. 2d 81 ( F l a .  1st DCA 1 9 8 7 )  

a f f i r m e d  t h e  t r i a l  c o u r t ' s  d e n i a l  o f  W i f e ' s  r e q u e s t  t h a t  

Husband be o b l i g a t e d  t o  o b t a i n  l i f e  i n s u r a n c e  t o  s e c u r e  t h e  

a l i m o n y  award. Kooser, 506  So. 2d 81, 82. However, i n  a 

r e c e n t  o p i n i o n ,  F i v e a s h  V. F i v e a s h ,  1 3  F.L.W. 952  ( F l a .  1st 

DCA A p r i l  1 5 ,  1 9 8 8 )  t h e  F i r s t  D i s t r i c t  a f f i r m e d  a p r o v i s i o n  

i n  a f i n a l  judgment  of  d i s s o l u t i o n  of m a r r i a g e  r e q u i r i n g  t h e  

a l i m o n y  p a y i n g  s p o u s e  m a i n t a i n  a n  i n s u r a n c e  p o l i c y  t o  c o v e r  

a l i m o n y  payments .  F i v e a s h ,  1 3  F.L.W. 952. The F i v e a s h  opi- 

n i o n  c l e a r l y  t a k e s  i s s u e  w i t h  t h e  Second D i s t r i c t  d e c i s i o n  
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i n  Sobelman a n d  t h e  p o s i t i o n  t h a t  s e c t i o n  6 1 . 0 8 ( 3 )  s h o u l d  be 

u s e d  t o  s e c u r e  o n l y  a r r e a r a g e s  e x i s t i n g  a t  a s p o u s e ' s  d e a t h .  

F i v e a s h ,  1 3  F.L.W. 952,  953. A s  s t a t e d  i n  F i v e a s h :  

By r e q u i r i n g  a p p e l l a n t  t o  m a i n t a i n  a l i f e  
i n s u r a n c e  p o l i c y  t h a t  w i l l  pay  appellee 
a l i m o n y  upon a p p e l l a n t ' s  d e a t h ,  a p p e l l a n t ' s  
e s t a t e  is  n o t  f o r c e d  t o  p a y  postmortem a l i -  
mony, f o r  it is t h e  i n s u r a n c e  company t o  
w h i c h  a p p e l l a n t  h a s  been  making payments  
t h a t  w i l l  b e  o b l i g a t e d  t o  pay appellee.  
The  paymen t s  made by a p p e l l a n t  would ter-  
m i n a t e  upon h i s  d e a t h .  T h i s  a r r a n g e m e n t  
does n o t  s h i f t  t h e  a l imony  o b l i g a t i o n  t o  
t h e  d e c e a s e d ' s  es ta te .  F i v e a s h ,  13  F.L.W. 
952 ,  953. 

T h e  d e c i s i o n a l  l a w  i n t e r p e t i n g  s e c t i o n  6 1 . 0 8 ( 3 ) ,  F l o r i d a  

S t a t u t e s ,  is c l e a r l y  i n  c o n f l i c t .  The W i f e  h e r e i n  r e q u e s t s  

t h i s  C o u r t  p r o v i d e  c o n f o r m i t y  by p r o v i d i n g  t h e  t r i a l  c o u r t  b e  

allowed t o  r e q u i r e  m a i n t e n a n c e  of l i f e  i n s u r a n c e  or o t h e r  

means of  s e c u r i t y  where  a n e e d  f o r  s e c u r i t y  e x i s t s ,  w i t h o u t  

l i m i t a t i o n  t o  a r r e a r a g e s  a r i s i n g  a t  p a y o r  s p o u s e ' s  d e a t h .  

11. Mrs. Sobelman and  t h e  Need f o r  S e c u r i t y  

T h e  Wi fe  i n  t h i s  a c t i o n  was awarded  pe rmanen t  

p e r i o d i c  a l imony  of $1 ,250 .00  p e r  month. (A-20) The 

W i f e  is n o t  a h i g h  school g r a d u a t e  n o r  h a s  s h e  worked f u l l -  

t i m e  u n t i l  1984  a f t e r  t h e  pa r t i e s  s e p a r a t e d  f r o m  o n e  a n o t h e r .  

T h e  Husband is a l s o  Mrs. S o b e l m a n ' s  major s o u r c e  of  income. 

By i t ' s  f i n a l  judgment ,  t h e  t r i a l  c o u r t  made t h e  

p a r t i e s  t e n a n t s  i n  common of t h e  mar i t a l  home. (A-20) The 

Wife was awarded  e x c l u s i v e  u s e  u n t i l  t h e  y o u n g e s t  c h i l d  
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a t t a i n e d  age 18 .  ( A - 2 0 )  I n  t h e  e v e n t ,  M r .  Sobelman d i e s  

p r i o r  t o  t h e  s a l e  of t h e  r e s i d e n c e ,  t h e  Wife would be  w i t h o u t  

n o t  o n l y  a l imony  and  c h i l d  s u p p o r t ,  b u t  a l s o  i n  a p o s i t i o n  

o f  p a y i n g  t h e  mor tgage  on j o i n t l y  owned p r o p e r t y  which  c o u l d  

b e  s u b j e c t  t o  p a r t i t i o n  by t h e  Husband ' s  h e i r s .  

I n  s u c h  a s i t u a t i o n ,  t h e  Wi fe  would s w i f t l y  move 

f r o m  a r e a s o n a b l y  s t a b l e  f i n a n c i a l  p o s i t i o n  t o  t h e  s t a t u s  of 

complete chaos .  The l i f e  i n s u r a n c e  r e q u i r e d  i n  t h i s  c a u s e  

is  t h e  s e c u r i t y  c o n t e m p l a t e d  by s e c t i o n  6 1 . 0 8 ( 3 ) ,  F l o r i d a  

S t a t u t e s  t o  p r e v e n t  s u c h  a n  o c c u r r e n c e  as  t h i s .  

The  p e r i o d i c  a l imony  awarded i n  t h e  case a t  b a r  

ceases upon Husband ' s  d e a t h .  The l i f e  i n s u r a n c e  m a i n t a i n e d  

by Husband t o  s e c u r e  s u c h  a l imony  is pa id  by t h e  i n s u r a n c e  com- 

pany.  N e i t h e r  t h e  Husband n o r  h i s  e s t a t e  is o b l i g a t e d  t o  

m a k e  any  payments  a f t e r  Husband ' s  d e a t h .  

On t h e  f a c t s  p r e s e n t e d ,  t h e  t r i a l  c o u r t  d i d  n o t  

a b u s e  i t s  d i s c r e t i o n  i n  r e q u i r i n g  t h e  Husband t o  m a i n t a i n  

l i f e  i n s u r a n c e  as s e c u r i t y  f o r  Husband ' s  o b l i g a t i o n  t o  pay  

a l imony .  The Wife  has  d e m o n s t r a t e d  a need  f o r  s e c u r i t y  s u f -  

f i c i e n t  t o  w a r r a n t  Husband m a i n t a i n i n g  l i f e  i n s u r a n c e  i n  t h e  

face amount of $200 ,000 .00 .  

111. S i m i l a r  S t a t u t e s  and F o r e i g n  Caselaw 

Two sister s t a t e s ,  N e w  J e r s e y  and  Nebraska  have  

s t a t u t e s  which p r o v i d e  t o  t h e  t r i a l  c o u r t  d i s c r e t i o n a r y  
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a u t h o r i t y  t o  o r d e r  s e c u r i t y  f o r  a l imony .  The s t a t u t e s  are 

s i m i l a r  t o  F l o r i d a  S t a t u t e s ,  s e c t i o n  6 1 . 0 8 ( 3 ) .  The N e b r a s k a  

law,  s e c t i o n  42-365, R e v i s e d  S t a t u t e s  of Nebraska  p r o v i d e s  

( i n  p a r t )  as f o l l o w s :  

R e a s o n a b l e  s e c u r i t y  f o r  payment  may 
be r e q u i r e d  by t h e  c o u r t .  (A-29) 
NEB. REV. STAT. 5 42-365 ( 1 9 8 4 )  

The  N e w  J e r s e y  s t a t u t e  is  N e w  Jersey R e v i s e d  S t a t u t e s  

5 2A:34-23, wh ich  s t a t e s ,  i n  pa r t :  
, 

[ T l h e  c o u r t  may make  s u c h  o r d e r  a s  t o  
t h e  a l imony  or m a i n t e n a n c e  of t h e  pa r t i e s ,  . . . and  r e q u i r e  r e a s o n a b l e  s e c u r i t y  f o r  
t h e  d u e  o b s e r v a n c e  of s u c h  o r d e r s .  (A-30) 
N . J .  STAT. ANN. (West 1 9 8 7 )  

B o t h  s t a t e s  p r o v i d e  f o r  t h e  t e r m i n a t i o n  of a l imony  upon t h e  

d e a t h  of t h e  payor s p o u s e ,  i n  u s u a l  c i r c u m s t a n c e s  and  u n l e s s  

i n d i c a t i o n  is  o t h e r w i s e  made i n  t h e  f i n a l  judgment .  I n  

Masters v. Masters, 1 5 5  Neb. 569 ,  5 2  N.W. 2d 802  ( 1 9 5 2 ) ,  t h e  

Supreme C o u r t  of N e b r a s k a  h e l d  t h a t  a n  award  o f  a l imony  

w i t h o u t  s p e c i f i c a t i o n s  as t o  d u r a t i o n  t e r m i n a t e s  upon d e a t h  

o f  t h e  p a y o r  Husband. Masters, 5 2  N.W. 2d 802. T e r m i n a t i o n  

is p r e s e n t l y  p r o v i d e d  f o r  by s t a t u t e  i n  Nebraska .  NEB. REV. 

STAT. 5 42-365. U n l e s s  p r o v i d e d  o t h e r w i s e ,  i n  N e w  Jersey, 

t h e  d e a t h  of e i t h e r  p a r t y  t e r m i n a t e s  t h e  o b l i g a t i o n  f o r  a l i -  

mony. Model l  v. Modell, 2 3  N . J .  Supe r .  60 ,  9 2  A. 2d 505 

( S u p e r .  C t .  App. Div. 1 9 5 2 ) .  

N e b r a s k a  S t a t u t e ,  s e c t i o n  42-365 has  been  

i n t e r p r e t e d  t o  allow a t r i a l  c o u r t  t o  o r d e r  i n s u r a n c e  be 
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m a i n t a i n e d  w i t h  t h e  r e c i p i e n t  s p o u s e  as b e n e f i c i a r y  f o r  t h e  

p u r p o s e  of p r o v i d i n g  s e c u r i t y  f o r  a l imony .  I n  T r i m b l e  V. 

T r i m b l e ,  218  Neb. 118, 352 N.W. 2d 599 (19841,  t h e  husband 

was o b l i g a t e d  t o  p a y  a l imony  of $200.00 p e r  month f o r  t w o  y e a r s  

a n d  $400.00 per month f o r  t h r e e  y e a r s ,  w i t h  a r e v i e w  of same 

i n  J a n u a r y ,  1988.  I n  a d d i t i o n ,  t h e  Husband was o b l i g a t e d  t o  

m a i n t a i n  t w o  l i f e  i n s u r a n c e  po l ic ies  w i t h  a face v a l u e  of 

$150,000.00  a s  s e c u r i t y  f o r  t h e  a l imony  and  c h i l d  s u p p o r t  

awards. The r e q u i r e m e n t  of m a i n t a i n i n g  i n s u r a n c e  was u p h e l d ,  

a n d  t h e  amount  of c o v e r a g e  was u p h e l d  i n  T r i m b l e .  

The  N e w  J e r s e y  Supreme C o u r t  h a s  n o t  o v e r r u l e d  t h e  

Model1  o p i n i o n ,  b u t  i t  h a s  c i r c u m v e n t e d  t h e  d e c i s i o n ,  i n s o f a r  

a s  N . J . S . A .  s e c t i o n  2A:34-23 g r a n t s  t h e  t r i a l  c o u r t  

a u t h o r i t y  t o  s e c u r e  a l imony  and  c h i l d  s u p p o r t .  I n  t h e  d e c i -  

s i o n s  of G r o t s k y  v. G r o t s k y ,  5 8  N . J .  354,  277 A. 2d 535 ( 1 9 7 1 )  

a n d  Meerwar th  V. Meerwar th ,  7 1  N . J .  541 ,  366 A. 2d 979 

( 1 9 7 6 ) ,  t h e  Supreme C o u r t  of  N e w  Jersey i n d i c a t e d  t h a t  u n d e r  

t h e  s t a t u t o r y  a u t h o r i t y  o f  N.J .S.A.  5 2A:34-23, t h e  t r i a l  c o u r t  

c o u l d  r e q u i r e  t h e  ex - spouse  b e  m a i n t a i n e d  as  a b e n e f i c i a r y  on  

i n s u r a n c e  po l ic ies  i f  t h e  po l ic ies  were s e c u r i t y  f o r  c h i l d  

s u p p o r t  ( G r o t s k y )  o r  a l imony  (Meerwar th ) .  I n  Meerwar th ,  t h e  

d e n i a l  of i n s u r a n c e  w a s  u p h e l d ,  b u t  t h e  C o u r t  s t a t e d :  

W e  c o n c l u d e  t h a t  a t r i a l  c o u r t  i n  
appropr ia te  c i r c u m s t a n c e s  and  f o r  good 
c a u s e  shown, c o u l d  o r d e r  a d i v o r c e d  hus-  
band  t o  cooperate i n  o b t a i n i n g  i n s u r a n c e  
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o n  h i s  l i f e  f o r  t h e  f i n a n c i a l  p ro t ec t ion  
o f  h i s  f o r m e r  w i f e ,  and  h i s  c h i l d r e n ,  i f  
t h e r e  be  any.  T h i s  a u t h o r i t y  stems f r o m  
t h e  s t a t u t o r y  p r o v i s i o n  N.J.S.A. 2A:34-23 . . . . Meerwarth,  366 A. 2d 979, 980. 

The  r e q u i r e m e n t  of m a i n t a i n i n g  i n s u r a n c e  as  s e c u r i t y  

f o r  a l imony  p u r s u a n t  t o  N e w  J e r s e y  s t a t u t o r y  a u t h o r i t y  was 

a f f i r m e d  i n  D a v i s  v. Dav i s ,  1 8 4  N . J .  Super .  430, 446 A. 2d 

540 (Supe r .  C t .  App. Div. 1 9 5 2 ) .  I n  D a v i s ,  t h e  payor-  

s p o u s e  was o b l i g a t e d  by i n i t i a l  a g r e e m e n t  of t h e  pa r t i e s  t o  

pay  $580.00 p e r  month as  p e r i o d i c  a l imony  i n  1973. The 

payee - spouse  moved f o r  m o d i f i c a t i o n  i n  1979,  and  a s  a 

p a r t  of h i s  o r d e r ,  t h e  t r i a l  j u d g e  i n c r e a s e d  t h e  a l imony  t o  

$990.00 p e r  month and  r e q u i r e d  payor-Husband t o  d e s i g n a t e  h i s  

f o r m e r  s p o u s e  as b e n e f i c i a r y  on  $100,000.00 w o r t h  of 

i n s u r a n c e ,  o r  create  a $100,000.00 t r u s t  f u n d  w i t h  Wife t o  

r e c e i v e  mon ies  i n  t h e  e v e n t  of h u s b a n d ' s  d e a t h .  The N e w  

J e r s e y  A p p e l l a t e  C o u r t  u p h e l d  t h e  i n s u r a n c e  r e q u i r e m e n t  

f i n d i n g  t h e  f a c t s  of  t h e  case w a r r a n t e d  p r o v i d i n g  t h e  Wife 

w i t h  s e c u r i t y  f o r  h e r  a l imony  award. D a v i s ,  446 A. 2d 540, 

545. The Wife had p o o r  h e a l t h  and t h e  Husband had s u f f i c i e n t  

f u n d s  t o  m a i n t a i n  t h e  i n s u r a n c e .  

The  D a v i s  o p i n i o n  remanded t h e  case t o  t h e  t r i a l  

c o u r t  so t h a t  c o n d i t i o n s  m i g h t  be p l a c e d  on t h e  i n s u r a n c e  

p o l i c y  o b t a i n e d  ( e m p h a s i s  added  by wr i te r )  or t h e  t r u s t  

f u n d  c r e a t e d .  D a v i s ,  446 A. 2d 540,  545. The r e s t r i c t i o n s  

c i t e d  by t h e  Appel la te  C o u r t  i n  D a v i s  a r e  t h e  same c o n d i t i o n s  
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outlined in the Florida opinion of the Second District 

Court of Appeal in Stith V. Stith, 384 So. 2d 317, 319 (Fla. 

2d DCA 1980). As applied in Stith, the restrictions per- 

tained to ownership of the policies, but as suggested in the 

Davis opinion may be utilized for security purposes as well. 

The suggested restrictions included a prohibition against 

assignment, reversion of ownership upon recipient's death or 

remarriage, determination of responsibility for premiums and 

insurance loan payments, and finally, copies of all con- 

ditions provided to the insuror. Davis at 540, guoting, 

Stith v. Stith, 384 So. 2d 317, 321 (Fla. 2d DCA 1980). 

IV. Whv not limit the scoDe of section 61.08(3)? 

In the case at bar, restricting the application of 

section 61.08(3) to arrearages would provide Mrs. Sobelman no 

real security. If the Husband died prior to termination of 

his child support obligation, the Wife would lose over 5 0 %  of 

her current income, she would be obligated to maintain a 

mortgage, she would be forced to support herself and son, and 

she would only own a one-half interest in the former marital 

home. Public policy should seek to avoid placing a former 

spouse in such dire circumstances, when insurance is 

available and affordable. 

What real security does limitation of insurance to 

only arrearages provide to a spouse receiving periodic alimo- 
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ny? T o  a s p o u s e  t h r e a t e n e d  w i t h  t h e  loss  of a major o r  sole  

s o u r c e  of income, t h e  answer  is v e r y  l i t t l e .  To r e q u i r e  a 

s p o u s e  t o  m a i n t a i n  l i f e  i n s u r a n c e  w i t h  t h e  o t h e r  s p o u s e  a s  a 

d e s i g n a t e d  b e n e f i c i a r y  c o n t a i n s  no  post-mortem o b l i g a t i o n  of 

e i t h e r  t h e  payor - spouse  o r  s a i d  s p o u s e ' s  e s t a t e .  The o b l i g a -  

t i o n  t o  m a i n t a i n  i n s u r a n c e  as  s e c u r i t y  is n o t  a post-mortem 

commitment. The premiums are p a i d  d u r i n g  t h e  l i f e  of  t h e  

payor - spouse .  I t  is t h e  i n s u r a n c e  car r ie r  n o t  t h e  payor-  

s p o u s e  who is r e q u i r e d  t o  m a k e  payment.  

The  p u r p o s e  of s e c t i o n  6 1 . 0 8 ( 3 )  is t o  p r o v i d e  

s e c u r i t y  f o r  a n  award of a l imony .  T o  l i m i t  t h i s  p r o v i s i o n  t o  

p r o v i d i n g  s e c u r i t y  f o r  o n l y  arrearages i n  a l imony would be  a n  

u n r e a s o n a b l e  r e s t r i c t i o n  w i t h o u t  d o i n g  e q u i t y  t o  a needy 

s p o u s e .  
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CONCLUSION 

The d e c i s i o n  of  t h e  D i s t r i c t  C o u r t  of Appeal f o r  t h e  

Second  D i s t r i c t  i n  Sobelman V. Sobelman,  516  So. 2d 7 ( F l a .  2d 

DCA 1 9 8 7 )  s h o u l d  be  r e v e r s e d ,  and t h e  Amendment t o  t h e  F i n a l  

Judgment  e n t e r e d  by t h e  t r i a l  c o u r t  s h o u l d  be  u p h e l d  and  

a f f i r m e d .  

The  p r o v i s i o n s  of s e c t i o n  6 1 . 0 8 ( 3 ) ,  F lo r ida  S t a t u t e s  

a l lows  t h e  t r i a l  c o u r t  t o  r e q u i r e  s e c u r i t y  f o r  payment of  a l i -  

mony. N o  r e s t r i c t i o n s  are c o n t a i n e d  w i t h i n  t h e  s t a t u t e  l i m i t i n g  

s e c u r i t y  t o  a r r e a r a g e s  i n  a l imony .  By l i m i t i n g  t h e  u s e  of  sec- 

t i o n  6 1 . 0 8 ( 3 ) ,  F l o r i d a  S t a t u t e s ,  t o  s e c u r i n g  a r r e a r a g e s ,  t h e  

Second D i s t r i c t  o p i n i o n  i n  Sobelman u n r e a s o n a b l y  restricts t h e  

e f f e c t i v e n e s s  of t h i s  s t a t u t e .  

Mrs. Sobelman h a s  a l i m i t e d  e d u c a t i o n a l  background,  

a l i m i t e d  employment income, and  would have  desparate cir- 

c u m s t a n c e s  s h o u l d  M r .  Sobelman d i e  and  t h e  pa r t i e s '  so le  

major m a r i t a l  asse t  t h e n  be owned by t h e  Husband ' s  h e i r s  

j o i n t l y  w i t h  t h e  Wife. 

The S t a t e  of F l o r i d a  h a s  p r o v i d e d  t h e  means t o  

s e c u r e  a n  award of a l imony .  The  means s h o u l d  n o t  be  

l i m i t e d  i n  t h i s  case o r  i n  o t h e r  f a c t  s i t u a t i o n s  where  a need  

i s  d e m o n s t r a t e d .  A s  s t a t e d  by t h e  S u p e r i o r  C o u r t  of N e w  

J e r s e y  i n  D a v i s  v. Dav i s ,  " I n  t h e s e  c i r c u m s t a n c e s ,  e q u i t y  

cr ies  o u t  f o r  some r e l i e f . ' '  D a v i s ,  446 A. 2d 540,  545. 
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