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FROM : Sidney M .  Goetz,J.D. - 

P i n e l l a s  County Small  C l a i m s  P r e - T r i a l  Hearing O f f i c e r  

SUBJECT: PROPOSED AMENDMENTS TO SMALL CLAIMS RULES, 
INSOFAR AS A NEW SENTENCE IS PROPOSED TO BE 
ADDED TO SUBSECTION ( b )  OF RULE 7.090 
R E Q U I R I N G  A COUNTY JUDGE TO CONDUCT THE 
PRE-TRIAL CONFERENCE. 

I r e s p e c t f u l l y  urge the  Supreme Court  t o  r e j e c t  t h e  
proposed amendment t h a t  would r e q u i r e  County Court Judges t o  
p r e s i d e  over  and conduct p r e - t r i a l  conferences  of s m a l l  c la ims .  

Simply p u t ,  a n  overwhelmin& p o r t i o n  of t h e  time consumed 
a t  such conferences  does n o t  r e q u i r e  j u d i c i a l  a c t i o n ,  b u t  r a t h e r  
the  performance of housekeeping, a d m i n i s t r a t i v e  and m i n i s t e r i a l  
d u t i e s  t h a t  do n o t  involve the  de te rmina t ion  of d i spu ted  i s s u e s  
of l a w  o r  f a c t .  For t h i s  reason ,  t h e  p h y s i c a l  presence of a  j u d i c i a l  
o f f i c e r  i n  t h e  courtroom dur ing  the  c a l l i n g  of t he  p r e - t r i a l  
conference ca l enda r  is e n t i r e l y  unnecessary.  

I r e s p e c t f u l l y  submit  t o  t h e  Court  t h a t  t h e  Administra- 
t i v e  Order (No. 86-4, dated February 12 ,  1986) under which I pe r -  
form my d u t i e s  as Small C l a i m s  P re -Tr i a l  Hearing O f f i c e r  p re se rves  
the  c o n s t i t u t i o n a l  and due process  r i g h t s  of t h e  l i t i g a n t s  i n  a l l  
r e s p e c t s .  A c a r e f u l  r ead ing  of the  Order w i l l  show t h e  Court t h a t  
Chief Judge P a t t e r s o n  went t o  g r e a t  p a i n s  t o  c a r e f u l l y  p r o t e c t  
t h e  r i g h t s  of t he  l i t i g a n t s  t o  j u d i c i a l  s u p e r v i s i o n  over  t he  
proceedings i n  the  courtroom as w e l l  as t o  immediate j u d i c i a l  
d e c i s i o n  of any d i spu ted  i s s u e s  of l a w  o r  f a c t .  Sa id  o r d e r ,  t oge the r  
wi th  an  explanatory a r t i c l e  i n  t he  March, 1986 i s s u e  of t he  
"Pa rac l e t e "  , monthly news le t t e r  of t he  S t .  Pe t e r sbu rg  B a r  Associa- 
t i o n ,  are annexed h e r e t o  as E x h i b i t  I. 

The s y s  tem e s t a b l i s h e d  by Adminis t ra t ive  Order No. 86-4 
i s  s t i l l  i n  e f f e c t .  I am p r e s e n t l y  conduct ing P r e - T r i a l  Conferences 
f o r  f i v e  of t h e  seven County Judges who a r e  ass igned  t o  t h e  c i v i l  
s i d e  of t he  Court .  I perform t h i s  f u n c t i o n  a t  the  s p e c i f i c  r eques t  
of each of t hese  judges.  On t h e  ass igned  d a t e s ,  a s  r equ i r ed  by 
the  Order, these  judges have been a v a i l a b l e  i n  t h e i r  chambers f o r  
r e f e r r a l  of any m a t t e r  which r e q u i r s  t h e i r  a t t e n t i o n  by way of a 
j u d i c i a l  r u l i n g .  Should t h e  Judge ass igned  t o  a Small C l a i m s  
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P r e - T r i a l  Conference no t  be pe r sona l ly  a v a i l a b l e  i n  chambers on 
t h e  day such conference is being conducted - a n  occas iona l  
occurrence - he has  ob ta ined ,  and I a m  fu rn i shed  t h e  name o f ,  
a "back-up" judge t o  whom I may immediately r e f e r  a mat te r  r e -  
q u i r i n g  j u d i c i a l  a t t e n t i o n .  

Shor t ly  a f t e r  t h i s  system went i n t o  e f f e c t ,  County Judge 
Charles  Car re re  s e n t  a  memorandum t o  Chief Judge P a t t e r s o n  and 
Adminis t ra t ive  County Judge Horace A .  Andrews t e s t i f y i n g  t o  t h e  
good r e s u l t s  being achieved.  ( A  copy of Judge C a r r e r e ' s  memorandum 
is annexed a s  Exh ib i t  2 . )  I have good r eason  t o  b e l i e v e  t h a t  my 
con t inu ing  t enure  as Small Claims P re -Tr i a l  Hearing O f f i c e r  is 
meeting wi th  t h e  approval  of a l l  who a r e  concerned wi th  t h e  e f f i -  
c i e n t  o p e r a t i o n  of t he  Court  system: Judges,  lawyers and l i t i g a n t s .  
( I n  t h i s  connect ion,  p l e a s e  note  t h e  enclosed a r t i c l e  from the  
~ u l y / ~ u g u s t  1987 i s s u e  of the  Tampa Bay Magazine, a t t a c h e d  he re to  
as E x h i b i t  3. ) 

Since I have a background i n  mediat ion - I taught  
a course  i n  A l t e r n a t i v e  Dispute Resolu t ion  a s  a n  Adjunct P ro fes so r  
a t  S t e t s o n  Univers i ty  College of Law, f o r  two y e a r s ,  and have been 
mediat ing d i s p u t e s  s i n c e  1984 wi th  the  P i n e l l a s  County C i t i z e n s '  
Dispute Se t t lement  Program - I use whatever s k i l l s  I have t o  o b t a i n  
s e t t l e m e n t s  du r ing  t h e  p r e - t r i a l  conference s e s s i o n s .  A s  a r e s u l t ,  
I have a  much h ighe r  r a t e  of r e s o l u t i o n  of s m a l l  c la ims by way of 
s e t t l e m e n t  t han  had p rev ious ly  been achieved by the  County Judges 
who, because of t h e i r  many o t h e r  d u t i e s ,  have a  n a t u r a l  tendency 
t o  speed up t h e  ca l enda r  c a l l .  A s  a  r e s u l t  t he  County Judges 
f r e q u e n t l y  m i s s  o p p o r t u n i t i e s  t o  achieve a  d i s p o s i t i o n  a t  t h e  pre-  
t r i a l  conference,  and s e t  a s u b s t a n t i a l l y  l a r g e r  number of ca ses  
f o r  t r i a l .  

Unfor tuna te ly ,  t he  procedure I have o u t l i n e d  above is n o t  
t h e  only type of p r e - t r i a l  conference now be ing  conducted i n  P i n e l l a s  
County. Two d i f f e r e n t  types  of procedures  a r e  a l s o  c u r r e n t l y  being 
used,  t o  r e l i e v e  t h e  p re s su re  on t h e  County Judges.  V i a  t h e  " l e g a l  
grapevine" ,  I ' ve been informed t h a t  some lawyers have found e i t h e r  
o r  both such procedures  t o  be ob jec t ionab le .  

A l i t t l e  h i s t o r i c a l  backgound w i l l  h e lp  p l a c e  t h i s  
th ree-  t i e r e d  sys  tem i n  proper  p e r s p e c t i v e .  

I t  should be understood a t  t h e  o u t s e t  t h a t  a l l  of t h e  
techniques  adopted f o r  t he  handl ing  of p r e - t r i a l  conferences  have 
been occasioned by t h e  v a s t  l i t i g a t i o n  explos ion  i n  our  c o u r t s ,  
r e s u l t i n g  i n  a  tremendous workload be ing  f o i s t e d  upon our j u d i c i a r y .  
I have p e r s o n a l l y  observed a  most ded ica t ed ,  hardworking group of 
County Judges s t r u g g l i n g  t o  keep a b r e a s t  of a  mountainous load of 
t r a f f i c  c o u r t  c a s e s ,  c r imina l  misdemeanor c a s e s ,  and c i v i l  causes ,  
a l l  t h e  whi le  s t r a i n i n g  t o  meet t h e  time c o n s t r a i n t s  imposed by 
Supreme Court Rules.  Even now, our  P i n e l l a s  County Judges a r e  used 
c o n s t a n t l y  on temporary assignment t o  t h e  C i r c u i t  Court t o  ease  
similar burdens on our  C i r c u i t  Court Judges.  
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I n  a n  e f f o r t  t o  coun te r  t h e  ever  i n c r e a s i n g  workload 
of c a s e s ,  two of our  County Judges (Judges  K a r l  B .  Grube and 
Robert  S h i n g l e r ) ,  i n  t h e  summer of 1985, adopted a system whereby 
t h e i r  r e s p e c t i v e  " l e g a l  a s s i s t a n t s "  conducted p r e - t r i a l  conferences  
i n  t h e  courtroom, whi le  t h e  judges were occupying t h e i r  a d j o i n i n g  
chambers. An e x p l a n a t i o n  of t h i s  p a r t i c u l a r  modus operandi  and i t s  
o b j e c t i v e s  is conta ined  i n  a memorandum from County Judge Grube 
t o  Chief C i r c u i t  Judge P a t t e r s o n ,  da ted  September 6 ,  1985. A copy 
of s a i d  memorandum is  annexed h e r e t o  as E x h i b i t  4 .  

I p r o f e s s  my ignorance of a l l  of t h e  a s s igned  o r  
r e q u i r e d  d u t i e s  t o  be performed by a county judge ' s  l e g a l  a s s i s t a n t .  
However, I a m  c e r t a i n  it can be s t a t e d  wi th  assurance  t h a t  h e r  
o f f i c i a l  duty s t a t emen t  is  no t  l i k e l y  t o  i nc lude  p r e s i d i n g  a t  p re -  
t r i a l  conferences  i n  S m a l l  C l a i m s  Cour t .  While Judge Grube's  and 
S h i n g l e r ' s  s e c r e t a r i e s  may welcome t h i s  change from t h e i r  o t h e r  
d u t i e s ,  I have found t h a t  most l e g a l  a s s i s t a n t s  shudder a t  t h e  
p rospec t  of p r e s i d i n g  over  a p u b l i c  courtroom f u l l  of l i t i g a n t s  
and a t t o r n e y s .  

I n  any even t ,  Chief Judge P a t t e r s o n  and Adminis t ra t ive  
County Judge Andrews r e a c t e d  t o  Judge Grube's  memorandum with  
some concern.  They confer red  wi th  t h e  D i r e c t o r  of t h e  l ong -es t ab l i shed  
P i n e l l a s  County C i t i z e n s '  Dispute  Se t t l emen t  Program and came t o  
t h e  conc lus ion  t h a t  t h e  j u d i c i a l  system would b e t t e r  be se rved  and 
t h e  l i t i g a n t s '  r i g h t s  b e t t e r  p r o t e c t e d  i f  a s k i l l e d  mediator  were 
s p e c i f i c a l l y  appointed to  r e p l a c e  t h e  Judge i n  t h e  a c t u a l  conduct 
of t h e  p r e - t r i a l  conference ,  wi th  powers and d u t i e s  e x p l i c i t l y  
l i m i t e d  by Adminis t ra t ive  Order,  and j u d i c i a l  s u p e r v i s i o n  prov ided .  
I w a s  recommended f o r  t h e  p o s t  because of my exper ience  s e t  f o r t h  
above. 

I confer red  wi th  Judges P a t t e r s o n  and Andrews, and,  a t  
t h e i r  r e q u e s t ,  p repared  a d r a f t  of a n  Adminis t ra t ive  Order which, 
i n  s l i g h t l y  modified form, w a s  i s sued  by Chief Judge P a t t e r s o n  
on February 1 2 ,  1988 ( E x h i b i t  I .  ) Meanwhile, a f t e r  spending s e v e r a l  
months observ ing  th conduct of p r e - t r i a l  conferences  by Judge 
Andrews, Judge W i l l i a m  Blackwood, Judge Char les  Ca r re re  and Judge 
Cather ine  Har lan  ( b e f o r e  she  ascended t o  t h e  C i r c u i t  Court  Bench), 
I commenced p r e s i d i n g  a t  p r e - t r i a l  conferences  f o r  t h e s e  judges.  
I n  t h i s  connec t ion ,  I r e s p e c t f u l l y  r e f e r  you t o  t h e  memorandum da ted  
November 21,  1985, by Judge Horace A Andrews, annexed h e r e t o  as 
E x h i b i t  5 .  

To d a t e ,  I know of no Adminis t ra t ive  Order o r  o t h e r  
document au tho r i zed  by l a w  o r  r u l e  p e r m i t t i n g  t h e  appointment of 
a County Judge ' s  l e g a l  a s s i s t a n t  t o  r e p l a c e  him i n  t h e  conduct  
of Small  C l a i m s  p r e - t r i a l  conferences ,  o r  d e l i n e a t i n g  such persohs  
du ty  and a u t h o r i t y  wh i l e  so  a c t i n g .  Notwithstanding t h e s e  f a c t s ,  
I unders tand t h a t  Judges Grube and S h i n g l e r  con t inue  t o  pursue  
t h i s  p r a c t i c e  t o  d a t e .  S ince  Judge S h i n g l e r  has  l e t  it be known 
t h a t  he w i l l  no t  seek r e e l e c t i o n  t o  t h e  bench when h i s  term exp i r e s  
a t  t h e  end of t h e  y e a r  1988, he w i l l  no t  p e r s o n a l l y  be  a f f e c t e d  by 
any change i n  t h e  Rule,  as proposed,  a f t e r  t h a t  t ime.  
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We come now t o  a  t h i r d  l a y e r  of p r e - t r i a l  conference pro- 
cedure permit ted i n  P i n e l l a s  County. This is a  r e l a t i v e l y  more recen t  
procedure than  the  two previous ly  discussed.  It is authorized by 
Administrative Order No. 86-18, dated December 12 ,  1986. The machinery 
f o r  implementing t h i s  Administrative Order, which r e q u i r e s  t h e  c lose  
cooperat ion of the P i n e l l a s  County Ci t i zens  ' Dispute Set t lement  
program did not go i n t o  e f f e c t  u n t i l  some time i n  the  Spr ing  of 
1987. ( ~ x h l b l t  6 . )  

With the s a l u t a r y  dual  purposes of providing a "Night Court" 
f o r  c i t i z e n s  during non-working hours ,  as wel l  as t o  a f f o r d  them an 
opportuni ty t o  reach a  mediated se t t lement  before f a c i n g  the  formal i ty  
of a c o u r t  appearance before a Judge, the  admin i s t r a t ive  order  e n l i s t s  
the  exper t  mediation se rv ices  of the  C i t i zens '  Dispute Set t lement  
Program. 

Evening ca lendars  of p r e - t r i a l  conferences a r e  c a l l e d  
between 5:30 and 7:30 p.m. A high l e v e l  employee of the  C i t i zens '  
Dispute Set t lement  Program pres ides  a t  these  s e s s i o n s ,  c a l l s  t h e  
ca lendar  and (having received p r i o r  t r a i n i n g  from a Court C l e r k ) ,  
marks the calendar  t o  ind ica te  d i s p o s i t i o n s .  

Upon the  c a l l  of t h e  ca lendar ,  each case is  assigned t o  a  
mediator who e s c o r t s  the p a r t i e s  i n t o  a separa te  room and at tempts  
t o  have them reach a  d i s p o s i t i o n  by agreement. I f  success fu l ,  t he  
mediator d r a f t s  the  agreement, which is  signed by the  p a r t i e s  and 
t h e  mediator,  t o  be submitted l a t e r  t o  t h e  County Judge f o r  h i s  
approval and s i g n a t u r e .  I f  agreement is not reached, the  p a r t i e s  
r e t u r n  t o  the  courtroom where t h e  p res id ing  o f f i c i a l  f i l l s  out  the  
o f f i c i a l  form of "Pre-Tr ia l  Conference Order and Notice of T r i a l " .  
A s  t o  the  f i x i n g  of a t r i a l  d a t e ,  the  p r a c t i c e  d i f f e r s .  I n  S t .  
Petersburg,  the  f i l e  is  s e n t  back t o  the Judge t o  f i x  the  t r i a l  da te ,  
and the  p a r t i e s  a r e  t h e r e a f t e r  n o t i f i e d  of it.  I n  Clearwater,  
t he  p r e s i d i n g  o f f i c e r  has before him/her a l i s t  of a v a i l a b l e  da tes  
and t imes ,  furn ished  by the  Judge, from which the p a r t i e s  s e l e c t  
t h e i r  time s l o t .  

I must s t a t e ,  q u i t e  candidly,  t h a t  c e r t a i n  aspects  of t h i s  
"Night Court" process  t rouble  me deeply.  My d i f f i c u l t y ,  however, does 
not a r i s e  from the  f a c t  t h a t  the  person conducting the  p r e - t r i a l  
conference is not  a County Judge. I be l i eve  any proper ly  authorized 
and duly designated adminis t ra t ive  o f f i c e  may conduct the  p r e - t r i a l  
conference,  provided only t h a t  his /her  l imi ted  a u t h o r i t y  is  c l e a r l y  
de l inea ted .  

But I f i n d  the  "Night Court" procedure s e t  f o r t h  i n  
Administrative Order No. 86-18 t o  be f a t a l l y  flawed on c o n s t i t u t i o n a l  
grounds f o r  f a i l u r e  t o  a f f o r d  the  p a r t i e s  due process  of law and f o r  
v i o l a t i n g  the  c o n s t i t u t i o n a l  requirement f o r  t h e  equal  p r o t e c t i o n  of 
the  law. 

I n  e f f e c t ,  t h i s  Administrative Order c r e a t e s  an  impermiss- 
i b l e  system of "two-tier" j u s t i c e  - one f o r  p l a i n t i f f / l i t i g a n t s  who 
a re  represented  by a t to rneys  and another  f o r  those p l a i n t i f f s  who 
cannot a f fo rd ,  o r  do not wish, l e g a l  r ep resen ta t ion .  The former aEe 
?laced on a r e g u l a r  daytime c o u r t  calendar  f o r  t h e i r  p r e - t r i a l  con- erences . 
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The l a t t e r  a r e  n o t  even g iven  the  o p t i o n  t o  choose t o  be p laced  
on t h e  daytime ca l enda r .  They a r e  compelled t o  appear  on t h e  
n igh t t ime  c a l e n d a r .  While t h a t  may be  convenien t  t o  some; i t  i s  
c l e a r l y  n o t  s o  f o r  a l l .  Many, I ' m  s u r e ,  would p r e f e r  t o  be wi th  
t h e i r  f a m i l i e s  du r ing  customary d inne r  hour s .  Also c o r p o r a t i o n s  
which cannot  o r  w i l l  n o t  pay a n  a t t o r n e y  a r e  a l s o  f o r c e d  on t o  
t h e  n i g h t  c a l e n d a r s ,  i n  which event  they  may be disadvantaged i n  
having t o  pay overt ime compensation t o  t h e  o f f i c e r  o r  employee 
whom they  des igna t e  t o  r e p r e s e n t  them. Thus, acces s  t o  t he  c o u r t s ,  
as guaranteed by t h e  F l o r i d a  C o n s t i t u t i o n ,  is be ing  o b s t r u c t e d .  

There is even f u r t h e r  i n e q u a l i t y  b u i l t  i n t o  t h i s  
system. No County Judge is s i t t i n g  i n  t h e  chambers a d j a c e n t  t o  
t h e  courtroom t o  dec ide  d i spu ted  q u e s t i o n s  of l a w  o r  f a c t .  Motions 
t o  d i smiss  f o r  j o inde r  of improper p a r t i e s  o r  f o r  f a i l u r e  t o  
s t a t e  a cause  of a c t i o n ;  motions f o r  change of venue - i n v a r i a b l y  
r e f e r r e d  t o  t h e  backup judge f o r  immediate d i s p o s i t i o n  a t  t h e  
daytime p r e - t r i a l  conferences  - cannot  be decided on t h e  s p o t  i n  
"Night Cour t" .  There is no judge a v a i l a b l e .  The p a r t i e s  a r e  com- 
p e l l e d  t o  make a formal  motion and r e q u e s t  a h e a r i n g  be fo re  a 
judge on ano the r  day. Unless and u n t i l  a  judge is ass igned  t o  
each n i g h t  s e s s i o n  (a l though  he need no t  a c t u a l l y  p r e s i d e ) ,  t he se  
p a r t i e s  a r e  r e c e i v i n g  second-rate  t r ea tmen t  by our  c o u r t  system. 
Of cou r se ,  i f  a judge is a s s igned ,  t h e  new r u l e s  p e r m i t t i n g  
motions t o  be heard  b y c o n f e r e n c e  te lephone c a l l  may be  t h e  key 
t o  s o l v i n g  this problem, wi thout  r e q u i r i n g  t h e  p h y s i c a l  p resence  
of t h e  judge a t  a n i g h t  s e s s i o n .  

I b e l i e v e  t h a t  t h e  P i n e l l a s  County system which r e l i e v e s  
a County Judge from p e r s o n a l l y  conduct ing a Small  C l a i m s  P r e - T r i a l  
Conference can  be s o  s t r u c t u r e d  as t o  p re se rve  a l l  l e g a l  and 
c o n s t i t u t i o n a l  r i g h t s  t o  t h e  l i t i g a n t s  and a t  the  same time conserve 
t h e  t ime of t h e  Judges t o  d e a l  wi th  t h e i r  j u d i c i a l  r e s p o n s i b i l i t i e s .  
I n  t h e s e  t imes of overburdened c i v i l  l i t i g a t i o n  c a l e n d a r s ,  t h e  
impos i t i on  of a Rule which o b s t r u c t s  t h e  speedy and e f f i c i e n t  
o p e r a t i o n  of our  c o u r t s  and r e v e r t s  t o  a n c i e n t ,  outgrown and 
unnecessary f o r m a l i t y  r e p r e s e n t s  a s t e p  backward. 

Proper  d e s i g n a t i o n  of a n  a d m i n i s t r a t i v e  o f f i c i a l  t o  
handle  pre -  t r i a l  conference ca l enda r  c a l l s ,  w i th  e x p l i c i t  
l i m i t a t i o n s  on h i s /he r  powers, w i l l  promote t h e  e f f i c i e n t  d i s p o s i -  
t i o n  of eve r  growing case loads .  I b e l i e v e  t h a t  Chief Judge 
P a t t e r s o n ' s  Adminis t ra t ive  Order 86-4 ( E x h i b i t  I )  c a n  w e l l  s e r v e  
as a model. Encouraging mediat ion a t  "Night Court" s e s s i o n s  
can  a l s o  be s o  s t r u c t u r e d  as t o  p r e s e r v e  t h e  c o n s t i t u t i o n a l  
r i g h t s  of  those  who a r e  no t  fo rced  t o  - b u t  choose t o  - a t t e n d  
such n i g h t  s e s s i o n s .  

Should t h e  Court  s e e  any m e r i t  t o  t h e s e  sugges t ions ,  
I would be g l ad , and  hereby o f f e r  t o ,  assist i n  t h e  fo rmula t ion  
of a n  a p p r o p r i a t e  Rule.  

,./?' 


