
I N  THE SUPREME COURT O F  FLORIDA 

LEON COUNTY SCHOOL BOARD and * 
ROYAL INSURANCE COMPANY * 

P e t i t i o n e r s ,  * 
V. 

THELMA J. GRIMES, 

R e s p o n d e n t .  

* 

* 

* /  

24a3 SOUTH DIXIE HIGHWAY 

MIAMI. FLORIDA 331 33 

-.- -- AMICUS CURIAE B R I E F  

MILLER, HODGES, KAGAN & CHAIT,  P .A.  
A t t o r n e y s  f o r  F lor ida  E m p l o y e r s  
Service C o r p o r a t i o n  ( F E I S C O ) ,  CRIMS, 
INC.  and F lo r ida  R o o f i n g  & S h e e t  Metal 
A s s o c i a t i o n  ( F R S A )  
4 5 5  Fairway D r i v e ,  S u i t e  1 0 1  
D e e r f i e l d  B e a c h ,  F l o r i d a  3 3 4 4 1  
( 3 0 5 )  4 2 8- 3 4 2 2  

LAW OFFICES 

MILLER, HODGES, KAGAN AND CHAIT 
PROFESSIONAL ASSOCIATION 

455 FAIRWAY DRIVE 

DEERFIELD BEACH. FLA. 33441 



TABLE OF CONTENTS 

PAGE 

ARGUMENT 
(WHETHER)THE DISTRICT COURT OF APPEAL ERRED 
IN REVERSING THE DECISION OF THE DEPUTY COM- 
MISSIONER WHEN THE DUPUTY COMMISSIONER'S DE- 
CISION WAS BASED ON LONG STANDING SUPREME 
COURT PRECEDENT. 

A. Introduction to Argument--Affirm First: 
Ask Ouestions Later 

B. "Arising Out of" Employment 

C. A New Social Policv? 

D. Curtailment of Appellate Activity? 

E. Summary 

CONCLUSION 

CERTIFICATION 

2400 SOUTH DIXIE HIGHWAY 

MIAMI. FLORIDA 331 33 

LAW OFFICES 

MILLER, HODGES, KAGAN AND CHAIT 
PROFESSIONAL ASSOCIATION 

i 

1 

1 

2 

5 

11 

12 

14 

14 

4 5 5  FAIRWAY DRIVE 

DEERFIELD BEACH. FLA. 3 3 4 4 1  



AUTHORITIES CITED 

Marke t  Food D i s t r i b u t o r s ,  I n c .  v. Levenson  
383 So.2d 726 ( F l a .  l D C A  1 9 8 0 )  

M i m s  & Thomas Mfg. C o .  v .  F e r g u s o n  
340 So .2d  920 ( F l a .  1 9 7 6 )  

New Dade Apparel ,  I n c .  v. DeLorenzo 
512 So.2d 1 0 1 6  ( F l a .  l D C A  1 9 8 7 )  

P e a r c e  v .  P i p e r  A i r c r a f t  Corp. 
I R C  D e c i s i o n  2-2273A ( 1 9 7 3 )  ce r t .  ~~ 

d e n . ,  292 So.2d 1 9  ( F l a .  1 9 7 4 )  

P r o t e c t u  Awning S h u t t e r  C o .  v .  C l i n e  
1 6  So.2d 342 ( F l a .  1 9 4 4 )  

Radomski v .  G r e a t  B i c y c l e  Shop,  I n c .  
464 So.2d 1346  ( F l a .  l D C A  1 9 8 5 )  

S o u t h e r n  B e l l  T e l e p h o n e  & T e l e g r a p h  C o .  v .  McCook 
335  So.2d 1166  ( F l a .  1 9 7 7 )  

S t r o t h e r  v.  M o r r i s o n ' s  Cafeteria 
383  So .2d  623 ( F l a .  1 9 8 0 )  

U.S. C a s u a l t y  C o .  v .  Mary l and  C a s u a l t y  C o .  
55  So.2d 741 ,745  ( F l a .  1 9 5 1 )  

FLORIDA STATUTES CITED 

S440.02,  F l o r i d a  S t a t u t e  

§ 4 4 0 . 0 2 ( 6 ) ,  1983 ,  F l o r i d a  S t a t u t e  

5440.15,  1974 ,  F l o r i d a  S t a t u t e  

§ 4 4 0 . 1 5 ( 3 ) ,  1975 ,  F l o r i d a  S t a t u t e  

LAW OFFICES 

MILLER. HODGES, KAGAN AND CHAlT 
PROFESSIONAL ASSOCIATION 

2400 SOUTH DIXIE HIGHWAY 

MIAMI, FLORIDA 331 33 
ii 

4 5 5  FAIRWAY DRIVE 

DEERFIELD BEACH. FLA. 3 3 4 4 1  



SUMMARY O F  ARGUMENT 

The D i s t r i c t  Cour t  of  Appeal h a s  changed, a b s e n t  l e a v e  of  t h i s  

honorab le  Cour t  ( and  o f  t h e  l e g i s l a t u r e ) - - i n  a s i g n i f i c a n t  way--the 

meaning of a c e n t r a l  component t o  t h e  workers '  compensat ion concep t :  

t h e  " a r i s i n g  o u t  of employment" t h r e s h o l d  f o r  c o m p e n s a b i l i t y .  

The p u r p o r t e d  new meaning f o r  " a r i s i n g  o u t  of ' '  as  h a s  been 

i n s t a l l e d  by t h e  C o u r t  of  Appeal e f f e c t i v e l y  r e n d e r s  t h i s  key 

c o n c e p t u a l  and s t a t u t o r y  component of  t h e  ac t  mean ing less .  The 

D i s t r i c t  Cour t  would downgrade t h e  t e r m  so t h a t  it i s  n o t h i n g  more 

t h a n  a synonym f o r  a n o t h e r  c o r e  c o n c e p t  of  a workers '  compensat ion 

l a w ,  namely, " c o u r s e  of  employment", t h e r e b y  expunging it from t h e  

s t a t u t e  f o r  a l l  p r a c t i c a l  p u r p o s e s .  

T h i s  honorab le  Cour t  s h o u l d  quash  t h e  Order of t h e  F i r s t  

D i s t r i c t  Cour t  of  Appeal and r e s t o r e  meaning t o  t h e  s t a t u t o r y  

c o n c e p t ,  " a r i s i n g  o u t  o f" ,  i n  accord  w i t h  t h i s  C o u r t ' s  e a r l i e r  and 

c o n t r o l l i n g  pronouncements on t h e  s u b j e c t .  Your Amicus C u r i a e  

r e s p e c t f u l l y  submi t s  t h e  r u l e  i n  such cases, as d i s t i l l e d  from t h e  

v a r i o u s  d e c i s i o n s ,  i s  as f o l l o w s :  

"Where a n  employee ca r r i e s  a s i g n i f i c a n t  p e r s o n a l  
r i s k  of harm--a r i s k  t h a t  remains  t h e  same a t  home 
or  a t  work, and such employee s u f f e r s  i n j u r y  (by  
acc ident  o r  o t h e r w i s e )  i n  t h e  c o u r s e  of  employment 
i n  some way i n v o l v i n g  t h a t  p e r s o n a l  r i s k  of  harm-- 
b e f o r e  i n j u r y  c a n  be  s a i d  t o  "arise o u t  o f "  t h e  
employment, there  must be a s u b s t a n t i a l  c o n t r i b u-  
t i o n  made by t h e  employment t o  t h e  employee ' s  own 
r i s k  of  harm." 
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ARGUMENT 

THE DISTRICT COURT OF APPEAL ERRED IN 
REVERSING THE DECISION OF THE DEPUTY 
COMMISSIONER WHEN THE DEPUTY COMMIS- 
SIONER'S DECISION WAS BASED ON LONG 
STANDING SUPREME COURT PRECEDENT. 

- A. Introduction to Argument--Affirm First: 
Ask Ouestions Later 

This is one important case. This honorable Court is asked by 

the First District Court of Appeal to examine the outcome of its 

unauthorized surgery upon the very face of Florida workers' 

compensation. 

As petitioner argues, it would have been preferable that the 

District Court first affirm, in accord with this honorable Court's 

controlling precedent, and then request that this Court, (or more 

appropriately, the legislature) place the Act upon the examining 

table for a surgical consultation. Instead, the District Court 

''cut'' first and now asks for permission to operate. Procedural 

deficiencies aside, and at the risk of mixing our metaphors: the 

consequences of its action, if left undisturbed, are more troubling 

than the peculiarities of how it came about for truly, the Court has 

fixed what was not broken. 

Your undersigned was involved in the undoing of a similar 

"adventure" on the part of the former Industrial Relations 

Commission which sought to change, in one fell swoop, the status 

quo--also in contravention of this Court's controlling authority on 
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p o i n t .  Though t h e  Cour t  d i d  n o t  q u a r r e l  w i t h  former  Commission on 

a p h i l o s o p h i c a l  bas is  (which w e  u rge  t h i s  Cour t  do h e r e ) ,  t h e  lower 

C o u r t ' s  r e- t h i n k i n g  o f  Supreme Cour t  p r e c e d e n t  w a s  i n v a l i d a t e d  

a b s e n t  an  i n t e r v e n i n g  l e g i s l a t i v e  i n v i t a t i o n .  M i m s  & Thomas Mfg. 

C o .  v.  Ferguson,  340 So.2d 9 2 0  ( F l a .  1 9 7 6 )  

B. " A r i s i n g  Out Of" Employment - 
The D i s t r i c t  C o u r t  h a s  t i n k e r e d  w i t h  one of t h e  t h r e e  c o r e  

e l e m e n t s  of  t h e  workers '  compensat ion c o n c e p t  as it e x i s t s  i n  

F l o r i d a .  2 

W e  are t r e a t i n g  t h e  " a r i s i n g  o u t  of ' '  c o r e  e l e m e n t  of t h e  

workers '  compensat ion c o n c e p t .  For  t h e  compensat ion sys tem as a 

whole, t h e  i s s u e  a t  bar r e p r e s e n t s  a "Judgement Day" of  s o r t s ,  f o r  

w e  are d e c i d i n g  n o t h i n g  less t h a n  t h e  t h r e s h o l d  q u e s t i o n  of  who 

s h a l l  be a l lowed t o  e n t e r  t h e  g a t e s  of  c o m p e n s a b i l i t y  and who s h a l l  

be b a r r e d .  Our a l l e g o r y  i s  i m p e r f e c t  o n l y  i n  t h e  s e n s e  t h e  

employee-- in t h i s  case, Thelma G r i m e s ,  i s  n o t  b e i n g  judged- - ra the r ,  

w e  judge  t h e  i n d u s t r y  which s h e  h a s  served. I n  t h e  b r o a d e s t  s e n s e ,  

if h e r  i n d u s t r y  h a s  harmed h e r ,  s h e  may e n t e r  t h e  g a t e s .  I f  h e r  

i n d u s t r y  h a s  n o t  harmed h e r ,  s h e  may n o t  e n t e r .  

'The decision involved a ccanplete rethinking of the former I'schedule'' of impair- 
ment benefits. §440.15(3), Florida Statutes (1975). 

That an injury (any injury and every injury) be by (1) accident, ( 2 )  ar is ing 2 

out of, (3)  and i n  the course of employment. §440.02(6) Florida Statutes 
(1983). 
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I n  con templa t ing  t h e  meaning of  " a r i s i n g  o u t  o f " ;  t h e  " t i m e  of 

day" harm had b e f a l l e n  Thelma G r i m e s  i s  b e s i d e  t h e  p o i n t .  Likewise  

i m p e r t i n e n t  i n  t h i s  case i s  t h e  f a c t  s h e  s u f f e r e d  h e r  m i s f o r t u n e  on 

t h e  i n d u s t r i a l  p remises .  These t i m e  and s p a c e  c o n c e p t s  relate  t o  

t h e  t h i r d  o f  t h e  t h r e e  c o r e  e lements :  c o u r s e  of  employment. Thelma 

G r i m e s  w a s  - h u r t  i n  t h e  c o u r s e  of h e r  employment, j u s t  as c l a i m a n t s  

McCook and Levenson were. "Course of  employment" i s  n o t  an  

i s s u e  h e r e  today-- and it i s  c e r t a i n l y  n o t ,  as t h e  F i r s t  D i s t r i c t  

4 

Cour t  would have it, t h e  s i n e  qua non of  our  i n q u i r y .  

The honorab le  F i r s t  D i s t r i c t  Cour t  of  Appeal acknowledges t h e  

c o n t r o l l i n g  i n f l u e n c e  of  t h e  " a r i s i n g  o u t  o f"  c o n c e p t  i n  t h e  

i n t r o d u c t o r y  d i s c u s s i o n  of  i t s  o p i n i o n ,  subheading I. The employers  

and s e r v i c i n g  a g e n t s  r e p r e s e n t i n g  your Amicus C u r i a e  r e a d i l y  

acknowledge t h e  " a r i s i n g  o u t  o f "  t e r m  can  be d e f i n e d  i n  v a r i o u s  

ways, w i t h  v a r y i n g  d e g r e e s  o f  employment c o n t r i b u t i o n  t o  t h e  

employees own p e r s o n a l  r i s k  of harm i m p l i e d .  A s  w e  s t a t e  a t  t h e  

o u t s e t - t h e  D i s t r i c t  Cour t  s h o u l d  n o t  have o p e r a t e d  f i r s t  and sought  

a p p r o v a l  l a t e r - b u t  c o n f r o n t i n g  i t s  h o l d i n g  s t r a i g h t  away, your 

Amicus C u r i a e  s u b m i t s  it i s  obv ious  t h a t  a f t e r  acknowledging t h e  

s t a t u r e  o f ,  and d e f e r e n c e  dese rved  by, t h i s  c o r e  s t a t u t o r y  e lement ,  

t h e  F i r s t  D i s t r i c t  Cour t  t h e n  proceeded t o  downgrade t h e  " a r i s i n g "  

c o n c e p t  so much so t h a t  i n  p r a c t i c a l  e f f e c t  it r e p r e s e n t s  a m e r e  

synonym f o r  " c o u r s e  of employment". The p u r p o r t e d  r e q u i s i t e  

3Southern B e l l  Telephone & Telegraph Co. v. WCook, 355 So.2d 1166 (Fla. 1977). 

4Market Food Distributors, Inc. v. Levenson, 383 So.2d 726 (Fla. lDCA 1980). 
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s t a n d a r d  f o r  c o m p e n s a b i l i t y  would now l i e  somehwere between ''no" 

i n d u s t r y- g e n e r a t e d  c o n t r i b u t i o n  t o  t h e  employee ' s  own p e r s o n a l  r i s k  

of harm--to p e r h a p s  "a s c i n t i l l a "  o r ,  mere ly  a "symbolic" 

c o n t r i b u t i o n  ( i  .e.,  d i d  t h e  employment " c o n t r i b u t e "  g r a v i t y ,  which 

h e l p e d  " p r e c i p i t a t e "  a f a l l  d u r i n g  s e i z u r e ? )  . 
Your Amicus C u r i a e  r e s p e c t f u l l y  submi t s  t h e  F i r s t  D i s t r i c t  

C o u r t  w a s  n o t  a t  l i b e r t y  t o ,  i n  e f f e c t ,  expunge t h i s  c o r e  s t a t u t o r y  

p r e r e q u i s i t e ,  ( t h a t  i n j u r y  c a u s e  t h e  malady i n  q u e s t i o n ,  a t  l eas t  t o  

some meaningful  d e g r e e )  . Expunge ? A s t r o n g  word--merely t h e  

s e l f - i n d u l g e n t  e x c e s s e s  of a n  o v e r l y  z e a l o u s  advoca te?  W e  t h i n k  

n o t .  

W e  are g i v e n  t o  know t h r o u g h  t h e  worthy and e f f e c t i v e  brief  of  

t h e  p e t i t i o n e r s  i n  t h i s  m a t t e r  t h a t  M s .  G r i m e s  e x p e r i e n c e d  p r e c i s e l y  

t h e  same o c c u r r e n c e  a t  l e a s t  once b e f o r e ,  and a t  home (R31,32). Why 

d i d  t h a t  o c c u r r e n c e  n o t  "arise" o u t  of  employment? I t  d i d  n o t ,  t h e  

D i s t r i c t  Cour t  would l i k e l y  r e a s o n ,  because  it d i d n ' t  happen between 

t h e  p r o v e r b i a l  hours  of  n i n e  t o  f i v e- - t h a t  i s  t o  s a y ,  it d i d  n o t  

o c c u r  " i n  t h e  c o u r s e  of"  employment. Under what l e g i t i m a t e  

r a t i o n a l e  does t h e  cost  o f  e d u c a t i n g  c h i l d r e n  i n  Leon County 

i n c r e a s e  so as t o  r e f l e c t  e x p e n d i t u r e s  th rough  t h e  i n j u r e d  workers  

compensat ion sys tem made on  r e s p o n d e n t s  beha l f- - bu t  n o t  increase as  

a consequence of h e r  f a l l  of August 8 ,  1985 w h i l e  a t  home? There 

a p p e a r s  t o  b e  no l e g i t i m a t e  r e a s o n ,  b u t  t h e  e f f e c t i v e  r e a s o n  i s  

s imply  t h i s :  The F i r s t  D i s t r i c t  Cour t  of Appeal now views workers '  

compensat ion b e n e f i t s  as h e a l t h  i n s u r a n c e  f o r  a t h i r d  of t h e  day, 
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t h e  i n d u s t r i a l  t h i r d .  "Being t h e r e "  s a t i s f i e s  t h e  t e s t  f o r  " a r i s i n g  

o u t  o f  'I and " n o t  b e i n g  there" s e p a r a t e s  "compensable" claims f r o m  

non-compensable ones  under  t h i s  s t r e a m l i n e d  b u t  c o n c e p t u a l l y  i n v a l i d  

new s o c i a l  p o l i c y .  T h i s  i s  an  i l l e g i t i m a t e  tes t  f o r  " a r i s i n g  o u t  

o f  I' . 
Whether t h e  D i s t r i c t  Cour t  i s  s e e k i n g  t o  broaden t h e  scope o f  

coverage  under  t h e  F lor ida  A c t  ( a s  demonst ra ted  by t h e  p e t i t i o n e r )  ; 

l e s s e n  i t s  own work load and/or  involvement  i n  t h e s e  n e t t l e s o m e  

" tough"  q u e s t i o n s  (as  s t r o n g l y  i m p l i e d  by t h e  p e t i t i o n e r )  o r  i s  j u s t  

wrong i n  i t s  t r e a t m e n t  o f  t h i s  i s s u e- - t h e  n e t  e f f e c t  i s  s t i l l  t h e  

same: t h e  i n s t i t u t i o n ,  th rough  j u d i c i a l  f i a t ,  of a f l awed  and 

u n s u i t a b l e  a l t e r a t i o n  of t h e  t h r e s h o l d  s t a n d a r d  f o r  c o m p e n s a b i l i t y  

i n  F l o r i d a .  

C .  A N e w  S o c i a l  P o l i c y ?  - 
L e t  u s  look a, t h e  case from t h e  p o i n t  of  v iew t..e F i r s t  

D i s t r i c t  Cour t  wishes  u s  t o :  p l a i n l y  and simply- - expansion of t h e  

scope  of coverage  under  t h e  F lor ida  A c t .  The C o u r t ' s  a c t i o n  i s  n o t ,  

t o  borrow from a n o t h e r  p h r a s e  under  5 4 4 0 . 0 2 ,  a n  ' 'unusual e v e n t  o r  

r e s u l t  happening suddenly" .  The C o u r t ' s  been a t  it f o r  a t i m e .  W e  

mean no d i s r e s p e c t  and w e  do n o t  say  t h i s  d i s i n g e n u o u s l y .  

N e v e r t h e l e s s ,  it a p p e a r s  t o  your Amicus C u r i a e  t h e  F i r s t  D i s t r i c t  

h a s  e v i n c e d ,  o v e r  i t s  span o f  h a n d l i n g  t h e  workers '  compensat ion 

a p p e l l a t e  case l o a d  e x c l u s i v e l y  (and  doing an  admirab le  j o b  on a 

day- in ,  day-out b a s i s ) ,  a t r e n d  toward "more i s  b e t t e r " .  I n  a 

2400 SOUTH DIXIE HIGHWAY 

LAW OFFICES 

MILLER, HODGES, KAGAN AND CHAIT 
PROFESSIONAL ASSOCIATION 

455 FAIRWAY DRIVE 

MIAMI. FLORIDA 331 33 - 5 -  DEERFIELD BEACH, FLA. 33441 



s e n s e ,  t h e  C o u r t ' s  conduc t  embodies t h e  f i n e s t  common l a w  t r a d i t i o n s  

toward  a majest ic ,  f l o w i n g  s t a re  decisis. However, t h e  D i s t r i c t  

C o u r t ' s  tendancy toward an  ever- broadening view of c o m p e n s a b i l i t y  

and b e n e f i t s  i s  e v o l u t i o n  a t  t o o  f a s t  a p a c e ,  e s p e c i a l l y  under  t h e  

Workers '  Compensation A c t .  

Soon, pe rhaps ,  t h e  F i r s t  D i s t r i c t  w i l l  happen upon t h i s  

honorab le  C o u r t ' s  d e c i s i o n  i n  S t r o t h e r  v.  M o r r i s o n ' s  C a f e t e r i a ,  383 

So.2d 623 ( F l a .  1980), an i m p r e s s i v e  and l o g i c a l l y  v a l i d  " c o u r s e  of 

employment" d e t e r m i n a t i o n  made by t h i s  honorab le  C o u r t ,  w e l l  s u i t e d  

t o  t h e  unique  f a c t s  t h e r e  p r e s e n t e d .  I n  c o n c e r t ,  t h e s e  cases a f f o r d  

t h e  F i r s t  D i s t r i c t  t h e  n e x t  l o g i c a l  s t e p  i n  i t s  " e v e r  g r e a t e r "  view 

of t h e  employer ' s  l i a b i l i t y :  t h a t  t h e  C o u r t  may t a c k l e  t h e  

remaining t w o- t h i r d s  of t h e  day by hav ing  M s .  G r i m e s  c i t e  t h e  

" f a t i g u e "  accumulated d u r i n g  t h e  work day as a c a u s e  f o r  h e r  n e x t  

i d i o p a t h i c  o r  o t h e r  i n t e r n a l  f a i l u r e ,  a t  home. 

A t  t h e  r i s k  o f  expanding t h e  scope of  t h i s  br ief  beyond what 

might  be a p p r o p r i a t e ,  ( and  expos ing  t h e  Cour t  t o  your Amicus 

C u r i a e ' s  own i d i o s y n c r a t i c  view of  t h e  n a t u r e  of  t h i n g s )  it seems 

t h i s  i s  what a n  A r t i c l e  V Cour t  i s  a p t  t o  do w i t h  a s t a te  program 

n o t  p a r t i c u l a r l y  w e l l  s u i t e d  t o  f low a t  so ( c o m p a r a t i v e l y )  r a p i d  a 

r a t e .  Zealous ,  i n n o v a t i v e ,  and c r e a t i v e  advocacy seems t o  "make i t s  

( t h e  D i s t r i c t  C o u r t ' s ) d a y " .  The Cour t  sometimes seems n o t  t o  have 

one of t h e  r e q u i s i t e  p a i r  of  pendulum s t o p s  as might  more r e a d i l y  be 

p e r c e i v e d  i n  such an  i n s t i t u t i o n  as t h e  former  I n d u s t r i a l  R e l a t i o n s  

C o m m i s s i o n ,  an  i n s t i t u t i o n  which, owing t o  i t s  c o n s t i t u e n t  m e m b e r s ,  
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generally balanced out the natural gravitations of claims-advocacy 

toward more and greater benefits at one stop of the arc by the 

legitimate concerns borne of system-wide needs at the other. 

The "system", has produced such devices as the schedule for 

impairment benefits (s440.15, 1974) and similar measures toward its 

goal of administering recurring issues in more-or-less uniform and 

predictable ways while acknowledging the inevitability of certain 

individual inequities. This process reflects the trade-off whereby 

the industry served is able to set reserves and allow for workers' 

compensation exposure to be treated as a predictable cost of doing 

business while at the same time assuring the worker nearly 

instantaneous recovery, regardless of fault. Your Amicus Curiae 

respectfully submits the District Court of Appeal has been tinkering 

with this central mechanism and it is likewise respectfully and 

decorously submitted the cummulative effect of the adjustments have 

skewed the balance so that it now teeters dangerously. Studies 

Commissioned by the Department of Labor and other interested 

entities are emerging with distressing regularity pointing to the 

prohibitively increasing expense generated by the Worker's 

5N0 one is perfect. 

6See cases cited by petitioner evincing this Court's earlier analysis of these 

Yes, the IRC too had its wides swings of the arc. Ferguson,w 

philosophical tenets of the Workers' Campensation Law, specifically, Protectu 
Awning Shutter Co. v. Cline, 16 So.2d 342 (Fla. 1944). 
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Compensation Law as presently construed and implemented. As of 

this writing, during the 1988 Legislative Session, House bill 1228 

is lodged, acknowledged to have been filed on behalf of the 

Department of Insurance, which essentially guts the ajudicatory 

system in workers' compensation in Florida as a means toward 

controlling soaring costs. If it does not pass this year, almost 

all players in the system are commited to a reform next year--it is 

hoped, a more thoughtful one than that just alluded to. 

It is submitted Florida cannot afford much more of this social 

philosophy, in the implementation of the Workers' Compensation Act, 

that "more is always better". The pendulum must have a stop so that 

it also swings back if it is to produce a useful tempo and reconcile 

the discordant notes of the various players straining to mark its 

time. 

7See Florida 1988 Claim Study, Analysis of the Florida Workers' Conpensation Sys- 
tem, February, 1988 by the National Council on Compensation Insurance. 

An Analysis of Legal Costs In Florida's Workers' Compensation System, A Report 
Prepared by David J. Nye, Ph.D., February 8, 1988. 

Workers' Ccsnpensation In Florida Post-Wage Loss: An Update by Fred B. P m r  and 
Warren Shows, Professors, Departmnts of Finance and Economics, Respectively, 
College of Business Administration, University of South Florida, Tampa. 

[Amicus Curiae are unsure of the propriety of attaching these studies as an appn- 
dix to their brief. 
on reqyest.] 

They will be made available to this Court or to either party 
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A s  y o u r  Amicus C u r i a e  h a s  a l l u d e d  t o  above, t h e  s t a n d a r d  o f  

" a r i s i n g "  s o u g h t  t o  be imposed by t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appeal  

would r e q u i r e ,  i n  t e r m s  o f  t h e  c o n t r i b u t i o n  s o u g h t  by i n d u s t r y  t o  

t h e  e m p l o y e e ' s  own p e r s o n a l  r i s k  o f  harm, some th ing  be tween  "no" 

c o n t r i b u t i o n  and  a " s c i n t i l l a "  or  s y m b o l i c  c o n t r i b u t i o n  

( i . e .  ,employment re la ted " g r a v i t y " ,  o r  s i m p l y  " b e i n g  t h e r e " ) .  I t  i s  

s u b m i t t e d  a n  a p t  a n a l o g y  m i g h t  be made w i t h  o u r  s t a n d a r d  o f  

e v i d e n c e ,  i . e . ,  what  i s  needed  t o  s u p p o r t  a n  award of compensa t ion?  

The C o u r t  h a s  l o n g  ago  r u l e d ,  i n  answer  t o  t h a t  i n q u i r y ,  t h a t  t h e  

" s u b s t a n t i a l  e v i d e n c e "  r u l e  s h o u l d  be i n v o k e d  i n  a l l  cases. U . S .  

C a s u a l t y  C o .  v.  Maryland  C a s u a l t y  C o . ,  55 So.2d 741, 745 ( F l a .  

1 9 5 1 ) .  I n  c o n s t r u i n g  t h e  landmark  U.S. C a s u a l t y  case, t h e  

I n d u s t r i a l  R e l a t i o n s  Commission s t e a d f a s t l y  r e f u s e d  ' ' . . . to  a d o p t  t h e  

" s c i n t i l l a "  r u l e  o r  "any e v i d e n c e "  r u l e . .  .Pearce v. P i p e r  A i r c r a f t  

Corp . ,  I R C  D e c i s i o n  2-2273A ( 1 9 7 3 )  cer t .  den . ,  2 9 2  So.2d 1 9  ( F l a .  

1 9 7 4 ) .  

So too  o u g h t  the re  be, nay ,  so  t o o  i s  t h e r e  a " s u b s t a n t i a l  - 
c o n t r i b u t i o n "  r u l e  i n  F l o r i d a .  T h i s  C o u r t  h a s  announced it. The 

Di s t r i c t  C o u r t  h a s  h e r e t o f o r e  a d o p t e d  it, i n  so many words. 

E s s e n t i a l l y ,  s u c h  cases as McCook, s u p r a ,  h o l d  ( y o u r  Amicus C u r i a e  

p a r a p h r a s e s )  : 

Where a n  employee carr ies  a s i g n i f i c a n t  p e r -  
s o n a l  r i s k  of harm--a r i s k  t h a t  r e m a i n s  t h e  
same a t  home o r  a t  work, and  s u c h  employee i s  
i n j u r e d  (by  a c c i d e n t  or  o t h e r w i s e )  i n  t h e  
c o u r s e  of employment i n  some way i n v o l v i n g  
t h a t  p e r s o n a l  r i s k  of harm- - before  i n j u r y  c a n  
be s a i d  t o  ' 'arise o u t  of"  t h e  employment,  
t h e r e  must  be a s u b s t a n t i a l  c o n t r i b u t i o n  made 
by t h e  employment t o  t h e  e m p l o y e e ' s  own p e r -  
s o n a l  r i s k  of harm. LAW 
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The t e r m  " s u b s t a n t i a l "  h a s  v a r y i n g  s h a d e s  of  meaning. Your Amicus 

C u r i a e  submi t s  t h e  s e n s e  o f  t h e  word i m p l i e d  i n  t h e  above " r u l e "  i s  

o n l y  t h a t  d e g r e e  of  s u b s t a n t i a l i t y  n e c e s s a r y  t o  d i s t i n g u i s h  t h e  

r e q u i r e d  degree  o f  c o n t r i b u t i o n  from i n s u b s t a n t i a l ,  i . e ,  something 

t a n g i b l e ,  rea l ,  meaningful- - as opposed t o  i n  s u b s t a n t i a l  , 
i n c o n s e q u e n t i a l ,  mean ing less ,  t r i v i a l - - a  s c i n t i l l a .  F l o r i d a  i s  n o t  

a " s c i n t i l l a "  s t a t e  i n  t h e  e v a l u a t i o n  of t h e  r e q u i s i t e  d e g r e e  of  

e v i d e n c e  n e c e s s a r y  t o  t h e  s u p p o r t  of a f i n d i n g  of f a c t .  So t o o  

s h o u l d  t h i s  honorab le  Cour t  r e p u d i a t e  t h e  F i r s t  D i s t r i c t  C o u r t ' s  

i n s t a n t  e f f o r t  t o  make F l o r i d a  a " s c i n t i l l a "  s t a te  i n  t e r m s  of t h e  

d e g r e e  of  c o n t r i b u t i o n  n e c e s s a r y  on t h e  p a r t  of  i n d u s t r y  t o  t h e  

s u p p o r t  of a f i n d i n g  of medical and f a c t u a l  c a u s a t i o n  r e p r e s e n t e d  by 

t h e  ' ' a r i s i n g  o u t  o f "  requ i rement  of  t h e  l a w .  8 

8Your  Amicus Curiae does not intend to  present a l i tany of complaints Wi th  c i tat ions 
of other perceived excesses on the pa r t  of the F i r s t  District but a case i l lus t ra t-  
ing the same "scint i l la"  search approach i n  the concanitant requiremnt t h a t  an ac- 
cident occur "in the course of" employlnent is New D a d e  Apparel, Inc. v. DeLorenzo, - 
512 So. 2d 1016 (Fla. lDcA 1987). For ten years, claimant DeLorenzo had worked pre- 
cisely the same hours each Saturday m m i n g  but had arranged for  the mrning i n  
question to  be set aside as a vacation day. Subsequent to  that ,  the employer asked 
the claimant reschedule so t h a t  he could i n  f ac t  cane i n  as he normally would have. 
This s m a l l  wrinkle prompted the Court t o  hold the claimant's regular Saturday work 
had becane, on tha t  particular day, a "special errand" and because a v is i t  to  h i s  
own personal physician tha t  mming  had been "expressly acquiesced to" by the em- 
ployer, the Court held: 

" H i s  absence during t h i s  specially assigned work day due 
to  the appointment was  a specifically agreed interruption, 
i n  tha t  the record reflects that the employer expressly 
acquiesced to  appellee keeping the appointment as a con- 
dit ion of h i s  ccsopletion of t h i s  special work day. 
personal travel interruptions during an assigned period 
of work may not ordinarily be covered by the special er- 
rand s ta tus  of the work period, the interruption i n  t h i s  

While 

case was  agreed betvieen -the part ies ,  thus effectively 
chanqins the day's special a s s i m n t  in to  two periods 
which &uld each quAify fo r  thg special er rmiexcept ion  
t o  the going and coming rule, supra. Under these circum- 
stances we conclude that appellee's accident is cornpens- 
able." DeLorenzo, supra, P. 1018, ("Scintil la" logic, as 
defined by your Amicus C u r i a e ,  underscored). 

LAW OFFICES 

MILLER, HODGES, KAGAN AND CHAIT 
PROFESSIONAL ASSOCIATION 

4 5 5  FAIRWAY DRIVE 

DEERFIELD BEACH. FLA. 33441 

2400 SOUTH DIXIE HIGHWAY 

MIAMI. FLORIDA 331 33 
-10- 



Note t h a t  working on a day claimant "ordinarily did not work" and having been re- 
quired t o  work a location of the  employer d i f fe ren t  from t h a t  customarily worked 
was insuf f ic ien t  t o  create a special errand i n  another case decided tm years 
earlier, Radomski v. G r e a t  Bicycle Shop, Inc., 464 So.2d 1346 (Fla. lDcA 1985). 

Your Amicus C u r i a e  are n o t  i n t e n d i n g  t o  s e e m  o v e r l y  c r i t i c a l  of t h e  

work of t h e  F i r s t  D i s t r i c t  C o u r t  of Appea l- - to  t h e  c o n t r a r y - - i t  h a s  

i n h e r i t e d  a n  enormous and  l a r g e l y  u n f a m i l i a r  body o f  l a w  a n d  i n  

d i s c h a r g i n g  t h e  o b l i g a t i o n s  newly t h r u s t  upon it i n  1 9 7 9 ,  it h a s  

p e r f o r m e d  m o r e  t h a n  admi rab ly- - bu t  i n  t h e  ways described 

h e r e i n- - y o u r  Amicus C u r i a e  s u b m i t s  it h a s  a p p r o a c h e d  i t s  work w i t h  

a n  i m p e r f e c t  u n d e r s t a n d i n g  of t h e  l a r g e r  n e e d s  of t h e  program it so 

p o t e n t l y  g u i d e s .  

D .  C u r t a i l m e n t  o f  A p p e l l a t e  A c t i v i t y ?  - 
The p e t i t i o n e r  makes an  i n t e r e s t i n g  case f o r  t h e  p r o p o s i t i o n  

t h e  D i s t r i c t  C o u r t  i s ,  p e r h a p s ,  weary o f  t h e s e  r e c u r r i n g  " tough"  

q u e s t i o n s  a n d  h a s  f a s h i o n e d  t h e  compla ined- of  ''new" a r i s i n g  t e s t  i n  

a n  e f f o r t  t o  e i t h e r  c u r t a i l  t h e  number o f  s u c h  cases b r o u g h t  t o  it 

f o r  c o n s i d e r a t i o n ,  o r  s i m p l y  t o  avoid h a v i n g  t o  deal  w i t h  t h e s e  

d i f f i c u l t  r e c u r r i n g  q u e s t i o n s  a l t o g e t h e r - - o r  a c o m b i n a t i o n  o f  b o t h .  

Again ,  it i s  r e s p e c t f u l l y  s u b m i t t e d  t h i s  a p p r o a c h ,  i f  an  a c c u r a t e  

r e p r e s e n t a t i o n  o f  what  i s  a f o o t  h e r e ,  i s  m i s g u i d e d .  

The re  are ,  f rom t i m e  t o  t i m e ,  and  i n  landmark  cases, b o t h  g r e a t  

a n d  s m a l l  " r u l e s "  announced.  These  are u s u a l l y  w e l l  t h o u g h t  o u t  and  

s e r v e ,  f o r  bench ,  bar a n d  l i t i g a n t s  as b o t h  h e l p f u l  g u i d e p o s t s  a l o n g  

t h e  way and  as o c c a s i o n a l  b r i d g e s  over t r o u b l e d ,  l e g a l  waters. I n  

t h i s  case, t h e  c o n t e m p l a t e d  new r u l e  i s  s i m p l y  a g u i d e p o s t  

p r o c l a i m i n g  " b r i d g e  o u t " .  
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The l e g i s l a t u r e  advises i n d u s t r y  it i s  t o  compensate where 

i n j u r y  "arises" o u t  o f  employment and i n  t h e  v a s t  m a j o r i t y  

( l i t e r a l l y )  of cases, a l l  p a r t i c i p a n t s  i n  t h e  sys tem know what i s  

meant by t h e  p h r a s e .  The t roub lesome cases go t o  t h e  D i s t r i c t  Cour t  

of  Appeal.  A s  p e t i t i o n e r  a r g u e s ,  t h e  Cour t  s h o u l d  n o t  shy away from 

t a c k l i n g  t h e  t roub lesome close c a s e s- - f o r  indeed- - the  close cases 

are why t h e r e  i s  a D i s t r i c t  Cour t  of  Appeal.  

- E. Summary 

A s  w e  have sa id  a t  t h e  o u t s e t ,  t h e  F i r s t  D i s t r i c t  would 

downgrade t h e  s t a t u t o r y  t e r m  " a r i s i n g  o u t  o f "  so t h a t  i n  p r a c t i c a l  

e f f e c t ,  it i s  a m e r e  synonym f o r  " c o u r s e  of  employment" and i s ,  

e f f e c t i v e l y ,  expunged. A s c i n t i l l a ,  o r  i n  t h i s  case, as p e t i t i o n e r  

a b l y  d e m o n s t r a t e s ,  v i r t u a l l y  "no" c o n t r i b u t i o n  t o  t h e  employee ' s  

p e r s o n a l  r i s k  o f  harm, need b e  shown so l o n g  as harm o c c u r s  d u r i n g  

t h e  i n d u s t r i a l  t h i r d  of  t h e  day. Your Amicus C u r i a e  u rge  t h a t  t h e  

c o n c e p t  mean more. 

Your Amicus C u r i a e  u rge  t h a t  " a r i s i n g "  be  c o n s t r u e d  so as t o  

r e q u i r e  a showing of s u b s t a n t i a l  c o n t r i b u t i o n  t o  t h e  employee ' s  

p e r s o n a l  r i s k  of h a r m- - s u b s t a n t i a l  i n  t h e  s e n s e  t h a t  it i s  

meaningful  v e r s u s  mean ing less ,  s i g n i f i c a n t  v e r s u s  i n s i g n i f i c a n t ,  

material  v e r s u s  i m m a t e r i a l ,  i . e . ,  s u b s t a n t i a l  v e r s u s  i n s u b s t a n t i a l .  

W e  implore  t h a t  it n o t  be  c o n s t r u e d  so as  t o  r e q u i r e  o n l y  a 

s c i n t i l l a  of  c o n t r i b u t i o n .  Your Amicus C u r i a e  p r a y  t h e  meaning 
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g i v e n  by t h i s  honorab le  Cour t  i n  McCook, s u p r a ,  and by t h e  D i s t r i c t  

Cour t  of Appeal i n  p r e v i o u s  cases such as Market Foods, I n c . ,  s u p r a ,  

be r e s t o r e d  t o  t h i s  e l e m e n t a l ,  s t a t u t o r y  t e r m  and  t h a t  t h e  F i r s t  

D i s t r i c t  C o u r t ' s  i l l- humor  i n  t a c k l i n g  t h e  q u e s t i o n  on December 15 ,  

1 9 8 7  be f o r g i v e n ,  b u t  t h a t  i t s  o p i n i o n  be quashed.  
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CONCLUSION 

Your Amicus C u r i a e  adopt t h e  c o n c l u s i o n  of t h e  p e t i t i o n e r s  a s  

t h e i r  own. 

R e s p e c t f u l l y  submi t t ed ,  
+ .  

MILLER, HODGES, KAGAN & CHAIT, P .A.  
4 5 5  Fairway Drive,  S u i t e  101 
D e e r f i e l d  B e a c h ,  F lor ida  3 3 4 4 1  
( 3 0 5 )  4 2 8 - 3 4 2 2  A 

C E R T I F I C A T E  OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  copy of t h e  fo regoing  Amicus 

C u r i a e  B r i e f  w a s  s e n t  by r e g u l a r  m a i l  t h i s  2 8 t h  day of A p r i l ,  1 9 8 8  

t o  RICHARD M. POWERS, ESQUIRE,  7 0 1  B a r n e t t  B a n k  B u i l d i n g ,  315 S.  

C a l h o u n  S t ree t ,  T a l l a h a s s e e ,  F lor ida  32310 and  DAVID MC CRANIE, 

ESQUIRE,  P.O. B o x  2 2 9 ,  T a l l a h a s s e e ,  F lor ida  3 2 3 0 2 .  

LAW OFFICES 

MILLER, HODGES, KAGAN AND CHAIT 
PROFESSIONAL ASSOCIATION 

2400 SOUTH DIXIE HIGHWAY 455 FAIRWAY DRIVE 

MIAMI. FLORIDA 331 33 -14 -  DEERFIELD BEACH. FLA. 33441 


