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PRELIMINARY STATEMENT 

The P e t i t i o n e r  was t h e  a p p e l l a n t  i n  t h e  Four th  D i s t r i c t  

Court of Appeal and t h e  de fendan t  i n  t h e  t r i a l  c o u r t .  The 

Respondent was the  appel lee and the  prosecution, respect ive ly ,  i n  

those lower cour t s .  I n  the b r i e f ,  the  p a r t i e s  w i l l  be r e f e r r e d  

t o  by name. 

The symbol "A" w i l l  be used t o  r e f e r  t o  the  appendix which 

includes the decis ion  of the  d i s t r i c t  court  of appeal. 

The symbol "Rll  fol lowed by an appropriate  page number w i l l  

r e f e r  t o  the record on appeal i n  t h i s  case.  



STATEMENT OF THE CASE 

M r .  H a r d e e ,  1 9 ,  a n d  a  j u v e n i l e  c o - d e f e n d a n t  were i n f o r m e d  

a g a i n s t  f o r  b u r g l a r y  o f  a  d w e l l i n g  w h i l e  a r m e d  w i t h  a  h a n d g u n  

( C o u n t  I )  a n d  g r a n d  t h e f t  ( C o u n t  11) ( R 2 6 4 ) .  

M r .  H a r d e e  w a s  t r i e d  b y  j u r y  o n  t h e  c h a r g e s  ( R 2 7 0 ) .  H i s  

m o t  i o n s  f o r  j u d g m e n t  o f  a c q u i t t a l  h a v i n g  b e e n  d e n i e d  (R196-201,  

2 0 2 ) ,  t h e  j u r y  f o u n d  M r .  H a r d e e  g u i l t y  o f  e a c h  c o u n t  a s  c h a r g e d  

( R 2 6 8 , 2 6 9 ) .  H e  w a s  i m m e d i a t e l y  a d j u d g e d  g u i l t y  i n  a c c o r d a n c e  

w i t h  t h e  j u r y ' s  v e r d i c t s  ( R 2 6 7 ) .  

M r .  H a r d e e ' s  m o t i o n  f o r  new t r i a l  ( R 2 7 4 )  w a s  d e n i e d  ( S R ) ,  

a n d  o n  March 1 2 ,  1 9 8 6 ,  h e  was s e n t e n c e d  t o  s e r v e  t h r e e  a n d  a  h a l f  

y e a r s  i n  p r i s o n  a s  t o  C o u n t  I ( R 2 7 6 ) ,  t o  b e  f o l l o w e d  by  a n  e i g h t -  

e e n  month  term o f  p r o b a t i o n  o n  C o u n t  I1 ( R 2 7 7 ) .  

On a p p e a l  t o  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l ,  M r .  

H a r d e e ' s  c o n v i c t i o n  w a s  u p h e l d .  T h i s  C o u r t  a c c e p t e d  j u r i s d i c t i o n  

o f  t h e  i n s t a n t  c a u s e  o n  M a r c h  2 3 ,  1 9 8 8 ,  b a s e d  o n  t h e  c o n f l i c t  

b e t w e e n  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  b e l o w  a n d  d e c i s i o n s  o f  

o t h e r  d i s t r i c t  c o u r t s  o f  a p p e a l  o n  t h e  q u e s t i o n  o f  w h e t h e r  or  n o t  

a  g u n  s t o l e n  d u r i n g  a  b u r g l a r y  m u s t  b e  l o a d e d  i n  o r d e r  t o  j u s t i f y  

a  d e f e n d a n t ' s  c o n v i c t i o n  f o r  "a rmed"  b u r g l a r y .  



STATEMENT OF THE FACTS 

S o m e t i m e  i n  t h e  m o r n i n g  o f  S u n d a y ,  J u l y  7 ,  1 9 8 5 ,  L u c i l l e  

G u a s t i  d i s c o v e r e d  t h a t  h e r  h o u s e  h a d  b e e n  b u r g l a r i z e d  w h i l e  s h e ,  

h e r  f o u r  c h i l d r e n ,  a n d  h e r  e l d e s t  s o n ' s  g i r l f r i e n d  s l e p t  (R169,  

1 7 1 - 1 7 2 ) .  M s .  G u a s t i  d e t e r m i n e d  t h a t  t h e  master b e d r o o m ,  i n  

w h i c h  s h e  h a d  n o t  b e e n  s l e e p i n g  t h a t  n i g h t ,  h a d  b e e n  r a n s a c k e d  

( R 1 7 0 ) .  Her j e w e l r y ,  w o r t h  a b o u t  $ 5 , 0 0 0 ,  was m i s s i n g ,  a n d  h e r  

car h a d  a lso  b e e n  t a k e n  ( R 1 7 4 ) .  M s .  G u a s t i  r e p o r t e d  t h e  b u r g l a r y  

a n d  t h e f t  t o  t h e  p o l i c e .  L a t e r  t h a t  d a y ,  s h e  d i s c o v e r e d  t h a t  a 

g u n  was m i s s i n g ,  a s  w e l l  a s  a p l a s t i c  case  c o n t a i n i n g  b u l l e t s  

w h i c h  was k e p t  n e x t  to  t h e  g u n  ( R 1 7 5 , 1 7 7 ) .  

T h e  n e x t  d a y ,  d e t e c t i v e s  i n v e s t i g a t i n g  t h e  b u r g l a r y  d r o v e  t o  

t h e  Dade C o u n t y  J a i l ,  a f t e r  b e i n g  i n f o r m e d  t h a t  M r .  H a r d e e  a n d  

h i s  c o - d e f e n d a n t  h a d  b e e n  a r r e s t e d  i n  p o s s e s s i o n  o f  M s .  G u a s t i ' s  

car ( R 1 4 3 - 1 4 4 ) .  M r .  H a r d e e  was a d v i s e d  o f  h i s  r i g h t s ,  w h i c h  h e  

w a i v e d  ( R 1 4 5 ) .  H e  t o l d  t h e  o f f i c e r s  t h a t  a f t e r  h a v i n g  s e v e r a l  

d r i n k s  ( R 2 1 0 ) ,  h e  a n d  a f r i e n d  d e c i d e d  t o  b r e a k  i n t o  t h e  G u a s t i  

h o u s e  b e c a u s e  t h e y  knew some c o c a i n e  d e a l e r s  l i v e d  t h e r e  ( R 1 8 3 ) .  

B u t  M r .  H a r d e e  d i d  n o t  t a k e  a g u n  a n d  n e v e r  k n e w  a n y t h i n g  a b o u t  

i t  ( R 1 6 2 ) .  H e  t h o u g h t  maybe h i s  c o d e f e n d a n t  h a d  s o l d  it o n  o n e  

o f  t h e i r  s t o p s  i n  M i a m i  w h e n  t h e y  were t r y i n g  t o  s e l l  t h e  c a r  

( R 1 5 0 , 1 9 5 ) .  



M r .  H a r d e e ' s  a p a r t m e n t  was s e a r c h e d  p u r s u a n t  t o  a s e a r c h  

w a r r a n t  ( R 1 5 3 ) .  Items o f  j e w e l r y  i d e n t i f i e d  a s  h e r s  b y  M s .  

G u a s t i  were f o u n d ,  a s  w e l l  as  a p l a s t i c  box c o n t a i n i n g  a m m u n i t i o n  

( R 1 7 7 ) .  A l i d  w h i c h  t h e  t h i e v e s  h a d  l e f t  b e h i n d  f i t  t h e  b o x  

(R177-178) .  



SUMMARY OF THE ARGUMENT 

The  r e q u i r e m e n t  o f  S e c t i o n  8 1 2 . 0 2 ( 2 ) ,  F l o r i d a  S t a t u t e s ,  t h a t  

a  d e f e n d a n t  be  "armed"  w i t h  a  g u n  i n  o r d e r  t o  b e  c o n v i c t e d  o f  t h e  

e n h a n c e d  c h a r g e  o f  b u r g l a r y  w h i l e  armed r e q u i r e s  more t h a n  mere 

p o s s e s s i o n  o f  a  f i r e a r m .  T h u s ,  t h e  t a k i n g  o f  a n  u n l o a d e d  g u n  

d u r i n g  t h e  c o u r s e  o f  a  b u r g l a r y  i s  i n s u f f i c i e n t  t o  e s t a b l i s h  

c o m m i s s i o n  o f  a r m e d  b u r g l a r y .  



ARGUMENT 

POINT INVOLVED 

THE DECISION BELOW CONFLICTS WITH DECISIONS OF 
OTHER DISTRICT COURTS OF APPEAL AS TO WHETHER 
THE STATE MUST PROVE THAT A GUN STOLEN DURING A  
BURGLARY WAS LOADED OR THE DEFENDANT HAD AMMU- 
NITION WHICH F I T  I T  I N  ORDER TO SUPPORT A  CON- 
VICTION FOR ARMED BURGLARY. 

S e c t i o n  8 1 0 . 0 2 ( 2 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  p r o v i d e s :  

B u r g l a r y  i s  a f e l o n y  o f  t h e  f i r s t  d e g r e e ,  pun- 
i s h a b l e  by i m p r i s o n m e n t  f o r  a t e r m  o f  y e a r s  n o t  
e x c e e d i n g  l i f e  i m p r i s o n m e n t  ... i f ,  i n  t h e  
c o u r s e  o f  c o m m i t t i n g  t h e  o f f e n s e ,  t h e  o f f e n d e r :  

( a )  M a k e s  a n  a s s a u l t  or  b a t t e r y  upon a n y  p e r -  
s o n .  

( b )  Is a r m e d  o r  arms h i m s e l f  w i t h i n  s u c h  
s t r u c t u r e  o r  c o n v e y a n c e  w i t h  e x p l o s i v e s  or a 
d a n g e r o u s  weapon.  

( E m p h a s i s  a d d e d ) .  T h e  s t a t e  s o u g h t  a n d  o b t a i n e d  M r .  H a r d e e ' s  

c o n v i c t i o n  u n d e r  S e c t i o n  8 1 0 . 0 2 ( 2 ) ( b ) ,  b a s e d  o n  e v i d e n c e  t h a t  M r .  

H a r d e e  ' s c o d e f e n d a n t ,  w i t h o u t  M r .  H a r d e e ' s  k n o w l e d g e ,  s to le  a n  

u n l o a d e d  g u n  d u r i n g  a b u r g l a r y  t h e  t w o  b o y s  c o m m i t t e d .  A l s o  

t a k e n  w a s  a box  o f  a m m u n i t i o n ,  k e p t  i n  t h e  same p l a c e  a s  t h e  g u n  

( R 1 7 5 , 1 7 7 ) .  T h u s ,  t h e  q u e s t i o n  p r e s e n t e d  i n  t h e  i n s t a n t  case  i s  

w h e t h e r  a d e f e n d a n t  who s t e a l s  a n  u n l o a d e d  g u n  d u r i n g  t h e  c o u r s e  

o f  a b u r g l a r y  "arms" h i m s e l f  w i t h i n  t h e  m e a n i n g  o f  S e c t i o n  

8 1 0 . 0 2 ( 2 ) ,  so t h a t  h e  i s  s u b j e c t  t o  c o n v i c t i o n  f o r  t h e  e n h a n c e d  

o f f e n s e  o f  a r m e d  b u r g l a r y .  I n  a n s w e r i n g  t h i s  q u e s t i o n ,  i t  i s  

i m p o r t a n t  t o  n o t e  t h a t  t h e  b u r g l a r y  s t a t u t e ,  u n l i k e  S e c t i o n  

7 7 5 . 0 8 7 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  is n o t  t r i g g e r e d  b y  a d e f e n -  

d a n t ' s  mere " p o s s e s s i o n "  o f  t h e  o f f e n d i n g  weapon.  I n  t h e  b u r g -  

l a r y  s t a t u t e ,  t o  t h e  c o n t r a r y ,  t h e  d e f e n d a n t  m u s t  b e  "a rmed"  w i t h  



t h e  w e a p o n .  T h e  d i s t i n c t i o n  b e t w e e n  b e i n g  " a r m e d "  or  " e q u i p p e d "  

w i t h  a weapon ,  as o p p o s e d  t o  m e r e l y  p o s s e s s i n g  i t ,  i s  s u g g e s t e d  

i n  t h e  e x a m p l e  c i t e d  i n  B l a c k ' s  Law D i c t i o n a r y  ( 1 9 6 8 ) :  

A  v e s s e l  i s  "a rmed"  w h e n  s h e  i s  f i t t e d  w i t h  a 
f u l l  a rmament  f o r  f i g h t i n g  p u r p o s e s .  M u r r a y  v .  
T h e  C h a r m i n g  B e t s y ,  2  C r a n c h ,  1 2 1 ,  2 L .Ed .  
208.  

( E m p h a s i s  a d d e d ) .  T h u s ,  a weapon may b e  " p o s s e s s e d "  b y  a collec- 

t o r ,  a c r a f t s m a n ,  a t h i e f ,  or  a r e p a i r m a n  f o r  e s t h e t i c ,  u t i l i t a r -  

i a n ,  o r  t e c h n i c a l  p u r p o s e s  h a v i n g  n o t h i n g  t o  d o  w i t h  e i t h e r  a n  

i n t e n t i o n  or  a b i l i t y  t o  u s e  i t  o f f e n s i v e l y  o r  d e f e n s i v e l y  a s  a 

weapon .  W h e t h e r  t h e  weapon i s  o p e r a t i o n a l  h a s  n o  e f f e c t  o n  t h e s e  

p e o p l e ' s  p o s s e s s i o n  s i n c e  t h e y  d o  n o t  i n t e n d  t o  u s e  i t  a s  a 

w e a p o n  b u t  o n l y  t o  l o o k  a t  i t ,  s e l l  i t ,  or  repa i r  it.  I f  a per- 

s o n  is  d e s c r i b e d  as  "a rmed"  w i t h  a weapon ,  h o w e v e r ,  t h e  c a p a b i l -  

i t y  o f  u s i n g  t h a t  weapon as  a weapon ,  r a t h e r  t h a n  as a n  e s t h e t i c  

o r  commercial o b j e c t ,  i s  impl ic i t .  T h i s  d i s t i n c t i o n  is  f u r t h e r  

m a n i f e s t e d  b y  t h e  f a c t  t h a t  S e c t i o n  8 1 0 . 0 2 ( 2 )  appl ies  o n l y  w h e r e  

t h e  b u r g l a r  arms h i m s e l f  w i t h  a " d a n g e r o u s "  weapon.  

C o n s e q u e n t l y ,  w h i l e  mere p o s s e s s i o n  o f  a n  u n l o a d e d  g u n  w h i c h  

n e v e r t h e l e s s  meets t h e  d e f i n i t i o n  o f  a " f i r e a r m "  r e q u i r e s  imposi- 

t i o n  o f  a m a n d a t o r y  m i n i m u m  s e n t e n c e  u n d e r  S e c t i o n  7 7 5 . 0 8 7 ( 2 )  

F l o r i d a  ~ t a t u t e s ; ~  B e n t l e y  v .  S t a t e ,  5 0 1  So .2d  6 0 0  ( F l a .  1 9 8 7 ) ;  

Any p e r s o n  who is  c o n v i c t e d  o f  a n  e n u m e r a t e d  f e l o n y  " a n d  who 
h a d  i n  h i s  p o s s e s s i o n  a ' f i r e a r m ,  a s  d e f i n e d  i n  s . 7 9 0 .  
0 0 1 ( 4 ) ,  s h a l l  b e  s e n t e n c e d  t o  a minimum term o f  i m p r i s o n m e n t  
o f  3 c a l e n d a r  y e a r s . "  ( E m p h a s i s  a d d e d ) .  



t h a t  same u n l o a d e d  g u n  c a n  h a r d l y  b e  c o n s i d e r e d  a " d a n g e r o u s "  

weapon w i t h  w h i c h  t h e  b u r g l a r  h a s  "a rmed"  h i m s e l f  u n d e r  S e c t i o n  

8 1 0 . 0 2 ( 2 ) .  S e e ,  B e n t l e y ,  - i d .  a t  6 0 2 .  

T h i s  i s  t h e  a n a l y s i s  w h i c h  h a s  p r o m p t e d  t h e  d i s t r i c t  c o u r t s  

o f  a p p e a l  t o  c o n s i s t e n t l y  h o l d ,  e v e r  s i n c e  t h e  now v e n e r a b l e  c a s e  

o f  S a n d e r s  v .  S t a t e ,  3 5 2  S o . 2 d  1 1 8 7  ( F l a .  1st DCA 1 9 7 7 ) ,  t h a t  

p r o o f  t h a t  a g u n  was s t o l e n  d u r i n g  a b u r g l a r y  is  i n s u f f i c i e n t ,  

s t a n d i n g  a l o n e ,  t o  d e m o n s t r a t e  t h a t  t h e  b u r g l a r y  w a s  c o m m i t t e d  

w h i l e  t h e  d e f e n d a n t  was  armed w i t h  a d e a d l y  weapon.  I n  o r d e r  t o  

s u s t a i n  a c o n v i c t i o n  o f  a r m e d  b u r g l a r y ,  t h e  s t a t e  m u s t  s h o w  

e i t h e r  t h a t  t h e  g u n  w a s  l o a d e d  w h e n  t a k e n ,  S t a t e  v .  R o d r i g u e z ,  

4 0 2  S o .  2d 8 6  ( F l a .  3d  DCA 1 9 8 1 ) ,  or t h a t  t h e  d e f e n d a n t  a lso  h a d  

i n  h i s  p o s s e s s i o n ,  c o n t e m p o r a n e o u s l y  w i t h  t h e  g u n ,  a m m u n i t i o n  

w h i c h  r e n d e r e d  h i m  c a p a b l e  o f  l o a d i n g  i t .  M i l l s  v .  S t a t e ,  400 

S o . 2 d  5 1 6  ( F l a .  5 t h  DCA 1 9 8 1 ) ;  F o w l e r  v .  S t a t e ,  3 7 5  So.2d 8 7 9  

( F l a .  2d DCA 1 9 7 9 ) .  O n l y  u n d e r  s u c h  c i r c u m s t a n c e s  c a n  t h e  d e f e n -  

d a n t  b e  c o n s i d e r e d  t r u l y  " a r m e d "  w i t h ,  r a t h e r  t h a n  m e r e l y  pos- 

s e s s e d  o f ,  a d a n g e r o u s  weapon.  

T u r n i n g  t o  t h e  f a c t s  o f  t h e  p r e s e n t  case,  t h e  s t a t e  e s t a b -  

l i s h e d  t h a t  a n  u n l o a d e d  g u n  a n d  a b o x  o f  a m m u n i t i o n  were t a k e n  

d u r i n g  t h e  b u r g l a r y  c o m m i t t e d  by  M r .  H a r d e e  a n d  h i s  c o d e f e n d a n t .  

B u t  t h e  s t a t e  n e v e r  p r o v e d  t h a t  t h e  a m m u n i t i o n  t a k e n  c o u l d  f i t  

t h e  u n l o a d e d  g u n ,  m a k i n g  i t  o p e r a t i o n a l  a s  a d a n g e r o u s  weapon.  

M s .  G a u s t i ,  t h e  o w n e r ,  t e s t i f i e d  t h a t  s h e  b e l i e v e d  t h e  g u n  was a 

. 2 2  c a l i b e r  w e a p o n  ( R 1 7 5 )  , a l t h o u g h  a n  i n v e s t i g a t i n g  d e t e c t i v e  

o f f e r e d  h e a r s a y  t e s t i m o n y  t h a t  s h e  t o l d  h i m  it was  a . 2 5  c a l i b e r  

g u n  ( R 1 6 5 ) .  T h e  p r o s e c u t o r  s t a t e d  t h a t  t h e  a m m u n i t i o n  was  . 2 2  



a n d  . 2 5  c a l i b e r  ( R 1 9 9 ) ,  b u t  no e v i d e n c e  t o  t h i s  e f f e c t  was e v e r  

i n t r o d u c e d ,  n o r  d i d  anyone  e v e r  t e s t i f y  t h a t  t h e  ammuni t ion  c o u l d  

h a v e  b e e n  l o a d e d  i n t o  a n d  f i r e d  f rom t h e  gun .  And, c o n t r a r y  t o  

t h e  t r i a l  c o u r t ' s  m i s c o n c e p t i o n  ( R 2 0 0 ) ,  t h e  f a c t  t h a t  t h e  ammuni- 

t i o n  was i n t r o d u c e d  i n t o  e v i d e n c e  so t h e  j u r y  c o u l d  examine  i t  

c o u l d  n o t  s u b s t i t u t e  f o r  p r o o f  o f  i t s  c a l i b e r .  - S e e ,  McDanie l s  v. 

S t a t e ,  388 S o . 2 d  2 5 9  ( F l a .  5 t h  DCA 1 9 8 0 )  [ f a c t  t h a t  s h o t g u n  was 

i n  e v i d e n c e  d i d  n o t  r e l i e v e  s t a t e  b u r d e n  o f  p r o v i n g  i t  was 

s h o r t e r  t h a n  l e g a l l y  p e r m i t t e d . ]  

T h e r e f o r e ,  t h e  s t a t e  f a i l e d  t o  p r o v e  t h a t  t h e  ammun i t i on  

t a k e n  d u r i n g  t h e  b u r g l a r y  f i t  t h e  g u n  a n d  w a s  t h u s  c a p a b l e  o f  

t r a n s f o r m i n g  i t  i n t o  a d a n g e r o u s  weapon w i t h  wh ich  t h e  b u r g l a r s  

armed t h e m s e l v e s .  T h e  e v i d e n c e  was i n s u f f i c i e n t  t o  e s t a b l i s h  

t h a t  M r .  H a r d e e  was g u i l t y  o f  armed b u r g l a r y ,  and  h i s  c o n v i c t i o n  

f o r  t h a t  o f f e n s e  mus t  be v a c a t e d .  



CONCLUSION 

B a s e d  o n  t h e  f o r e g o i n g  a r g u m e n t  a n d  t h e  a u t h o r i t i e s  c i t e d ,  

M r .  H a r d e e  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  C o u r t  r e v e r s e  t h e  

j u d g m e n t  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  a n d  r emand  t h i s  

c a u s e  f o r  r e c o n s i d e r a t i o n  o n  t h e  b a s i s  t h a t  i n  o r d e r  t o  e s t a b l i s h  

a d e f e n d a n t ' s  g u i l t  o f  a r m e d  b u r g l a r y  w h e r e  a  f i r e a r m  is s t o l e n  

d u r i n g  t h e  b u r g l a r y ,  t h e  s t a t e  m u s t  p r o v e  e i t h e r  t h a t  t h e  g u n  was 

l o a d e d  o r  t h a t  t h e  d e f e n d a n t  c o n t e m p o r a n e o u s l y  p o s s e s s e d  ammuni- 

t i o n  c a p a b l e  o f  b e i n g  f i r e d  f r o m  t h e  g u n .  
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