
I N  THE SUPREME COURT 
S T A T E  O F  F L O R I D A  

LANCA HOMEOWNERS, I N C . ,  a / k / a  
LANCA HOMEOWNERS A S S O C I A T I O N ,  I N C . ,  
and  t h e  L .  C .  GRIEVANCE COMMITTEE, 
I N C .  , and P A T R I C K  McKERNAN, 

A p p e l l a n t s ,  

V S .  

CASE NO. 7 1 , 7 6 7  
DCA - 4 NO. 8 7 - 0 3 1 5  

LANTANA CASCADE O F  PALM BEACH, L T D . ,  
and JAMES A .  S M I T H ,  

A p p e l l e e s .  

B R I E F  O F  AMICUS C U R I A E ,  
THE F L O R I D A  MANUFACTURED HOUSING A S S O C I A T I O N  

DAVID D. EASTMAN 
of PARKER, S K E L D I N G ,  McVOY 

& LABASKY 
P o s t  O f f i c e  B o x  6 6 9  
T a l l a h a s s e e ,  ~ l o r i d a  3 2 3 0 2  

A t t o r n e y  f o r  A m i c u s  C u r i a e  



TABLE OF CONTENTS 

TABLE OF  C I T A T I O N S  

STATEMENT O F  THE CASE 
AND OF THE FACTS 

J U R I S D I C T I O N  

SUMMARY OF ARGUMENTS 

ARGUMENT 

I S S U E  I 

T a b l e  of C o n t e n t s  

THE D I S T R I C T  COURT O F  APPEAL CORRECTLY 
DECLARED § 7 2 3 . 0 7 9 ( 1 ) ,  FLA. STAT,  ( 1 9 8 5 ) ,  TO 
BE U N C O N S T I T U T I O N A L  I N  THAT I T  U S U R P S  THE 
RULEMAKING AUTHORITY OF THE FLORIDA SUPREME 
COURT. 

I S S U E  I1 

THE COURT SHOULD NOT ADOPT THE SUBSTANCE OF  
§ 7 2 3 . 0 7 9 ( 1 ) ,  FLORIDA STATUTES ( 1 9 8 5 )  AS A 
RULE OF PROCEDURE, 

I S S U E  I11 

THE FLORIDA SUPREME COURT SHOULD AFFIRM THE 
D E C I S I O N  O F  THE FOURTH D I S T R I C T  COURT O F  
A P P E A L  THAT LANCA WAS NOT AN A P P R O P R I A T E  
C L A S S  R E P R E S E N T A T I V E  FOR THE M O B I L E  HOME 
RESIDENTS OF  LANTANA PARK AS LANCA WAS NOT A 
MEMBER OF THE CLASS AND D I D  NOT MEET THE 
REQUIREMENTS OF  RULE 1 . 2 2 0 ( 1 ) ,  FLA.R.CIV.P .  

CONCLUSION 

C E R T I F I C A T E  OF SERVICE 

P a g e  

i 

ii 



TABLE OF CITATIONS 
Page 

Adams v. Wright, 403 So.2d 391 (Fla. 1981) . . .  14 
Altreco-Florida v, Berliner, 360 So.2d 784 

(Fla. 4th DCA 19) cert. denied, 
366 So.2d 879 (Fla. 1978) . . . . . . . . .  2 

Avila South Condominium Association v. 
Kappa Corp., 347 So.2d 599 (Fla. 1976)- . . 4, 8, 9, 10, 11 

12, 13, 14, 17, 
19 

Benyard v. Wainwright, 332 So.2d 473 
(Fla. 1975 ) . . . . . . . . . . . . . . . .  11 

Eberwie v. Coral Pine Condominium One, 
431 So.2d 616 (Fla. 4th DCA 1983) . . . . .  21 

Florida Jai Alai, Inc. v. Howell Water & 
Reclamation District, 274 So.2d 522 
(Fla. 1973) . . . . . . . . . . . . . . . .  10 

Florida Wildlife Federation v. State 
Department of Environmental Regulation, 
390 So.2d 64 (Fla. 1980). . . . . . . . . .  14 

Frankel v. City of Miami Beach, 
340 So.2d 463 (Fla. 1976) . . . . . . . . .  22 

Gator Freightways, Inc. v. Mayo, 
328 So.2d 444 (Fla, 1976) . . . . . . . . .  25 

Graham v. Murnell, 462 So,2d 34 
(Fla. 1st DCA 1984) . . . . . . . . . . . .  6, 14 

Harrell v. Hess Oil and Chemical Corp., 
287 So.2d 291 (Fla. 1973) . . . . . . . . .  22 

In Re: Clarification of Florida Rules 
of Practice and Procedure, 
281 So.2d 204 (Fla. 1973) . . . . . . . . .  6 



CITATION OF AUTHORITIES 
( C o n t i n u e d )  

Johnson  v. S t a t e ,  308 So.2d 127 
( F l a .  1st D C A ) ,  a f f i r m e d ,  
3 4 6 S o . 2 d 6 6 ( F l a . 1 9 7 7 )  . . . . . . . . . .  7  

I n  Re: F l o r i d a  R u l e s  of  C r i m i n a l  P r o c e d u r e ,  
272 So.2d 65 ,  66 ( F l a .  1 9 7 2 ) .  . . . . . . .  11, 1 3  

Kohl v .  Bay Colony Condominiums, I n c . ,  
398 So.2d 865 ( F l a .  4 t h  DCA 1981)  . . . . .  21 

Maner P r o p e r t i e s ,  I n c .  v .  S i k s a y ,  489 So.2d 842 
( F l a . 4 t h D C A 1 9 8 6 )  . . . . . . . . . . . .  2 , 2 3  

Marke r t  v .  Johnson ,  367 So.2d 1003 ( F l a .  1978)  . 8 ,  1 4  

M i l i t a r y  Pa rk  F i r e  C o n t r o l  Tax D i s t r i c t  No. 4 
v .  DeMarois,  407 So.2d 1020 ( F l a .  4 t h  D C A ) .  6 ,  1 4  

N a t i o n a l  Lake Developments  v .  Lake T ippecanoe ,  
417 So.2d 655 ( F l a .  1982)  . . . . . . . . .  2  

P e t i t i o n  o f  S t o l l ,  309 So.2d 190 
( F l a .  l s t D C A 1 9 7 5 )  . . . . . . . . . . . .  7  

Shuman v .  S t a t e ,  358 So.2d 1333 ( F l a .  1 9 7 8 ) .  . .  10 

S t a b i n s k i  v .  P i n e l l i  T i r e  Co., 371 So.2d 679 
( F l a .  3d DCA 1979)  . . . . . . . . . . . .  22 

S t a t e  v .  Rodr iguez ,  358 So.2d 157  ( F l a .  1 9 7 8 ) .  . 10  

S t a t e  v .  I n  t h e  I n t e r e s t  of  J. A,, J r . ,  
e t .  a l . ,  367 So.2d 702 ( F l a .  2d DCA 1979)  . 1 2 ,  14  

T h i k a r d e a u  v.  S a n t i n i  Bros . ,  315 So.2d 550 ,  551 
( F l a . 4 t h D C A 1 9 7 5 )  . . . . . . . . . . . .  3  

The F l o r i d a  B a r ,  I n  r e  Ru le  1 . 2 2 0 ( b ) ,  
F l o r i d a  R u l e s  o f  C i v i l  P r o c e d u r e  
( P e t i t i o n  t o  M o d i f y ) ,  353 So.2d 95 ,  
97 ( F l a .  1977)  . . . . . . . . . . . . . .  16 

F l o r i d a  C o n s t i t u t i o n  

A r t i c l e  11, S e c t i o n 3  . . . . . . . . . . . . .  1 3  

A r t i c l e V f S e c t i o n 2 . . . . . . . . .  . . . . .  8  



CITATION OF AUTHORITIES 
(Continued ) 

Article V. Section 2(a) . . . . . . . . . . . .  19. 8 

Florida Statutes 

Section 711.12(2). Fla . Stat . (1975) . . . . . .  9. 10. 11. 14 
. . . . . . . .  Section 723.037. Fla . Stat (1985) 17. 19. 24 

Section 723.038. Fla . Stat . (1985) . . . . . . .  17. 19. 24 
. . . . . . . . .  Section 723.071. Fla Stat (1985) 17 

Section 723.075. Fla . Stat . (1985) . . . . . . .  17. 18. 19 
. . . . . . . . .  Section 723.077. Fla Stat (1985) 17 

Section 723.078. Fla . Stat . (1985) . . . . . . .  17 
Section 723.079. Fla . Stat . (1985) . . . . . . .  3. 4. 5. 6. 8. 

9. 10. 11. 12. 
13. 14. 16. 17 

Rules 

Rule 9.030(b)(22)(A). F1a.R.App.P. . . . . . .  3 

Rule 9.130(a)(3)(C)(i). F1a.R.App.P. . . . . .  2. 3 

Rule 1.220. F1a.R.Civ.P. . . . . . . . . . .  3.4.5.16. 
18. 19. 20. 21. 
25 

. . . . . . . . . .  Rule 1.220(b). F1a.R.Civ.P. 16 

Rule 1.221. F1a.R.Civ.P. . . . . . . . . . . .  4. 16. 22 



STATEMENT OF THE CASE AND OF THE FACTS 

The Amicus Curiae accepts the Statement of the Case and of 

the Facts as presented in the Reply Brief of Appellees and 

incorporates same by reference herein. 

In this Brief, Appellants in this court, who were Appellees 

in the Fourth District Court of Appeal, will be referred to as 

"Appellants" or by "LANCA," Appellees in this court, Appellants 

ion the district court will be referred to as "Appellees," and 

the Amicus Curiae for the Appellants, The Federation of Mobile 

Home Owners of Florida, Inc., will be referred to as "Amicus 

FMO." All references to the Initial Brief of the Appellants will 

be cited as "Appellants' Brief, p. ." 



JURISDICTION 

A s  a  p r e l i m i n a r y  m a t t e r  and i n  r e sponse  t o  A p p e l l a n t ' s  

argument t h a t  the  a p p e l l a t e  cour t  d id  not have t h e  a u t h o r i t y  t o  

t a k e  j u r i s d i c t i o n  of t h i s  m a t t e r ,  t h e  Amicus r e p l i e s  t h a t  

Appe l l ees  f i l e d  both a  Not i ce  of Appeal and a  P e t i t i o n  f o r  

C e r t i o r a r i  i n  regard t o  the  i s s u e s  addressed here in  t o  the Fourth 

D i s t r i c t  Court of Appeal. The Fourth D i s t r i c t  Court of Appeal 

accep ted  j u r i s d i c t i o n  p u r s u a n t  t o  R u l e  9 . 1 3 0 ( a )  ( 3 )  ( C )  ( i ) ,  

Fla.R.App.P., and c i t e d  i t s  e a r l i e r  dec i s ion  i n  Maner P roper t i e s ,  

I n c .  v. Siksay, 489 So.2d 842 ( F l a .  4th DCA 1986).  Appellants 

a rgue  t h a t  t h e  c o u r t  p r e v i o u s l y  h e l d ,  i n  A l t r e c o - F l o r i d a  v. 

B e r l i n e r ,  360 So.2d 784 ( F l a .  4th DCA 1978),  c e r t .  denied, 366 

So.2d 879 (F la .  1978) ,  t h a t  "an order c e r t i f y i n g  a  c l a s s  ac t ion  

was an i n t e r l o c u t o r y  order from which no appeal could be taken." 

See a l s o ,  N a t i o n a l  Lake Developments v.  Lake Tippecanoe, 417 

So.2d 655 (F la .  1982).  The i n s t a n t  case is d i s t ingu i shab le  from 

National  Lake Developments, wherein appe l l an t s  were not allowed 

t o  immediately appeal an order designat ing t h e  composition of a  

c l a s s .  Appellees i n  t h i s  a c t i o n  have appealed  a  f i n a l  o r d e r  

c e r t i f y i n g  the  c l a s s  r ep resen ta t ive .  The rep resen ta t ive  is not a  

member of t h e  c l a s s ,  a s  acknowledged by the  t r i a l  cour t  i n  i t s  

o r d e r  of January 3, 1987, and, t h e r e f o r e ,  Appellees and Amicus 

have not  addressed  t h a t  i s s u e  i n  t h i s  a p p e a l .  The i s s u e s  

involved i n  t h i s  appeal r e l a t e  t o  the  c e r t i f i c a t i o n  of t h e  c l a s s  

r ep resen ta t ive  and the  u n c o n s t i t u t i o n a l i t y  of the  s t a t u t e  under 

which the  t r i a l  cour t  c e r t i f i e d  t h e  c l a s s  r ep resen ta t ive .  



Shou ld  t h i s  c o u r t  r e j e c t  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  

t h a t  i t  had j u r i s d i c t i o n  p u r s u a n t  t o  R u l e  9 . 1 3 0 ( a )  ( 3 )  ( C )  ( i )  , 
Fla.R.App,P,, Amicus r eminds  t h i s  c o u r t  t h a t  A p p e l l e e  a l s o  s o u g h t  

t h e  d i s c r e t i o n a r y  j u r i s d i c t i o n  o f  t h e  d i s t r i c t  c o u r t  t h r o u g h  i ts  

P e t i t i o n  f o r  C e r t i o r a r i .  A p p e l l a n t s  d o  n o t  a r g u e  t h a t  t h e  

a p p e l l a t e  c o u r t  c o u l d  n o t  h a v e  e x e r c i s e d  i t s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  u n d e r  R u l e  9 . 0 3 0 ( b ) ( 2 ) ( A ) ,  F l a . R . A p p . P . ,  w h i c h  

a u t h o r i z e s  d i s t r i c t  c o u r t s  o f  a p p e a l  t o  r ev i ew " n o n - f i n a l  o r d e r s  

of  lower  t r i b u n a l s  o t h e r  t h a n  as  p r e s c r i b e d  by Ru le  9 .130."  

The a p p e l l a t e  c o u r t  had j u r i s d i c t i o n  t o  r e v i e w  t h e  o r d e r  o f  

t h e  t r i a l  c o u r t  i n  t h a t  t h e  o r d e r  was a c l e a r  " d e p a r t u r e  from t h e  

e s s e n t i a l  r e q u i r e m e n t s  o f  [ t h e ]  law. " T h i k a r d e a u  v .  S a n t i n i  

Bros . ,  315 So.2d 550,  551 ( F l a .  4 t h  DCA 1 9 7 5 ) .  I n  i t s  o r d e r  of  

J a n u a r y  3 ,  1 9 8 7 ,  t h e  t r i a l  c o u r t  r e j e c t s  t h e  p o s i t i o n  o f  

A p p e l l e e s  t h a t  Lanca i s  n o t  a n  a p p r o p r i a t e  c lass  r e p r e s e n t a t i v e  

b e c a u s e  it is n o t  a member o f  t h e  s u b j e c t  c l a s s ,  as  r e q u i r e d  by 

Ru le  1 .220 ,  Fla .R.Civ.P. ,  and s ta tes  i n s t e a d :  " [ t l h i s  p o s i t i o n ,  

however ,  o v e r l o o k s  t h e  s u b s t a n t i v e  g r a n t  o f  a u t h o r i t y  c o n t a i n e d  

i n  S 7 2 3 . 0 7 9 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  ."  T h i s  is  c l e a r l y  a 

d e p a r t u r e  f r o m  t h e  e s s e n t i a l  r e q u i r e m e n t s  o f  t h e  l a w ,  as  t h e  

t r i a l  c o u r t  j u d g e  c e r t i f i e s  t h e  c l a s s  r e p r e s e n t a t i v e  n o t  

a c c o r d i n g  t o  R u l e  1 . 2 2 0 ,  F l a . R . C i v . P . ,  b u t  a c c o r d i n g  t o  a  

s t a t u t o r y  p r o v i s i o n  which t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  

c o r r e c t l y  d e c l a r e d  t o  be  u n c o n s t i t u t i o n a l  a s  a p p l i e d ,  i n  t h a t  it 

u s u r p s  t h e  ru l emak ing  a u t h o r i t y  o f  t h e  F l o r i d a  Supreme C o u r t .  



T h e r e f o r e ,  t h i s  C o u r t  s h o u l d  d e t e r m i n e  t h a t  t h e  F o u r t h  D i s t r i c t  

C o u r t  of  Appeal  had j u r i s d i c t i o n  t o  a d d r e s s  t h e  i s s u e s  i n  t h i s  

a c t i o n .  

SUMMARY OF ARGUMENT 

T h i s  c o u r t  s h o u l d  a f f i r m  t h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  

C o u r t  o f  Appeal which s t r u c k  down § 7 2 3 . 0 7 9 ( 1 ) ,  F l a .  S t a t .  ( 1 9 8 5 )  

a s  a n  i m p e r m i s s i b l e  e n c r o a c h m e n t  by  t h e  l e g i s l a t u r e  on  t h e  

ru l emak ing  a u t h o r i t y  of  t h e  F l o r i d a  Supreme C o u r t .  The F l o r i d a  

C o n s t i t u t i o n  a u t h o r i z e s  t h e  l e g i s l a t i v e  b r a n c h  o f  government  t o  

e n a c t  t h e  s u b s t a n t i v e  laws a n d  p o l i c i e s  o f  t h i s  s t a t e ,  b u t  

r e s e r v e s  t o  t h e  F l o r i d a  Supreme C o u r t  t h e  a u t h o r i t y  t o  d e t e r m i n e  

t h e  r u l e s  a n d  p r o c e d u r e  f o r  t h e  c o u r t s  of F l o r i d a .  For t h i s  

r e a s o n ,  5 7 2 3 . 0 7 9 ( 1 ) ,  F l a .  S t a t .  ( 1 9 8 5 ) ,  which  a u t h o r i z e s  a m o b i l e  

home o w n e r s '  a s s o c i a t i o n  t o  r e p r e s e n t  i t s  members i n  j u d i c i a l  

p r o c e e d i n g s ,  e v e n  t h o u g h  t h e  a s s o c i a t i o n  may n o t  m e e t  t h e  

r e q u i r e m e n t s  o f  Ru le  1 .220 ,  F1a.R. Civ.P. ,  mus t  be  s t r u c k  down i n  

a c c o r d a n c e  w i t h  t h i s  c o u r t ' s  p r e v i o u s  h o l d i n g  i n  A v i l a  S o u t h  

Condominium A s s o c i a t i o n  v s .  Kappa C o r p o r a t i o n ,  347 So.2d 599 

( F l a .  1 9 7 6 ) .  

C o n t r a r y  t o  t h e  a r g u m e n t  o f  A p p e l l a n t s ,  t h e r e  i s  no  

c o m p e l l i n g  r e a s o n  f o r  t h i s  C o u r t  t o  t u r n  a n  u n c o n s t i t u t i o n a l  

s t a t u t o r y  p r o v i s i o n  i n t o  a new r u l e  of  p r o c e d u r e .  The p u b l i c  

p o l i c i e s  and c o n s i d e r a t i o n s  t h a t  l e d  t o  t h i s  c o u r t ' s  a d o p t i o n  o f  

Ru le  1 .221 ,  Fla .R.Civ.P. ,  d o  n o t  e x i s t  i n  t h i s  a c t i o n .  For t h i s  

c o u r t  t o  r e w r i t e  t h e  r u l e s  o f  p r o c e d u r e  m e r e l y  b e c a u s e  t h e  

A p p e l l a n t s  a r e  u n a b l e  t o  meet t h e  r e q u i r e m e n t s  of  Rule  1 .220,  



Fla.R.Civ.P., would send an invitation to all homeowners' 

associations and other hybrid associations, opening the flood 

gates to requests for preferential treatment for all classes 

unable to comply with Rule 1.220, F1a.R.Civ.P. 

In addition, this court should affirm the holding of the 

Fourth District Court of Appeal that Lanca is not a member of the 

class it seeks to represent and, therefore, Lanca cannot be an 

appropriate class representative. Lanca is unable to meet the 

requirements of Rule 1.220, Fla.R.Civ.P., and should not be 

allowed to bypass the rule under S723.079(1), Fla. Stat. (1985), 

which was correctly found to be unconstitutional by the Fourth 

District Court of Appeal. 

This Court should affirm the decision of the Fourth District 

Court of Appeal, and, in addition, should deny Appellants' 

request for a new rule of procedure. 



ISSUE I 

THE D I S T R I C T  COURT OF APPEAL CORRECTLY 
DECLARED § 7 2 3 . 0 7 9 ( 1 ) ,  FLA. STAT. ( 1 9 8 5 ) ,  TO 
BE UNCONSTITUTIONAL I N  THAT I T  USURPS THE 
RULEMAKING AUTHORITY OF THE FLORIDA SUPREME 
COURT. 

I n  d e t e r m i n i n g  t h a t  L a n c a  was  n o t  a n  a p p r o p r i a t e  

r e p r e s e n t a t i v e  o f  t h e  c lass  it s o u g h t  t o  r e p r e s e n t ,  t h e  a p p e l l a t e  

c o u r t  h e l d  t h a t :  

S e c t i o n  7 2 3 . 0 7 9  ( I ) ,  F l o r i d a  S t a t u t e s  
( 1 9 8 5 )  c a n n o t  b e  u s e d  a s  a u t h o r i t y  t o  f i n d  
t h a t  L a n c a  is a p r o p e r  c l a s s  r e p r e s e n t a t i v e .  
T h e  l a n g u a g e  u s e d  i n  S 7 2 3 . 0 7 9  ( 1 )  w h i c h  
p u r p o r t s  t o  g i v e  L a n c a  t h e  a u t h o r i t y  t o  a c t  
a s  a c l a s s  r e p r e s e n t a t i v e  h a s  b e e n  s t r u c k  
down  a s  u n c o n s t i t u t i o n a l  i n  t h a t  it  u s u r p s  
t h e  F l o r i d a  S u p r e m e  C o u r t ' s  r u l e m a k i n g  
a u t h o r i t v .  A v i l a  S o u t h  C o n d o m i n i u m  .' - 

-~ - - 

A s s o c i a t i o n  v .  ~ a ~ ~ a  C o r p . ,  3-47 S o . 2 d  5 9 9  
( F l a .  1 9 7 6 ) .  T h e r e f o r e ,  o n  t h e  a u t h o r i t v  o f  
~ v i l a ,  w e  h o l d  ~ 7 2 3 . 0 7 9 - ( l ) ,  F l o r i d a  ~ t a t ; t e s  
( 1 9 8 5  ) , e x c e p t  f o r  t h e  f i r s t  t w o  s e n t e n c e s ,  
u n c o n s t i t u t i o n a l .  

T h e  a p p e l l a t e  c o u r t  c o r r e c t l y  f o u n d  § 7 2 3 . 0 7 9 ( 1 )  t o  b e  

u n c o n s t i t u t i o n a l  i n  t h a t  it  u s u r p s  t h e  r u l e m a k i n g  a u t h o r i t y  o f  

t h e  F l o r i d a  S u p r e m e  C o u r t .  T h e  a u t h o r i t y  o f  t h e  F l o r i d a  S u p r e m e  

C o u r t  t o  p r o m u l g a t e  r u l e s  o f  p r a c t i c e  a n d  p r o c e d u r e  f o r  t h e  

F l o r i d a  c o u r t s  i s  c o n s t i t u t i o n a l l y  e s t a b l i s h e d  i n  A r t i c l e  V, 

S e c t i o n  2 ,  o f  t h e  F l o r i d a  C o n s t i t u t i o n .  I t  i s  a l s o  w e l l  

e s t a b l i s h e d  case  l a w  t h a t  t h e  p o w e r s  c o n s t i t u t i o n a l l y  b e s t o w e d  

u p o n  t h e  j u d i c i a r y  may n o t  be e x e r c i s e d  b y  t h e  l e g i s l a t u r e ;  

m a t t e r s  o f  p r a c t i c e  a n d  p r o c e d u r e  i n  t h e  s t a t e  c o u r t s  a r e  t h e  

s o l e  p r o v i n c e  o f  t h e  S u p r e m e  C o u r t .  M i l i t a r y  P a r k  F i r e  C o n t r o l  

T a x  D i s t r i c t  No. 4  v .  D e M a r o i s ,  4 0 7  So .2d  1 0 2 0  ( F l a .  4 t h  DCA 

1 9 8 1 ) ;  G r a h a m  v .  M u r r e l l ,  4 6 2  S o . 2 d  3 4  ( F l a .  1st DCA 1 9 8 4 ) ;  



P e t i t i o n  o f  S t o l l ,  309 So.2d 190 ( F l a .  1st DCA 1 9 7 5 ) ;  J o h n s o n  v .  

S t a t e ,  308 So.2d 127 ( F l a .  1st DCA 1 9 7 5 ) ,  a f f i r m e d ,  346 So.2d 66 

( F l a .  1 9 7 7 ) .  

A p p e l l a n t s  a r g u e  i n  t h e i r  B r i e f  t h a t  t h e  e x c l u s i v e  a u t h o r i t y  

of t h e  F l o r i d a  Supreme C o u r t  t o  p r o m u l g a t e  r u l e s  o f  p r a c t i c e  and 

p r o c e d u r e  f o r  t h e  c o u r t s  o f  F l o r i d a  "is i n  c o n f l i c t  w i t h  t h e  

d e m o c r a t i c  p r i n c i p l e  u n d e r l y i n g  t h e  F l o r i d a  C o n s t i t u t i o n ' s  

a s s i g n m e n t  o f  t h e  p r i m a r y  r o l e  i n  t h e  d e t e r m i n a t i o n  o f  p u b l i c  

p o l i c y  t o  t h e  l e g i s l a t i v e  b r a n c h  o f  F l o r i d a  g o v e r n m e n t . "  

( A p p e l l a n t ' s  B r i e f ,  pp.  8 ,  9 ) .  A p p e l l a n t s  p roduce  no s u p p o r t  f o r  

t h i s  s t i r r i n g  h y p o t h e s i s  n o r  d o  t h e y  show t h a t  t h e  l e g i s l a t i v e  

and  j u d i c i a l  b r a n c h e s  a r e  engag ing  i n  ' 'undemocrat ic"  a c t i v i t i e s  

w h i c h  a r e  c o n t r a r y  t o  t h e  p r i n c i p l e  b e h i n d  t h e  F l o r i d a  

C o n s t i t u t i o n .  I n s t e a d ,  A p p e l l a n t s  c o n v e n i e n t l y  omi t  f rom t h e i r  

B r i e f  t h e  l a n g u a g e  o f  A r t i c l e  V, S e c t i o n  2 ( a ) ,  F l o r i d a  

C o n s t i t u t i o n ,  which p r o v i d e s :  

The supreme c o u r t  s h a l l  a d o p t  r u l e s  f o r  
t h e  p r a c t i c e  and  p r o c e d u r e  i n  a l l  c o u r t s  
i n c l u d i n g  t h e  t i m e  f o r  s e e k i n g  a p p e l l a t e  
r ev iew,  t h e  a d m i n i s t r a t i v e  s u p e r v i s o n  o f  a l l  
c o u r t s ,  t h e  t r a n s f e r  t o  t h e  c o u r t  h a v i n g  
j u r i s d i c t i o n  o f  a n y  p r o c e e d i n g  when t h e  
j u r i s d i c t i o n  o f  a n o t h e r  c o u r t  h a s  b e e n  
i m p r o v i d e n t l y  invoked ,  and a  r e q u i r e m e n t  t h a t  
no c a u s e  s h a l l  b e  d i s m i s s e d  b e c a u s e  a n  
improper  remedy h a s  been  s o u g h t .  These  r u l e s  
may be  r e p e a l e d  by q e n e r a l  l a w  e n a c t e d  by  
t w o - t h i r d s  v o t e  o f  t h e  m e m b e r s h i p  o f  e a c h  
h o u s e  o f  t h e  l e g i s l a t u r e .  ( e m p h a s i s  
s u p p l i e d )  

T h u s ,  t h e  S u p r e m e  C o u r t  s h a l l  p r o m u l g a t e  t h e  r u l e s  and 

p r o c e d u r e  f o r  t h e  c o u r t s  i n  t h i s  s t a t e ;  a n d ,  w h i l e  t h e  

L e g i s l a t u r e  is n o t  c o n s t i t u t i o n a l l y  empowered t o  p romulga te  r u l e s  



of  p r a c t i c e  and  p r o c e d u r e  f o r  t h e  c o u r t s ,  i t  i s  c o n s t i t u t i o n a l l y  

empowered t o  r e p e a l  t h o s e  r u l e s ,  a c c o r d i n g  t o  Ar t i c l e  V, S e c t i o n  

S e e  a l s o ,  I n  R e :  C l a r i f i c a t i o n  o f  F l o r i d a  R u l e s  o f  

P r a c t i c e  and  p r o c e d u r e ,  281 So.2d 204 ( F l a .  1 9 7 3 ) .  

I n  a d d i t i o n ,  A p p e l l a n t s 1  a r g u m e n t  t h a t  p o l i c y  i s s u e s  a r e  

i n h e r e n t  i n  t h e  p r o m u l g a t i o n  o f  r u l e s  o f  p r a c t i c e  and p r o c e d u r e ,  

and t h e r e f o r e  beyond t h e  scope  of t h i s  c o u r t ,  i f  a c c e p t e d ,  would 

d i v e s t  t h i s  c o u r t  o f  a u t h o r i t y  t o  p r o m u l g a t e  s u c h  r u l e s  and  

t h e r e b y  i n v e s t  i n  t h e  l e g i s l a t i v e  b r a n c h  p o w e r s  n o t  

c o n s t i t u t i o n a l l y  g r a n t e d  t o  it. I n  s u b s t a n c e ,  t h i s  is t h e  same 

argument  a d v a n c e d ,  and  r e j e c t e d ,  i n  M a r k e r t  v .  J o h n s o n ,  367 So.2d 

1003 ( F l a .  1 9 7 8 ) :  

A r e c u r r i n g  a rgument  advanced by p r o p o n e n t s  
of  t h e  s t a t u t e  is t h a t  t h e  issue o f  j o i n d e r  
o f  i n s u r e r s  is  s i m p l y  a  m a t t e r  o f  p u b l i c  
p o l i c y ,  t h e  d e c l a r a t i o n  o f  which  is p r i m a r i l y  
a  l e g i s l a t i v e  f u n c t i o n .  I t  is a s s e r t e d  t h a t  
o n l y  i n  t h e  a b s e n c e  o f  a  c o n s t i t u t i o n a l  o r  
s t a t u t o r y  d e c l a r a t i o n  may p u b l i c  p o l i c y  be  
d e t e r m i n e d  b y  t h e  c o u r t s .  The  f a l l a c y  i n  
t h a t  r e a s o n i n g ,  o f  c o u r s e ,  i s  t h a t ,  a s  a  
m a t t e r  o f  c o n s t i t u t i o n a l  i m p e r a t i v e ,  o n l y  t h e  
Supreme C o u r t  h a s  t h e  power t o  a d o p t  r u l e s  of  
p r a c t i c e  and p r o c e d u r e  f o r  F l o r i d a  c o u r t s .  
T h e  f a c t  t h a t  o u r  r u l e s  may r e f l e c t  t h e  
p r e v a i l i n g  p u b l i c  p o l i c y - w h e t h e r  by d e s i g n  o r  
c o i n c i d e n c e - o b v  i o u s l y  d o e s  n o t  e n a b l e  t h e  
l e g i s l a t u r e  t o  e n c r o a c h  on o u r  rule-making 
a u t h o r i t y .  The s e p a r a t i o n  o f  powers d o c t r i n e  
p r e c l u d e s  t h a t  r e s u l t .  A r t .  11, S3, F l a .  
Cons t . 
367 so .2d  a t  1005 ,  n.8.  ( e m p h a s i s  s u p p l i e d ) .  

The e s s e n c e  of  A p p e l l a n t s 1  a rgument  i n  a s k i n g  t h i s  c o u r t  t o  

r e v e r s e  t h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  

r e g a r d i n g  t h e  c o n s t i t u t i o n a l i t y  of  S 7 2 3 . 0 7 9 ( 1 ) ,  F l o r i d a  S t a t u t e s  

( 1 9 8 5 ) ,  is t h a t  t h e  d e c i s i o n  i n  A v i l a  s u p r a ,  is  n o t  d i s p o s i t i v e  



i n  t h e  case - s u b  j u d i c e .  I n  f a c t ,  t h a t  d e c i s i o n ,  r e l i e d  upon by 

t h e  D i s t r i c t  C o u r t ,  i s  i n d e e d  c l e a r l y  d i s p o s i t i v e  i n  t h i s  

i n s t a n c e .  

I n  A v i l a ,  s u p r a ,  t h i s  c o u r t  s t r u c k  down a s  u n c o n s t i t u t i o n a l ,  

a s t a t u t e  n e a r l y  i d e n t i c a l  t o  t h e  s t a t u t e  i n  q u e s t i o n  i n  t h i s  

a c t i o n .  The s t a t u t e  a t  i s s u e  i n  A v i l a  r e a d s  as  f o l l o w s :  

... For  t h e s e  p u r p o s e s ,  t h e  power s  o f  t h e  
a s s o c i a t i o n  s h a l l  i n c l u d e ,  b u t  n o t  b e  l i m i t e d  
t o ,  t h e  m a i n t e n a n c e ,  m a n a g e m e n t ,  a n d  
o p e r a t i o n  o f  t h e  condominium p r o p e r t y .  When 
t h e  b o a r d  o f  a d m i n i s t r a t i o n  is n o t  c o n t r o l l e d  
by t h e  d e v e l o p e r ,  t h e  a s s o c i a t i o n  s h a l l  have  
a u t h o r i t y  and  t h e  power t o  m a i n t a i n  a c l a s s  
a c t i o n  and  t o  s e t t l e  a c a u s e  o f  a c t i o n  o n  
b e h a l f  o f  u n i t  owne r s  o f  a condominium w i t h  
r e f e r e n c e  t o  m a t t e r s  o f  common i n t e r e s t ,  
i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  t h e  common 
e l e m e n t s ,  t h e  r o o f  a n d  s t r u c t u r a l  components  
o f  a b u i l d i n g  o r  p lumbing  e l e m e n t s  s e r v i n g  a n  
i m p r o v e m e n t  o r  a b u i l d i n g ,  as  d i s t i n g u i s h e d  
form m e c h a n i c a l  e l e m e n t s  s e r v i n g  o n l y  a u n i t .  
I n  a n y  case i n  which t h e  a s s o c i a t i o n  h a s  t h e  
a u t h o r i t y  and  t h e  power t o  m a i n t a i n  a c l a s s  
a c t i o n ,  t h e  a s s o c i a t i o n  may b e  j o i n e d  i n  a n  
a c t i o n  as  r e p r e s e n t a t i v e s  o f  t h a t  same c l a s s  
w i t h  r e f e r e n c e  t o  l i t i g a t i o n  a n d  d i s p u t e s  
i n v o l v i n g  t h e  m a t t e r s  f o r  w h i c h  t h e  
a s s o c i a t i o n  c o u l d  b r i n g  a c l a s s  a c t i o n . .  . 
Noth ing  h e r e i n  s h a l l  l i m i t  a n y  s t a t u t o r y  o r  
common l a w  r i g h t  o f  any  i n d i v i d u a l  u n i t  owner 
o r  c l a s s  o f  u n i t  owne r s  t o  b r i n g  any  a c t i o n  
w h i c h  may o t h e r w i s e  b e  a v a i l a b l e  i n  a n y  
c o u r t .  
§ 7 1 1 . 1 2 ( 2 ) ,  F l a .  S t a t .  ( 1 9 7 5 )  

I n  r e l e v a n t  p a r t  t h e  s t a t u t e  a t  i s s u e  i n  t h i s  case r e a d s :  

... For  t h e s e  p u r p o s e s ,  t h e  powers  o f  t h e  
a s s o c i a t i o n  i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  t o ,  
t h e  m a i n t e n a n c e ,  management,  a n d  o p e r a t i o n  o f  
t h e  p a r k  p r o p e r t y .  T h e  a s s o c i a t i o n  may 
i n s t i t u t e ,  m a i n t a i n ,  s e t t l e ,  o r  a p p e a l  
a c t i o n s  o r  h e a r i n g s  i n  i t s  name on b e h a l f  o f  
a l l  home owners  c o n c e r n i n g  m a t t e r s  o f  common 
i n t e r e s t ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o :  t h e  
common p r o p e r t y ;  s t r u c t u r a l  components  o f  a 



building or other improvements; mechanical, 
electrical, and plumbing elements serving the 
park property; and protests of ad valorem 
taxes on commonly used facilities. If the 
association has the authority to maintain a 
class action, the association may be joined 
in an action as representative of that class 
with reference to litigation and disputes 
involving the matters for which the 
association could bring a class action. 
Nothing herein limits any statutory or 
common-law r ight of any individual home owner 
or class of homeowners to bring any action 
which may otherwise be available. 
§723.079(1), Fla. Stat. (1985) 

Aside from minor grammatical exceptions, the above statutes are 

indistinguishable in their impermissible incursion into the 

rulemaking authority of this court. 

Appellants ' attempt to distinguish the specific language 

stricken in Avila, supra, and the specific language comprising 

§723.079(1), Fla. Stat. (1985), is incorrect and of no 

consequence to the issue in this case. This court did not 

declare former §711.12(2), Fla. State. (1975) to be 

unconstitutional because of any specific word, nor did the Fourth 

District Court of Appeal strike down §723.079(1), Fla. Stat. 

(1985), because of one specific word. Both statutes were read as - 

a whole, as required by this court in State v. Rodriguez, 358 - 

So.2d 157 (Fla. 1978); Shuman v. State, 358 so.2d 1333  l la. 

1978); Florida Jai Alai, Inc. v. Howell Water & Reclamation 

District, 274 So.2d 522 (Fla. 1973). Both statutes were found to 

be an impermissible encroachment into the rulemaking authority of 

the Florida Supreme Court and were therefore declared 

unconstitutional. 



C o n t r a r y  t o  t h e  a r g u m e n t  o f  A p p e l l a n t s ,  t h e  t e s t  o f  

c o n s t i t u t i o n a l i t y  o f  S 7 2 3 . 0 7 9 ( 1 ) ,  F l a .  S t a t .  ( 1 9 8 5 ) ,  i s  n o t  

w h e t h e r  f o r m e r  S 7 1 1 . 1 2 ( 2 ) ,  F l a .  S t a t .  ( 1 9 7 5 ) ,  was a  g r a n t  of 

a b s o l u t e  s t a n d i n g  t o  a  condominium a s s o c i a t i o n ,  a s  i n  A v i l a ,  

s u p r a ,  and/or t h a t  S723.079(1) ,  F l a .  S t a t .  ( 1 9 8 5 ) ,  is  n o t .    he 

t e s t  of c o n s t i t u t i o n a l i t y  is  whether  t h e  s t a t u t e  is  s u b s t a n t i v e  

o r  p r o c e d u r a l .  

D e c i s i o n s  f rom t h e  c o u r t s  o f  t h i s  s t a t e  h a v e  p r o v i d e d  

gu idance  a s  t o  t h e  s u b s t a n t i v e  o r  p r o c e d u r a l  n a t u r e  of s t a t u t e s .  

T h i s  c o u r t  h a s  s t a t e d :  

P r a c t i c e  and p r o c e d u r e  encompass  t h e  
c o u r s e ,  form, manner,  means ,  m e t h o d ,  mode, 
o r d e r ,  p r o c e s s  o r  s t e p s  by which  a  p a r t y  
e n f o r c e s  s u b s t a n t i v e  r i g h t s  o r  o b t a i n s  
r e d r e s s  f o r  t h e i r  i n v a s i o n .  " P r a c t i c e  and 
p rocedure"  may be d e s c r i b e d  a s  t h e  machinery 
o f  t h e  j u d i c i a l  p r o c e s s  a s  opposed  t o  t h e  
p r o d u c t  t h e r e o f .  

Examinat ion of many a u t h o r i t i e s  l e a d s  m e  
t o  c o n c l u d e  t h a t  s u b s t a n t i v e  l aw i n c l u d e s  
t h o s e  r u l e s  and p r i n c i p l e s  which  f i x  and 
d e c l a r e  t h e  pr imary  r i g h t s  of i n d i v i d u a l s  a s  
r e s p e c t s  t h e i r  p e r s o n s  and t h e i r  p r o p e r t y .  
A s  t o  t h e  te rm " p r o c e d u r e , "  I c o n c e i v e  i t  t o  
i n c l u d e  t h e  a d m i n i s t r a t i o n  of  t h e  remedies  
a v a i l a b l e  i n  c a s e s  o f  i n v a s i o n  o f  p r i m a r y  
r i g h t s  o f  i n d i v i d u a l s .  The term " r u l e s  of 
p r a c t i c e  and p r o c e d u r e "  i n c l u d e s  a l l  r u l e s  
governing t h e  p a r t i e s ,  t h e i r  c o u n s e l  and t h e  
Cour t  t h r o u g h o u t  t h e  p r o g r e s s  o f  t h e  c a s e  
f rom t h e  t ime  of i t s  i n i t i a t i o n  u n t i l  f i n a l  
j u d g m e n t  a n d  e x e c u t i o n .  S e e  Ke l lman  v .  
S t o l t z ,  1 F.R.D.  726 ( N . D .  Iowa, 1 9 4 1 ) .  

I n  r e  F l o r i d a  R u l e s  o f  Cr imina l  P rocedure ,  
272 So.2d 65, 66 ( F l a .  1972)  

The s t a n d a r d s  s e t  f o r t h  i n  t h i s  c a s e  have been fo l lowed by 

t h i s  c o u r t  and by t h e  d i s t r i c t  c o u r t s  o f  a p p e a l  i n  d e c i d i n g  



i s s u e s  p r o p e r l y  b e f o r e  t h e  c o u r t s  on  m a t t e r s  o f  s u b s t a n t i v e  and 

p r o c e d u r a l  law.  I n  Benyard v .  Wainwr igh t ,  322 So.2d 473 ( F l a .  

1 9 7 5 ) ,  t h i s  c o u r t  r e c o g n i z e d  a  d i r e c t  c o n f l i c t  between a  r u l e  o f  

c r i m i n a l  p r o c e d u r e  and  a  s t a t u t e  which d i r e c t e d  whe the r  s e n t e n c e s  

imposed by a  c o u r t  were  c o n c u r r e n t  o r  c o n s e c u t i v e .  Because t h e  

s u b j e c t  a d d r e s s e d  i n  B e n y a r d  ( t h e  p r e s c r i b e d  pun i shmen t  f o r  a  

c r i m i n a l  o f f e n s e )  was o f  a  s u b s t a n t i v e  n a t u r e ,  t h i s  c o u r t  h e l d  

t h a t  t h e  s t a t u t e  m u s t  p r e v a i l  o v e r  t h e  r u l e  a s  " t h e  

r e s p o n s i b i l i t y  t o  make s u b s t a n t i v e  law i s  i n  t h e  l e g i s l a t u r e . "  

L a t e r ,  i n  S t a t e  v .  I n  t h e  I n t e r e s t  o f  J .  A . ,  J r . ,  e t  a l . ,  

367 So.2d 702 ( F l a .  2d DCA 1 9 7 9 ) ,  t h e  a p p e l l a t e  c o u r t  d e t e r m i n e d  

t h a t  t h e  c o n f l i c t  b e t w e e n  a r u l e  of  p r o c e d u r e  and a  s t a t u t o r y  

p r o v i s i o n  m u s t  b e  d e c i d e d  i n  f a v o r  o f  t h e  r u l e  i n  t h a t  t h e  

s u b j e c t  m a t t e r  a d d r e s s e d  was p r o c e d u r a l ,  i . e . ,  t h e  c o m p u t a t i o n  o f  

a  t i m e  p e r i o d  i n  which  t o  f i l e  a  d e l i n q u e n c y  p e t i t i o n  w i t h  t h e  

c o u r t .  The c o u r t  h e l d :  

S u b s t a n t i v e  l a w  p r e s c r i b e s  d u t i e s  and  
r i g h t s  under  o u r  s y s t e m  o f  g o v e r n m e n t ,  a n d  
t h e  l e g i s l a t u r e  is  r e s p o n s i b l e  f o r  e n a c t i n g  
s u c h  law.  P r o c e d u r a l  law c o n c e r n s  t h e  means 
and  methods  t o  a p p l y  and  e n f o r c e  t h o s e  d u t i e s  
and r i g h t s ,  and t h e  supreme c o u r t  d e t e r m i n e s  
p r o c e d u r a l  l a w  t h r o u g h  t h e  p r o m u l g a t i o n  o f  
r u l e s .  367 So.2d a t  703.  

C l e a r l y  t h e n ,  t h e  d e c i s i o n  o f  t h i s  C o u r t  i n  A v i l a ,  -- s u p r a ,  

was p r e d i c a t e d  upon t h e  f i n d i n g  t h a t  t h e  s t a t u t e  a t  i s s u e ,  t a k e n  

a s  a  w h o l e ,  c o n s t i t u t e d  p r o c e d u r a l  l a w  and a s  s u c h  was a n  

i m p e r m i s s i b l e  i n c u r s i o n  by t h e  l e g i s l a t u r e  i n t o  t h e  e x c l u s i v e  

a u t h o r i t y  of  t h i s  c o u r t  t o  a d o p t  r u l e s  f o r  p r a c t i c e  and  p r o c e d u r e  



i n  t h e  c o u r t s  o f  t h i s  s t a t e .  

S e c t i o n  7 2 3 . 0 7 9 ( 1 ) ,  F l a .  S t a t .  ( 1 9 8 5 ) ,  which was s t r u c k  down 

a s  u n c o n s t i t u t i o n a l  by  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l ,  

c o n s t i t u t e s  t h e  e x a c t  same t y p e  o f  i n c u r s i o n  i n t o  t h e  j u d i c i a l  

p r e r o g a t i v e  which  i s  c o n s t i t u t i o n a l l y  i m p e r m i s s i b l e  unde r  Ar t i c l e  

11, S e c t i o n  3 ,  F l o r i d a  C o n s t i t u t i o n .  

I t  i s  o b v i o u s  t h a t  § 7 2 3 . 0 7 9 ( 1 ) ,  F l a .  S t a t .  ( 1 9 8 5 ) ,  d e a l s  

w i t h  m a t t e r s  o f  p r o c e d u r e  r a t h e r  t h a n  s u b s t a n t i v e  r i g h t s .  A s  was 

d o n e  by  t h i s  c o u r t  i n  A v i l a ,  s u p r a ,  it is  a p p a r e n t  t h a t  t h e  

F o u r t h  D i s t r i c t  C o u r t  o f  Appea l  i n  t h i s  a c t i o n  u t i l i z e d  t h e  t e s t  

s e t  f o r t h  by J u s t i c e  Adkins  i n  I n  R e  F l o r i d a  R u l e s  o f  C r i m i n a l  

P r o c e d u r e ,  s u p r a ,  which  s t a t e s  t h a t  a  s t a t u t o r y  p r o v i s i o n  which 

s e e k s  t o  d e f i n e  t h e  p r o p e r  p a r t i e s  i n  s u i t s  l i t i g a t i n g  

s u b s t a n t i v e  r i g h t s  i s  c l e a r l y  a  p r o c e d u r a l  l a w  a s  t h e  s u b j e c t  

m a t t e r  a d d r e s s e s  " t h e  m a c h i n e r y  o f  t h e  j u d i c i a l  p r o c e s s  a s  

opposed  t o  t h e  p r o d u c t  t h e r e o f . "  272 So.2d a t  66.  

T h i s  c o u r t  s h o u l d  t h e r e f o r e  f i n d  t h a t  t h e  s t a t u t e  a t  i s s u e  

h e r e ,  § 7 2 3 . 0 7 9 ( 1 ) ,  F l a .  S t a t .  ( 1 9 8 5 ) ,  i m p e r m i s s i b l y  s e e k s  t o  

d e f i n e  t h e  p r o p e r  p a r t i e s  i n  s u i t s  l i t i g a t i n g  s u b s t a n t i v e  r i g h t s  

and  a s  s u c h  t h e  s t a t u t e  is  a n  i m p e r m i s s i b l e  enc roachmen t  i n t o  t h e  

e x c l u s i v e  a u t h o r i t y  o f  t h i s  c o u r t  t o  a d o p t  t h e  r u l e s  o f  p r o c e d u r e  

f o r  t h e  c o u r t s  i n  t h i s  s t a t e .  

The d e c i s i o n s  of  t h e  F l o r i d a  Supreme C o u r t  and  t h e  d i s t r i c t  

c o u r t s  o f  a p p e a l  h a v e  remained  s t e a d f a s t  i n  t h e i r  d i s t i n c t i o n s  

be tween  t h e  c o n s t i t u t i o n a l  a u t h o r i t y  o f  t h e  F l o r i d a  Supreme C o u r t  

t o  a d o p t  p r o c e d u r a l  r u l e s  f o r  t h e  j u d i c i a r y  a n d  t h e  



constitutional authority of the Florida Legislature to adopt 

substantive law. Avila South Condominium Association v. Kappa 

Corp., 347 So.2d 599 (Fla. 1976); Military Park Fire Control Tax 

District No. 4 v. De Marois, 407 So.2d 1020 (Fla. 4th DCA 1981); 

Graham v. Murrell, 462 So.2d 34 (Fla. 1st DCA 1984); Markert v. 

Johnson, 367 So.2d 1003 (Fla. 1978); Benyard v. Wainwright, 322 

So.2d 473 (Fla. 1975); State v. In the Interest of J. A., Jr., et 

al., 367 So.2d 702 (Fla. 2nd DCA 1979). - 
In summary, there is no true distinction between 

§723.079(1), Fla. Stat. (1985), and former 5711.12(2), Fla. Stat. 

(1975), which was struck down in Avila, supra. Both 

unconstitutionally usurp the rulemaking authority of the Florida 

Supreme Court. Therefore, the decision of the District Court 

that 5723.079(1), Florida Statutes (1985), is unconstitutional 

must be affirmed. 

In addition, Appellants' argument that the statute is 

remedial in nature and therefore constitutional is not 

persuasive. The cases cited by Appellants for this proposition, 

Adams v. Wright, 403 So.2d 391 (Fla. 1981) and Florida Wildlife 

Federation v. State Department of Environmental Regulation, 390 

So.2d 64 (Fla. 1980), clearly illustrate that even a statute 

characterized as remedial in nature must still pass 

constitutional muster in not invading the ~lorida Supreme Court's 

exclusive rulemaking authority. That is, the initial question is 

whether the statute is substantive law or simply a procedural 

mechanism. One is constitutional, the other, if enacted by the 
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ISSUE I1 

THE COURT SHOULD NOT ADOPT THE SUBSTANCE OF 
S723.079  ( I ) ,  FLORIDA STATUTES ( 1 9 8 5 ) ,  AS A 
RULE OF PROCEDURE. 

A p p e l l a n t s  s u g g e s t  t h a t  i f  t h i s  c o u r t  d e t e r m i n e s  t h a t  t h e  

D i s t r i c t  C o u r t  was c o r r e c t  i n  d e c l a r i n g  § 7 2 3 . 0 7 9 ( 1 ) ,  F l a .  S t a t .  

( 1 9 8 5  ) , u n c o n s t i t u t i o n a l  i t  s h o u l d ,  i n  t h e  a l t e r n a t i v e ,  amend 

R u l e s  1.220 o r  1 .221 ,  Fla .R.Civ.P. ,  t o  p r o v i d e  m o b i l e  homeowners 

w i t h  a p r o c e d u r a l  m e c h a n i s m  i d e n t i c a l  t o  t h a t  o f  condominium 

owners .  ( A p p e l l a n t s '  B r i e f ,  p. 1 7 ) .  T h i s  p o s i t i o n  o v e r l o o k s  t h e  

r a t i o n a l e  u t i l i z e d  by t h i s  c o u r t  i n  e n a c t i n g  Rule  1 . 2 2 0 ( b ) ,  t h e  

p r e d e c e s s o r  o f  Ru le  1 .221 ,  F1a.R.Civ.P.: 

R e s p o n d e n t ' s  p o s i t i o n  e s s e n t i a l l y  i s  
t h a t  t h e  e l e m e n t s  t r a d i t i o n a l l y  r e q u i r e d  t o  
e s t a b l i s h  t h e  e f f i c a c y  o f  a c l a s s  a r e  
i n h e r e n t  i n  a c o n d o m i n i u m  a s s o c i a t i o n  
r e l a t i o n s h i p  mak ing  p l e a d i n g  and  p r o o f  o f  
s u c h  e l e m e n t s  u n n e c e s s a r y  and  b u r d e n s o m e .  
T h i s  p o s i t i o n  is r e i n f o r c e d  by t h e  a rgument  
t h a t  i n d i v i d u a l  a s s o c i a t i o n  m e m b e r s  a r e  
p r o t e c t e d  from c a p r i c i o u s  o r  a r b i t r a r y  c l a s s  
a c t i o n s  by t h e  g o v e r n i n g  a u t h o r i t y  t h r o u g h  
p r o v i s i o n s  o f  C h a p t e r  718,  F l o r i d a  S t a t u t e s  
( S u p p .  1 9 7 6 ) ,  a s  w e l l  a s  d e c i s i o n s  w h i c h  
i m p o s e  a f i d u c i a r y  d u t y  upon t h e  g o v e r n i n g  
body o f  s u c h  a s s o c i a t i o n s  t o  a f f o r d  d u e  
p r o c e s s  and  e q u a l  p r o t e c t i o n  t o  i t s  members. 
S e e  McCune v .  W i l s o n ,  237 So .2d  169  ( F l a .  
1 9 7 0 ) ,  a n d  F r a n k l i n  v .  W h i t e  E g r e t  
Condominium, I n c .  Case  N o .  76-1535, o p i n i o n  
m e d  Aug. 9 ,  1977 ( F l a .  4 t h  DCA 1 9 7 7 ) .  

W e  c o n c u r  w i t h  t h e  Respondent .  

T h e  F l o r i d a  B a r .  I n  r e  R u l e  1 . 2 2 0 1 b l .  . . .  
F l o r i d a  R u l e s  o f  c i v i l p  p r o c e d u r e  ( p e t i t i o n  t o  
Modi fy ) ,  353 So.2d 95 ,  97 ( F l a .  1 9 7 7 ) .  

A l though  A p p e l l a n t s  would have  t h i s  C o u r t  b e l i e v e  t h e r e  a r e  

no d i f f e r e n c e s  between a condominium a s s o c i a t i o n  and  a m o b i l e  



home o w n e r s '  a s s o c i a t i o n ,  i n  r e a l i t y ,  t h e  two a s s o c i a t i o n s  a r e  

q u i t e  d i s t i n c t i v e .  A m o b i l e  home o w n e r s '  a s s o c i a t i o n  is n o t  

s t a t u t o r i l y  m a n d a t e d ,  a s  d i s t i n g u i s h e d  f r o m  a c o n d o m i n i u m  

a s s o c i a t i o n .  A m o b i l e  home o w n e r s '  a s s o c i a t i o n  is a v o l u n t a r y  

a s s o c i a t i o n  which  m u s t  b e  c r e a t e d  by a n  a f f i r m a t i v e  v o t e  o f  two- 

t h i r d s  o f  t h e  r e s i d e n t s  o f  t h e  m o b i l e  home p a r k ,  a c c o r d i n g  t o  

S 7 2 3 . 0 7 5 ( 1 ) ,  F l a .  S t a t .  ( 1 9 8 5 ) .  F u r t h e r m o r e ,  a n  a s s o c i a t i o n  mus t  

be  fo rmed  i n  c o m p l i a n c e  w i t h  S S 7 2 3 . 0 7 5 ,  7 2 3 . 0 7 7 ,  7 2 3 . 0 7 8  a n d  

7 2 3 . 0 7 9 ,  F l o r i d a  S t a t u t e s ,  i n  o r d e r  t o  e x e r c i s e  i t s  l i m i t e d  

r i g h t s  u n d e r  t h e  s t a t u t e ,  S723.075,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  

Moreover ,  t h e  m o b i l e  home o w n e r s '  a s s o c i a t i o n  h a s  o n l y  two 

s t a t u t o r i l y  e s t a b l i s h e d  r i g h t s  p u r s u a n t  t o  C h a p t e r  723 :  (1) i t  

h a s  t h e  r i g h t  t o  r e p r e s e n t  t h e  r e s i d e n t s  o f  t h e  m o b i l e  home p a r k  

i n  t h e  m e d i a t i o n  o r  a r b i t r a t i o n  o f  d i s p u t e s  i n  t h e  p a r k  p u r s u a n t  

t o  S 7 2 3 . 0 3 7  and  7 2 3 . 0 3 8 ,  F l a .  S t a t .  ( 1 9 8 5 ) ;  a n d  ( 2 )  it h a s  a 

l i m i t e d  r i g h t  o f  f i r s t  r e f u s a l  t o  p u r c h a s e  t h e  m o b i l e  home p a r k  

i f  t h e  p a r k  owner o f f e r s  t o  s e l l  t h e  p a r k  t o  t h e  g e n e r a l  p u b l i c ,  

p u r u s a n t  t o  § 7 2 3 . 0 7 1 ( 2 ) ,  F l a .  S t a t .  ( 1 9 8 5 ) .  I n  t h i s  c o n t e x t ,  i t  

mus t  b e  n o t e d  t h a t  t h e  " r i g h t n  o f  r e p r e s e n t a t i o n  t o  a r b i t r a t e  o r  

m e d i a t e  h a s  b e e n  l i m i t e d  b y  t h e  l e g i s l a t u r e  i n  t h e  1 9 8 6  

amendments t o  S723.037.  P u r s u a n t  t o  t h e s e  amendments a m a j o r i t y  

o f  " a f f e c t e d "  r e s i d e n t s  m u s t  n o w  a g r e e  i n  w r i t i n g  t o  

r e p r e s e n t a t i o n  b y  t h e  a s s o c i a t i o n  b e f o r e  t h e  a s s o c i a t i o n  h a s  

s t a n d i n g  i n  a r b i t r a t i o n  o r  m e d i a t i o n ,  S  7 2 3 . 0 3 7  ( 2 ) ,  F l a .  S t a t .  

(Supp .  1 9 8 6 ) .  A m o b i l e  home o w n e r s '  a s s o c i a t i o n  s i m p l y  d o e s  n o t  

s h a r e  " t h e  p e c u l i a r  f e a t u r e s  o f  c o n d o m i n i u m  d e v e l o p m e n t ,  



ownersh ip ,  and  o p e r a t i o n "  which i n d i c a t e d  t h e  wisdom of p r o v i d i n g  

a  p r o c e d u r a l  v e h i c l e  f o r  s e t t l e m e n t  o f  d i s p u t e s  a f f e c t i n g  

condominium owners .  A v i l a ,  s u p r a  a t  608. 

W e r e  t h i s  c o u r t  t o  amend t h e  w e l l - e s t a b l i s h e d  r u l e s  

r e g a r d i n g  t h e  i n s t i t u t i o n  and  m a i n t e n a n c e  o f  c l a s s  a c t i o n s  

p u r s u a n t  t o  R u l e  1 . 2 2 0 ,  F la .R.Civ .P . ,  f o r  mob i l e  home owners1  

a s s o c i a t i o n s ,  it would be b e s i e g e d  by r e q u e s t s  from e v e r y  o t h e r  

a s s o c i a t i o n  o f  home o w n e r s ,  t e n a n t s ,  c o o p e r a t i v e  owners ,  r e a l  

e s t a t e  time s h a r e  p l a n  owners ,  n u r s i n g  home r e s i d e n t s ,  merchant  

a s s o c i a t i o n s ,  e tc . ,  t o  be  r e l i e v e d  o f  t h e  r e q u i r e m e n t s  o f  Rule  

1 . 2 2 0 ,  F 1 a . R . C i v . P .  A p p e l l a n t s  h a v e  f a i l e d  t o  show a n y  

c o m p e l l i n g  r e a s o n  f o r  t h i s  c o u r t  t o  amend  R u l e  1 . 2 2 0 ,  

F l a . R . C i v . P . ,  a n d  t h e r e b y  o p e n  t h e  f l o o d g a t e s  f o r  a l l  o t h e r  

e x i s t i n g  homeowners1 a s s o c i a t i o n s  t o  r e q u e s t  s p e c i a l  t r e a t m e n t  by 

t h e  j u d i c i a r y .  

A l t h o u g h  t h e  F e d e r a t i o n  o f  Mobile  Home Owners o f  F l o r i d a ,  

I n c .  (FMO), Amicus f o r  A p p e l l a n t s ,  a r g u e s  i n  i t s  B r i e f  of  Amicus 

C u r i a e  t h a t  t h e  l e g i s l a t i v e  i n t e n t  i s  c l e a r l y  and  p r e c i s e l y  

s t a t e d  a s  a f f o r d i n g  t h e  mob i l e  home owners1  a s s o c i a t i o n  a  s p e c i a l  

s t a t u s  i n  j u d i c i a l  p r o c e e d i n g s ,  Amicus  FMO h a s  c l e a r l y  and 

p r e c i s e l y  m i s i n t e r p r e t e d  § 7 2 3 . 0 7 5 ( 1 ) ,  F l a .  S t a t .  ( 1 9 8 5 ) ,  f r o m  

which it q u o t e s :  

[ U J p o n  i n c o r p o r a t i o n  a n d  s e r v i c e  o f  t h e  
n o t i c e  d e s c r i b e d  i n  S723.076, t h e  a s s o c i a t i o n  
s h a l l  become t h e  r e p r e s e n t a t i v e  o f  t h e  m o b i l e  
homeowners  i n  a l l  m a t t e r s  r e l a t i n g  t o  t h i s  
c h a p t e r . "  ( B r i e f  o f  A m i c u s  C u r i a e ,  
F e d e r a t i o n  of  Mobile  Home Owners, page  1 3 ) .  

C o n t r a r y  t o  Amicus F M O 1 s  a rgumen t ,  t h e  above  u n d e r s c o r e d  l a n g u a g e  

- 18 - 



does  n o t  p rove  any l e g i s l a t i v e  mandate t h a t  a  mobi le  home owners '  

a s s o c i a t i o n  r e p r e s e n t  m o b i l e  homeowners  i n  e a c h  a n d  e v e r y  

a d m i n i s t r a t i v e  a n d / o r  j u d i c i a l  p r o c e e d i n g  t h a t  cou ld  p o s s i b l y  

a r i s e  under Chapter  723. A s  t h i s  c o u r t  i s  a w a r e  and a s  t h i s  

Amicus p r e v i o u s l y  d i s c u s s e d  under I s s u e  I h e r e i n ,  t h e  L e g i s l a t u r e  

is  n o t  c o n s t i t u t i o n a l l y  empowered w i t h  t h e  a u t h o r i t y  t o  d e f i n e  

p r o p e r  p a r t i e s  i n  s u i t s  l i t i g a t i n g  s u b s t a n t i v e  r i g h t s  a s  such 

a c t i o n  c o n s t i t u t e s  "an i m p e r m i s s i b l e  i n c u r s i o n  by t h e  l e g i s l a t u r e  

i n t o  t h e  e x c l u s i v e  p r e r o g a t i v e  of t h i s  Cour t  t o  adop t  r u l e s  f o r  

' p r a c t i c e  and p r o c e d u r e  i n  a l l  c o u r t s . '  A r t i c l e  V ,  S e c t i o n  2 ( a ) ,  

F l o r i d a  C o n s t i t u t i o n . "  A v i l a ,  347 So.2d a t  608. 

Amicus con tends  t h a t  t o  i n t e r p r e t  t h e  s t a t u t o r y  p r o v i s i o n  a s  

r e q u e s t e d  by Amicus FMO would r e q u i r e  t h i s  c o u r t  t o  d i s m i s s  any 

s u i t  r e l a t i n g  t o  C h a p t e r  723 i f  i t  is  i n i t i a t e d  by a  p r i v a t e  

homeowner r a t h e r  t h a n  t h e  a s s o c i a t i o n ,  which was c l e a r l y  n o t  t h e  

i n t e n t  o f  t h e  F l o r i d a  L e g i s l a t u r e .  Thus, t h e  L e g i s l a t u r e ,  a t  

b e s t ,  cou ld  o n l y  have i n t e n d e d  S723 .075(1) ,  F l a .  S t a t .  ( 1 9 8 5 ) ,  

t o  a p p l y  t o  t h e  a d m i n i s t r a t i v e  p r o c e e d i n g s  d i s c u s s e d  i n  Chapter  

723,  ( s e e  e .g.  SS723.037, 723.038, F l a .  S t a t . )  and Amicus FMO's  

a t t e m p t  t o  broaden t h e  s t a t u t o r y  p r o v i s i o n  t o  i n c l u d e  p r o c e e d i n g s  

o u t s i d e  t h e  a u t h o r i t y  of t h e  l e g i s l a t i v e  branch must f a i l .  

A l t h o u g h  a  m o b i l e  home owners '  a s s o c i a t i o n  i s  s t a t u t o r i l y  

a u t h o r i z e d  t o  r e p r e s e n t  i t s  members i n  d i s p u t e  s e t t l e m e n t  

p r o c e e d i n g s  r e g u l a t e d  by m e d i a t o r s  and a r b i t r a t o r s  employed by 

t h e  D i v i s i o n  of F l o r i d a  Land S a l e s ,  Condominiums,  and M o b i l e  

Homes of t h e  Department of B u s i n e s s  R e g u l a t i o n ,  t h e  homeowners' 



a s s o c i a t i o n  i s  n o t  a u t h o r i z e d  t o  r e p r e s e n t  i t s  m e m b e r s  i n  

j u d i c i a l  p r o c e e d i n g s  u n l e s s  t h e  a s s o c i a t i o n  m e e t s  t h e  

r e q u i r e m e n t s  o f  R u l e  1 . 2 2 0 ,  F 1 a . R . C i v . P .  B e c a u s e  L a n c a  was 

u n a b l e  t o  meet t h e  r e q u i r e m e n t s  o f  R u l e  1 . 2 2 0 ,  F1a .R.Civ .P .  , it 
now r e q u e s t s  t h a t  t h i s  C o u r t  e i t h e r  amend i t s  r u l e s  o f  p r o c e d u r e  

o r  c rea te  a new r u l e  u n d e r  w h i c h  L a n c a  c a n  q u a l i f y  as  a c lass  

r e p r e s e n t a t i v e .  

A p p e l l a n t s  h a v e  n o t  a s s e r t e d  t h a t  t h e  t e n a n t s  o f  L a n t a n a  

P a r k  h a v e  n o  o t h e r  l e g a l  r e c o u r s e  t h a n  t h r o u g h  r e p r e s e n t a t i o n  b y  

L a n c a .  A p p e l l a n t s  h a v e  n o t  shown t h a t  t h e y  w i l l  s u f f e r  a n y  undue  

h a r d s h i p  i f  t h e y  a r e  f o r c e d  t o  comply  w i t h  t h e  r e q u i r e m e n t s  o f  

R u l e  1 . 2 2 0 ,  F l a . R . C i v ,  .P., a n d ,  A p p e l l a n t s  h a v e  s h o w n  n o  

c o m p e l l i n g  r e a s o n  f o r  t h i s  c o u r t  t o  amend i t s  r u l e s  o f  p r o c e d u r e  

a n d  t h e r e b y  o p e n  t h e  f l o o d g a t e s  f o r  s imi la r  r e q u e s t s  by  o t h e r  

a s s o c i a t i o n s .  T h e r e f o r e ,  t h i s  c o u r t  s h o u l d  r e j e c t  A p p e l l a n t s '  

a r g u m e n t  t h a t  b e c a u s e  condomin ium a s s o c i a t i o n s  are  e x e m p t  f r o m  

t h e  r e q u i r e m e n t s  o f  R u l e  1 . 2 2 0 ,  F l a . R . C i v . P . ,  s o  t o o  s h o u l d  be 

m o b i l e  home o w n e r s '  a s s o c i a t i o n s  a n d  a n y  o t h e r  a s s o c i a t i o n  t h a t  

c a n n o t  comply  w i t h  t h e  r u l e .  



ISSUE I11 

THE FLORIDA SUPREME COURT SHOULD AFFIRM THE 
DECISION OF THE FOURTH DISTRICT COURT OF 
APPEAL THAT LANCA WAS NOT AN APPROPRIATE 
CLASS REPRESENTATIVE FOR THE MOBILE HOME 
RESIDENTS OF LANTANA PARK AS LANCA WAS NOT A 
MEMBER OF THE CLASS AND D I D  NOT MEET THE 
REQUIREMENTS OF RULE 1 . 2 2 0 ( 1 ) ,  FLA.R.CIV.P. 

I n  t h e  case  s u b  j u d i c e ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appea l  

c o r r e c t l y  f o u n d  t h a t  L a n c a  was n o t  a n  a p p r o p r i a t e  c l a s s  

r e p r e s e n t a t i v e  f o r  t h e  m o b i l e  home r e s i d e n t s .  I n  i t s  o r d e r  o f  

December  1 6 ,  1 9 8 7 ,  t h e  a p p e l l a t e  c o u r t  h e l d :  "Lanca  is  n o t  a 

m e m b e r  o f  t h e  c l a s s ,  a n d  t h e r e f o r e ,  d o e s  n o t  m e e t  t h e  

r e q u i r e m e n t s  o f  F l o r i d a  R u l e  o f  C i v i l  P r o c e d u r e  1 .220  ( a )  . " 
By c i t i n g  Koh l  v .  Bay Co lony  C l u b  Condominiums,  I n c . ,  398 

So.2d 8 6 5  ( F l a .  4 t h  DCA 1 9 8 1 )  i n  i t s  B r i e f  ( A p p e l l a n t s '  B r i e f ,  p .  

1 8 ) ,  A p p e l l a n t s  would h a v e  t h i s  c o u r t  b e l i e v e  t h a t  Lanca  mus t  b e  

a f f o r d e d  t h e  same s t a t u s  a s  a condominium a s s o c i a t i o n ,  t h e r e b y  

a v o i d i n g  t h e  r e q u i r e m e n t s  o f  R u l e  1 . 2 2 0 ,  F l a .  R. C i v .  P . ,  a r u l e  

w i t h  wh ich  Lanca  c a n n o t  comply.  Howeve r ,  t h e  F o u r t h  D i s t r i c t  

C o u r t  o f  A p p e a l ,  i n  Ebe rwie  v .  C o r a l  P i n e  Condominium One,  431  

So.2d 616  ( F l a .  4 t h  DCA 1 9 8 3 ) ,  h e l d :  

A s  t o  t h e  R u l e s  o f  P r o c e d u r e  i t  a p p e a r s  R u l e  
1 . 2 2 0  a p p l i e s  t o  1 i t i g a n t s  o t h e r  t h a n  
condominium a s s o c i a t i o n s  and  t h a t  R u l e  1 . 2 2 1  
a p p l i e s  o n l y  t o  s u c h  a s s o c i a t i o n s .  ( e m p h a s i s  
s u p p l i e d ) .  

T h i s  c o u r t  e x e r c i s e d  i t s  c o n s t i t u t i o n a l  a u t h o r i t y  a n d  

a d o p t e d  R u l e  1 . 2 2 0 ,  F la .R .Civ .P . ,  wh i ch  g o v e r n s  t h e  i n s t i t u t i o n  

o f  a c lass  a c t i o n  by a n y  p a r t y  ( i n c l u d i n g  L a n c a )  o t h e r  t h a n  a 



condominium a s s o c i a t i o n  which is gove rned  i n s t e a d  by Ru le  1 .221 ,  

I n  a d d i t i o n ,  t h i s  c o u r t ,  i n  Harrel l  v .  Hess O i l  and  Chemical  

Corp. ,  287 So.2d 291 ( F l a .  1 9 7 3 ) ,  and a g a i n  i n  F r a n k e l  v .  C i t y  o f  

M i a m i  Beach, 340 So.2d 463 ( F l a .  1 9 7 6 ) ,  s e t  f o r t h  a seven-prong 

t e s t  w h i c h  a P l a i n t i f f  m u s t  meet i n  i t s  Compla in t  t o  b r i n g  a 

c l a s s  a c t i o n  s u i t  under  Ru le  1 .220 ,  F1a.R.Civ.P.: 

(1)  s h o w  t h e  n e c e s s i t y  f o r  b r i n g i n g  t h e  
a c t i o n  a s  a c l a s s  s u i t ;  
( 2 )  show p l a i n t i f f ' s  r i g h t  t o  r e p r e s e n t  t h e  c l a s s ;  
( 3 )  a l l e g e  t h a t  p l a i n t i f f  b r o u g h t  s u i t  on  
b e h a l f  o f  h i m s e l f  and  a l l  o t h e r s  s i m i l a r l y  
s i t u a t e d ;  
( 4 )  a l l e g e  t h e  e x i s t e n c e  o f  a c l a s s ,  
d e s c r i b e d  w i t h  some d e g r e e  of  c e r t a i n t y ;  
( 5 )  a l l e g e  t h a t  t h e  members o f  t h e  c lass  were  
s o  n u m e r o u s  a s  t o  make i t  i m p r a c t i c a b l e  t o  
b r i n g  them a l l  b e f o r e  t h e  c o u r t ;  
( 6 )  make it c l e a r  t h a t  p l a i n t i f f  a d e q u a t e l y  
r e p r e s e n t s  t h e  c lass ;  and  
( 7 )  show t h a t  t h e  i n t e r e s t s  o f  t h e  were co- . . - 
e x t e n s i v e  ( c o m m o n  i n t e r e s t - c o m m u n i  t y  
i n t e r e s t )  w i t h  t h e  i n t e r e s t s  o f  o t h e r  members 
o f  t h e  c l a s s .  
H a r r e l l ,  s u p r a ,  a t  293-94. ( E x p l a n a t i o n  a n d  emphas i s  
a d d e d ) ;  F-rankel,  s u p r a ,  a t  465. 

Lanca h a s  n o t  and c a n n o t  meet t h e s e  r e q u i r e m e n t s .  A s  Lanca is 

n o t  a member o f  t h e  c lass  i t  s e e k s  t o  r e p r e s e n t ,  i t  h a s  n o t  and  

c a n n o t  d e m o n s t r a t e  t h a t  i t  i s  " s i m i l a r l y  s i t u a t e d "  w i t h  t h e  

members o f  t h e  c l a s s  it s e e k s  t o  r e p r e s e n t ,  i .e . ,  t h e  t e n a n t s  of  

L a n t a n a  P a r k ,  a m o b i l e  home p a r k .  S t a b i n s k i  v .  P i r e l l i  T i r e  Co., 

371 So.2d 679 ( F l a .  3d DCA 1 9 7 9 ) .  A p p e l l a n t s  f a i l e d  t o  a s s e r t  i n  

t h e i r  C o m p l a i n t  o r  s u b s e q u e n t  p l e a d i n g s  t h a t  L a n c a  h a s  any 

o w n e r s h i p  o r  l e a s e h o l d  i n t e r e s t  i n  common w i t h  t h e  p a r k  owner.  



I n  a d d i t i o n ,  Lanca h a s  n o t  and  c a n n o t  shGw i n t e r e s t s  t h a t  

a r e  c o - e x t e n s i v e  w i t h  t h e  members  o f  t h e  c l a s s  i t  s e e k s  t o  

r e p r e s e n t .  I n  Maner P r o p e r t i e s ,  I n c .  v .  S i k s a y ,  489 So.2d 842 

( F l a .  4 t h  D C A  1 9 8 6 ) ,  t h e  c o u r t  d i s c u s s e d  i n  d e t a i l  t h i s  

r e q u i r e m e n t  and t h e  r a t i o n a l e  u n d e r l y i n g  it: 

I t  is w e l l  e s t a b l i s h e d  t h a t  f o r  an  a c t i o n  t o  
q u a l i f y  a s  o n e  a p p r o p r i a t e  f o r  c l a s s  
t r e a t m e n t ,  i t  must  be  shown t h a t  t h e  c l a i m s ,  
i s s u e s  and  d e f e n s e s  a r e  common t o  a l l  t h e  
members o f  t h e  c l a s s .  The i n t e r e s t s  o f  t h e  

l a i n t i f f  m u s t  b e  c o - e x t e n s i v e  w i t h  t h e  
f n t e r e s t s  o f  t h e  o t h e r  members o f  t h e  c l a s s  
w i t h  a  common r i g h t  of  r e c o v e r y  based  on t h e  
same e s s e n t i a l  f a c t s  . Such  d e t e r m i n a t i o n s  
a r e  i n d i s p e n s a b l e  t o  t h e  m a i n t e n a n c e  of  a  
c l a s s  a c t i o n  b e c a u s e  t h e  v a r i o u s  c l a s s  
m e m b e r s  a r e  a l l  m a d e  p a r t i e s  t o  t h e  
l i t i g a t i o n  i n v o l u n t a r i l y  and  w i l l  be  bound by 
w h a t e v e r  r e s u l t s  may f o l l o w ,  r e g a r d l e s s  o f  
t h e i r  s e p a r a t e  o r  i n d i v i d u a l  d e s i r e s .  
I n d e e d ,  t h e  r e s u l t i n g  j u d g m e n t  i s  r e s  
j u d i c a t a  upon t h e  r i g h t s  o f  t h e  e n t i r e  c l a s s  
d e s p i t e  t h e i r  l a c k  o f  p a r t i c i p a t i o n  i n ,  o r  
p e r h a p s  e v e n  knowledge o f ,  t h e  p r o c e e d i n g s .  
( c i t a t i o n s  o m i t t e d )  489  S o . 2 d  a t  8 4 5 .  
( e m p h a s i s  s u p p l i e d ) .  

Lanca d o e s  n o t  have  any i n t e r e s t s  c o - e x t e n s i v e  w i t h  t h o s e  of  

t h e  c l a s s  i t  seeks t o  r e p r e s e n t ;  A p p e l l a n t s  a d m i t  t h a t  Lanca is 

n o t  a  member o f  t h e  c l a s s  it p u r p o r t s  t o  r e p r e s e n t  ( A p p e l l a n t s '  

B r i e f ,  p .  1 8 ) ;  and ,  A p p e l l a n t s  have  n o t  and c a n n o t  d e m o n s t r a t e  

t h a t  t h e y  a r e  s i m i l a r l y  s i t u a t e d  w i t h  t h e  c l a s s  t h e y  seek t o  

r e p r e s e n t ,  i .e . ,  t h e  t e n a n t s  of  Lan tana  P a r k ,  a  mob i l e  home p a r k .  

I t  is t h e r e f o r e  s u f f i c i e n t  t o  s t a t e  t h a t  t h e  F o u r t h  D i s t r i c t  

C o u r t  of Appeal was c o r r e c t  i n  i t s  f i n d i n g  t h a t  Lanca "does  n o t  

meet t h e  r e q u i r e m e n t s  o f  F l o r i d a  R u l e  o f  C i v i l  P r o c e d u r e  



The Amicus  i s  a l s o  c o m p e l l e d  t o  r e s p o n d  t o  A p p e l l a n t s '  

a rgumen t  t h a t  " [ I ]  t is p a r t i c u l a r l y  i r o n i c  t h a t  t h e  a p p e l l e e s  i n  

t h i s  a c t i o n ,  who h a v e  r e c o g n i z e d  t h e  a p p e l l a n t ,  Lanca Homeowners, 

I n c . ,  i n  t h e  m e d i a t i o n  p r o c e e d i n g s  l e a d i n g  up  t o  t h i s  l i t i g a t i o n ,  

now c h a l l e n g e  Lanca a s  t o  i t s  a b i l i t y  t o  r e p r e s e n t  t h e  t e n a n t s  

w i t h i n  t h e  p a r k  p e r t a i n i n g  t o  t h e  l o t  r e n t a l s  a n d  s e r v i c e s  i n  

t h i s  l i t i g a t i o n . "  ( A p p e l l a n t s '  B r i e f ,  p .  2 1 ) .  

The  Amicus  d o e s  n o t  d i s p u t e  t h a t  S 7 2 3 . 0 3 7 ,  F l a .  S t a t .  

( 1 9 8 5 )  , a u t h o r i z e s  a  homeowner s '  a s s o c i a t i o n  t o  r e p r e s e n t  i t s  

members i n  m e d i a t i o n  and  a r b i t r a t i o n  p r o c e e d i n g s  h e l d  p u r s u a n t  t o  

S723.038,  F l a .  S t a t .  ( 1 9 8 5 ) .  However, a s  A p p e l l a n t s  a r e  aware ,  

t h o s e  a r e  a d m i n i s t r a t i v e  r a t h e r  t h a n  j u d i c i a l  p r o c e e d i n g s  

c o n d u c t e d  by m e d i a t o r s  and  a r b i t r a t o r s  employed by t h e  D i v i s i o n  

o f  F l o r i d a  Land  S a l e s ,  Condomin iums  and  M o b i l e  Homes o f  t h e  

D e p a r t m e n t  o f  B u s i n e s s  R e g u l a t i o n ,  a n  agency  o f  t h e  e x e c u t i v e  

r a t h e r  t h a n  j u d i c i a l  b r a n c h  o f  government .  

I n  a d d i t i o n ,  Amicus d o e s  n o t  d i s p u t e  t h a t  A p p e l l a n t s  a r e  n o t  - 

r e q u i r e d  t o  meet t h e  r e q u i r e m e n t s  o f  R u l e  1 .220 ,  F l a . R . C i v . P . ,  

f o r  t h e  above  r e f e r e n c e d  a d m i n i s t r a t i v e  p r o c e e d i n g s .  A s  s t a t e d  

i n  9 7 2 3 . 0 3 8 ( 1 ) ,  F l a .  S t a t .  ( 1 9 8 5 ) ,  "The d i v i s i o n  s h a l l  p r o m u l g a t e  

r u l e s  o f  p r o c e d u r e  t o  g o v e r n  s u c h  p r o c e e d i n g s . "  The s t a t u t e  a l s o  

p r o v i d e s  t h a t  t h e  " m e d i a t i o n  o r  a r b i t r a t i o n  a s  p r o v i d e d  h e r e i n  is  

n o t  b i n d i n g  u n l e s s  t h e  p a r t i e s  a g r e e  o t h e r w i s e  i n  w r i t i n g , "  

7 3 2 . 0 3 8 ( 2 ) ,  F l a .  S t a t .  ( 1 9 8 5 ) ,  and t h a t  "no r e s o l u t i o n  a r i s i n g  

f rom a  d i s p u t e  s e t t l e m e n t  p r o c e e d i n g  a s  p r o v i d e d  f o r  i n  S723.037, 

o r  t h i s  s e c t i o n  s h a l l  b e  deemed f i n a l  agency  a c t i o n . "  



Therefore, Appellant cannot now analogize the more relaxed 

requirements of an administrative dispute settlement proceeding 

which is not deemed final agency action and which operates under 

its own rules of procedure to this judicial proceeding which 

requires all parties to abide by the Florida Rules of Civil 

Procedure and from which a binding final judgment will be issued. 

This Court held in Gator Freightways, Inc. v. Mayo, 328 So.2d 444 

(Fla. 1976), that procedures within administrative agencies are 

subject to statutory regulation, while procedure in all Florida 

Courts are governed by the rules of procedure that have been 

adopted by the Supreme Court. Appellants cannot, therefore, 

argue that the status Lanca was afforded in an administrative 

proceeding must be automatically transferred to the courtroom, 

contrary to both the Florida Constitution and the decisions of 

the Florida Supreme Court. 

In the instant case, Appellants must meet the requirements 

of Rule 1.220, F1a.R.Civ.P. Because they have not and cannot 

comply with Rule 1.220, Fla.R.Civ.P., this court should affirm 

the decision of the Fourth District Court of Appeal that Lanca 

was not an appropriate class representative for the mobile home 

residents of Lantana Park, as Lanca was not a member of the class 

and did not meet the requirements of Rule 1.220(a), F1a.R.Civ.P. 



CONCLUSION 

Amicus  u r g e s  t h a t  t h i s  c o u r t  h o l d  t h a t  t h e  F o u r t h  D i s t r i c t  

C o u r t  o f  A p p e a l  p r o p e r l y  a c c e p t e d  j u r i s d i c t i o n  o f  t h i s  a c t i o n  a n d  

c o r r e c t l y  h e l d  t h a t  S 7 2 3 . 0 7 9  ( I ) ,  F l a .  S t a t .  ( 1 9 8 5 )  w a s  

u n c o n s t i t u t i o n a l  i n  t h a t  i t  u s u r p s  t h e  r u l e m a k i n g  a u t h o r i t y  o f  

t h e  F l o r i d a  S u p r e m e  C o u r t ,  a n d  t h a t  L a n c a  was n o t  a n  a p p r o p r i a t e  

r e p r e s e n t a t i v e  o f  t h e  c l a s s  i t  s e e k s  t o  r e p r e s e n t  a s  it is n o t  a 

member o f  t h e  c lass  a n d  c a n n o t  meet t h e  r e q u i r e m e n t s  o f  R u l e  

1 . 2 2 0 ,  F1a .R.Civ .P .  

I n  a d d i t i o n ,  A m i c u s  a r g u e s  t h a t  t h i s  c o u r t  s h o u l d  n o t  

rewrite i t s  r u l e s  o f  p r o c e d u r e  m e r e l y  b e c a u s e  L a n c a  is  u n a b l e  t o  

c o m p l y  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  c u r r e n t  r u l e s .  By t u r n i n g  a n  

u n c o n s t i t u t i o n a l  s t a t u t e  i n t o  a new r u l e  o f  p r o c e d u r e ,  t h i s  c o u r t  

w o u l d  b e  o p e n i n g  t h e  f l o o d g a t e s  t o  r e q u e s t s  f r o m  o t h e r  

h o m e o w n e r s '  a s s o c i a t i o n s ,  t e n a n t s  ' a s s o c a t  i o n s ,  m e r c h a n t s '  

a s s o c i a t i o n s ,  e tc .  w h i c h  a re  a l s o  u n a b l e  t o  meet t h e  r e q u i r e m e n t s  

o f  R u l e  1 . 2 2 0 ,  F l a . R . C i v . P . ,  a n d ,  w h i c h  w o u l d  seek s i m i l a r  

p r e f e r e n t i a l  t r e a t m e n t  b y  t h e  c o u r t s .  

T h i s  c o u r t  s h o u l d  a f f i r m  t h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  

C o u r t  o f  A p p e a l  a n d  s h o u l d  d e n y  A p p e l l a n t s '  r e q u e s t  f o r  a new 

r u l e  of  p r o c e d u r e  m e r e l y  b e c a u s e  A p p e l l a n t s  a r e  u n a b l e  t o  c o m p l y  

w i t h  t h e  c u r r e n t  r u l e s .  




