IN THE SUPREME COURT OF THE STATE OF FLORIDA
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es, loss of future earning
capacity, loss of health insurance

benefits, loss of disability benefits,
humilistion, embarrassment, mental
distress, mental anguish, was forced
to sell nis home, and other directly
related expenses.’” {R-2,3)

Hullinger seeks more than simply lost wages or incidental damages

caused by lost wages. He seeks compensation for the loss of his

},l

nome, the loss of his reputation among his friends and co-
workers, and. the medical expenses that he incurred when he

fered his stroke.

0
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On May €, 1987, the Trial Court entered an Order

dismissing Hullinger's complaint based or: the conclusion that the

statute of limitations nad ruan {R-7). Subseguently, the Trial

Court helid another hearing and entered a Final Order of Dismissal

1

tes that no Jjury trizl is permitted under F.2. 760.10 and
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dismissed Hullinger's complaint with prejudice. (R-8)

Q
3

87. Hullinger filed his Notice of Appeal of

«

y June 4. 1

the Trial Court's Orders. (R-9). On December 24, 1887, the Fifth
District Court of Appeals affirmed the trial court's order and
vased 1tS copinion largely upon Broward Bullders Exchange, Inc. V.
Coehring., 231 So0.2d 513 (Fla. 1970) On June &, 1388 this




entered its order accepting Jjurisdiction and

‘ Yonorable Court

dispensing with oral argument.

s
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SUMMARY OF ARGUMENT

Ryder Truck Rextal. Inc. directly violated F.S. 763.10
when Jim Hollingsworth fired him because he was "too old to do the
job any longer." This action by Ryder Truck Rental. Inc. is an
intentional tort and as such carries a 4 year statute of
limitations. Mr. Hullinger's claim involves more than a simple
claim For wages. It includes a claim for humiliation.
embarrassment and mental anguish which are recoverable under the
iaw. It also includes z11 of the damages associated with the loss
of his home and the medical expenses from hIS hospitalization due
to his stroke.

Thzs |Is not a "suit For wages" or a claim that he was
not paid for work done. nhis @S a suit for wrongful discharge

under 760.10 because Hullinger was Fired for being too old to

continue to work. This claim IS a statutory cause of action

5

subiect to the four vear statute OF limitations contained within

.

Fla. Stat. sg5.11 (23)(£3, and 1S an Intentionai tort which

provides Tfor statute OF limitations under Flz. Stat.
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3 yi{o). Under either statute. Mr. Hullinger's claim is not

(61
(€]

rime barred as his suit was filed within 4 yeaxs.

This C 0 ¢ kas recentliy held that a clz:im for wrongful
discharge |s founded upon & statutory cause OF action and is
therefore entitled to the four year statute of limitations. Scotx
v. Otis Elevator Company. Supreme Court of Florida. Case Number
70.394. 13 FLW 283 (April 28. 1988). This case and Scott are

identical in that each involves a direct violation of statute and
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each |Is entitl

F.S. 760.10 1US specifically designed to protect Mr.
Hullinger Ffrom being fired bhecause of he is "too old." This

statute was written by our legisliature to codify the public policy
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of citizens of this state based solely

&on a determination by Je employer that they are too old.
AcCitiohally. #xullinger seeks discretionary review by

this Court of the one additiocnal iIssue not addressed n»y the 7
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of Appeal, namely whether actions founded upon age
discrimination are entitled to a trial by jury. This identical
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issue was addressed by the United States Supreme Court in
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{1278). The Supreme Court
determined that persons bringing age discrimination claims are

by jury.



ARGUMENT

POINT 1

A CAUSE OF ACTION FOR WRONGFUL DIS-
CHARGE IS SUBJECT TO A FOUR YEAR
STATUTE OF LIMITATIONS UNDER FLORIDA LAW

Rycer Truck Rental. Inc. committed a direct violation of

F.S. 760.1C by Firing ¥Mr. Hullinger because he was "too old to do
¥y g

43}

the job." (R-1-3)}. F. $5.11(3)(£f) provides far a four year
statute of limitations for violations based upon a "statutory

v uwpere CGa. be 1o guestion that Hullinger'is claim IS

bt

iability.
based solely oOn Ryder's statutory lizbility under F.S. 76C.10C.

1. 2

Yet, Ryder has successfully convinced the lower courts of th

Py

s
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state that Hullinger's claim should be looked at wearing a pair of
legal blinders seeing only lost wages and not the humiliation,

embarrassment, loss of health insurance and loss of nis home that
he has suffered. However, this IS not simply an action to recover

the tort of Adiscrimination pased oil

3
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wages, it is ar

:ge. an unfzir labor practice under ¥.8. 760.10.

Ql

There are no cases which specifically discuss this issue
with regard to S7€0.10. rowever, in a very similar factual
circumstance this Court has recently held that a suit for
retaliatory discharge brought pursuvant to az statutory remedy
implemented by the legislature IS tortious in nature and is

subject to a four year statute of limitations. Scott V. Otis

lorida, Case Number 70,394, 12

h:j

Tievator Compan Supreme Court of

A
k“‘

FLW 289 (April 28. 1983). Tne legislature has created a statutory
cause OF zction Ffor discrimination in employment anc has alisc

given us a very specific statute OF limitations with regard :c
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agllegec statutory viclations, $95.11 {(3;{(f;,. Mr. Hullinger has

C

and was intended To preclude retaliatory discharge with the
implied power necesszary tTo insure compliance. Smith V. Plezo

sional Administrators, 427 So.2d 182 (Fla.

1
M
o

Technoiogy and Prof
1283). Fla. Stat. $7¢0.1C creetes a duty of which a violation
results 1IN the accrual of a cause of action under S760.10. It was
the legislature and not the courts of thisg state that recognized
wrongful discharge as being & tort and enacted F.S. S760.10 to
protect emplioyees. This ¢laim is cone based upon a2 statutory
iilability for whiichh there is a four vear statute of limitations
under S35.1: (3)}{(f). This case was not Ffiled bvecause

ir. Hullinger was not given a paycheck.
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Ryder did intentionally and in direct v
760.10 terminate hiIm from its employment INn a wanton, willful
manner and violated his rights under Florida law. Wrongful
Gischarge 1S an action Po; an iIntentional tort for which Mr.
Hullinger has specificaliy sought redress in his complaint and
falls squarely within the provisions of Fla. Stat. 3$95.11

VS
Jasa g

{0

;
A

Wrongful discharge is considered to be a tort rather

Fh

than & brezch of contract and 1S grounded on intent rather than In

negligence. Scott v. 0tis Elevator Company. Supreme Court of




Fiorida, Case Number 70.394. 13 FLW 289 (April 28,1988); W.

Keeton, D. Dobbs, R. Ieeton & D. Owen, Prosser & Heeton on Torts

180, {5t EG. 1984).
In the very ent opinicn of this Court in Scott v.
Ctis Eieveator, this Court stated wrongful discharge was tortiocus

and was grounded upon intent. Scott allowed recovery for

ve damages asS well as lost wages.

b

emcticnal distress end punit

ut in Smith v. Atlas Off-Shore

= [adPrags b T~ N o B W N s R P “
Boat Zerv.., Inc €53 F.2d 1057 (Bth Cir. 1981) thaet:

tion of employment in vi
policy evidences an int
employer to discharge an

eason that contravenes s

public policy. Thus, wrong-
ination of employment in violation of
H n be accurately characterized

1t

"Wrongfuli termin
lation of pubii
on the part o
emplovee for
clear
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Mr. Hullinger's claim IS an intentional tort and as such he 1is

tations.,

[

entitied tc the four vear statute of lim
Mr. Hullinger was at ail times an at-wiil employee of

Ryder, therefore: he dces not fzll in those types of causes of

action which fall under Broward Builders Exchange, Inc. V.

Fla. 1970C). which was a3 cause of action

arising from an alleged breach of a specific employment contrect.

The Tifth District agreec with the trial court and Ryder

that you must look to the damages being claimed and determine

.
%

)
Q
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vte of limitations epplies. Ryder would ask this

P Vi,
WLICOH gila

to hold that regardless of the cause of action. S95.11 (4){c)

,
h
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should appily %0 any claim which involives a suit
uling by this Court to that effect could be interpreted to

e any tort zctlion wnere part of the zlleged damages involve




lost wages. This would mean that in any action which seeks to
recover for lost wages. that there should be a 2 year statute of
limitations. This would incliude personal injury claims, medical
malpractice claims, fraud claims. slander and libel c¢lzims tO name
just a few of the zctions which would be affected. Such
interpretations would be made and could leave our well-established
case law INn a state of confusion.

Lost wages are not the only damage claimed Secause age

34 K — 2 1
discrimination cl

ms allicocw a person to recover for compensatory

[N

a
damages such as pain and suffering, damage to reputation,
humiliation, embarrassment and the like. Brenimer v. Great
Western Sugar Co.. 567 F.Supp 218 {(D. Col. 1383); Bertrand V.

Orkin Exterminating Company. 432 F.Supp 952 (3 ILL 1977} : Coates

v. National Cash Regilister Company, 433 F.Supp 65 (D. Va. 1977);
Cavanaugh v. Texas Instruments, Inc., 440 F.Supp 1124 {(D. Tz

1977); Cifford v. Diagnostics, 458 F.Supp 462 (D. Chio 1878}); Wyse
v. Clan Mills, Inc. of Texas, 485 F.Supp 542 {D. Col 1980); Flynn

York, 46Z F.Supp 67¢ (E.D.

<
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(0]
h
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N.Y. 1979); Murphy v. American Motor Sales Corp., 413 F.Supp 1433
(N.D. Ga 1976); Hassan v. Delta Orthopedic Medical Group,Inc., 476
F.Supp 1063 {E.D. Ga 1979). =y damages sought by Hullinger are
outside of the language of the 2 year statute of limitations,
95.12(4})(c). As such, a strict reading of s95.11(4)(c) only

discusses suits for Lost wages and not those damages he 1is




direct defiance of rFlorida law, including the loss of his home and

mination of his insurance

LY

the medical expenses e incurred te
policy.

Additionally. if there is doubt as to which of two statute of
limitations to apply. that doubt should be resolved in favor of
the application of the statute conitasining the longest period of
tion. Crawford Ceounty Trust & Savings Bank of Dennison,
Iowa v. Crawford County, Iowa, 29%1 U.3. €64, 54 S.Ct. 43%, 78
L.E4d. 1055 {(1934). Therefore, if this Court is in doubt as to
which statute to apply. F.3. 95.11(3){f) or ¥F.8, 85.11(2){0)
should be applied.

IT this Court were to hold the applicable statute of
limitations 1IN age discrimination cases as being 95.11(4){c),
such a holding would substantially deprive Hullinger and all

citizens of this state from seekin he full relief to which they

«©
Iss

)

re entitled. F.S. 95.11(4){c) applies only 1O actions TO recover

)]

10St wages and this Court should not extend its application to
claims seeking nonguantifiable damages such as humiliation,
embarrassment and mental distress, which are clearly

owzble damages IN a wrongful discharge suit,

bt

=1
<

rf
0

Wherefore, this Court should hold that it is F.
95.11(3)(f) which applies to age discrimination claims alleging
direct violation of #.3. 760.10 and seeking damages beyond simply

lost wages.

10




POINT II

JURY TRIALS ARE PERMITTED IN
AGE DISCRIMINATION ACTIONS

The declaration of rights of the Florids Constitution
by Jury: "The right to trial by jury
shall be secure an?. remain inviolate.® Article I. Section 22.

FPlorida Constitution: King Mountain Condominium Association v.

1

)

*h DCA 13%83). Even the Seventh

Fxf
i s

0l maa (T
Zo. 24 563 {Fl=s.

Q

Amendment to the Federal Constitution guarantees a right to a jury
triai. However, the Lower courts of this state have denied Mr.

inger his constitutional right to a trial by jury. and this

-
v

{
[
[
[

Coirt should reverse those decisions.

When there is a question concerning whether a jury trial

wid be allowed, If

be resolved In favor of

0
-y
o]
h}
o
o

possinle, 1t shou

T

ary <riai. Hollywood, Inc. v. C

-—h

ty O

jN

Hollywood, 321 So. 2d €5

&

G

(Fla. 1375).
The United States Supreme Court has addressed this issue
in Lorillard v. Pons, 434 U.3., 575 (1978). It was held that the

fforded to claims involving age

discrimination on private civil actions and for zcticns brought
Py

]

pursuant to the Seventh Amendment. Violations a:

J

L claims a

{2

H

ising

"
H

from age discriminsetion claims are afforded the right of a jury

rizl due to the nature of the claims and the damages sought to be

recovared

Therefore, any claims brought pursuant to F.S. 760,10
based upon age discrimination snoulid be zfforded the right to =z
Jury trial as $7€0.10 was amended in 1978 to "conform Florida

11



law... 0 the Federsl Age Discrimination IN Employment Acts
Amendments of 1578." F.S_.A. 760.10 (Historical note)

This Court has ziso addressed this issue and neld that

embarrassment., Metropolitan Dade County Palr Housing and
Employment Appeals Board v. Sunrise Village Mobile Home Park,
Inc., 511 So.2d %¢2 (Fla. 1987).

Wherefore. Hullinger respectfully requests this Court

t he is entitlied to his constitutional rights of a trial

12




CONCLUSION
Ryder Truck Rentzl. Inc. has directly violated a Florida
sfatpte end committed = tort against Mr. Hullinger for which they

should ve required to answer 0 the citizens of Florida and wmr.

fullinger. Therefore. this Court should quash the decision of

[

Fifth District and remané this action to allow Mr. Eullinger to

pursue his claim on the merits with a trial by jury.

Respectfully submitted,

Y 7%

Glen D. Wieland, Esquire
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