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STATENEXT GF THE CASE AND FACTS 

In April of ; 9 2 3 ,  Fzoy Lee E v - l l i n ~ e r  w a s  53 years o l l  

ane ha?- beer- employe? ~lt ' . ,  ZyCer f o r  a p p r o x i x a t e l y  9 years as a 

sc2ervisor ir: t h e  ;neci:a.nics s!;o;; with 2 y e z r  before yetirenext and 

+- ,:-ie ' C G I G T I I S S ~ O ~ ; ' ~  investigation by failing to comaLy with requests 

LIAese ~ O Y  ?oc;ner,ts ai-:C s,a\.exients -+.-.+ of employees. As a r e s n l t  of ci- 

deiays and rhe stress associeted iherewith, Er. Hullinger lost his 

home end suffered B S ~ Y G X ~  for whick he had no niedlcal 

insurance. (3-1-3 ) 



" L o s t  wages, l o s s  of f u t u r e  e a r n i n g  
casacity, l o s s  of k e a l t h  i n s u r a n c e  
b e n e f i t s :  loss of G i s a S i l i t y  b e n e f i t s ,  ;-,-,* - 1 - c 2 . - I I IALau .LAon:  embzrrassment xiental 
d i s t r e s s  :ne;ltal a n g u i s h ,  w a s  forced. 
to sell :;is Z O X ~ ,  arid o t h e r  d i r e c t l y  
r .e laced e x 2 e n s e s .  (R-2, 3) 

. - .  

. .  . 

hoxe,  the l o s s  of F L i s  -;epv.tz.rlon among his f r i e n d s  &.nd co- 

workers ,  and. t h e  n e d i c a l  expenses  t h a t  he i n c u r r e d  wher: he 

1 5 3 . 1 0 .  ( R . - 6 )  

d i s i n i s s i n g  Eulliager's com2la in t  based or: t h e  concl r rs ioa  t h a t  t h e  

Cov- r t  h e l d  a n o t h e r  h e a r i n g  and e n t e r e d  a F i n a l  Order of 3isn;issal 

d i s m i s s e d  B u l l i n g e r ' s  compla in t  w i t h  p r e j u d i c e .  (R-8) 

C c  Jsne  4 .  1987. E'c l l inger  filed h i s  X o t l c e  02 Ap2ea.l of 

t h e  Trial Co;lr;t's D r d e r s .  ( R - 9 ) .  On December 2 4 ,  1 9 8 1 ,  t h e  Fiftk 

base2 its oplr i lon l&rc;e ly  u?on Eroward Suilders E x c h n s e ,  ;nc. v .  

Goehi-ing;? 2 3 :  S0.32 513 {Flz . .  1 9 7 0 ) .  On June 6 ,  1988 this 

2 



3 



SUMMARY OF ARGUMENT 

Ryder Truck Rextal. Inc. directly violated F.S. 763.10 

when 2 i a  Xollin~sworth f lrec:  ;",in becaxse ke was " t o o  o l d  to do the 

job any longer." vb' A i L A ~  actiox by Ryder  Truck Rental. Inc. is an 

A i-qtenrlonizl &. tort ax6 ES s~--c;'I cz,rrles a 4 year statGte of 

limitations. Mr. Bullinger's claim involves more than a simple 

ciaix for weges. It I;rci,x?es a claim f o r  humiliatlon. 

embarrassment and menral anguish which are recoverable under the 

iaw. It a l s o  includes 2 1 2  of the damages associated w i t h  the loss 

of his home and the medical ex2e;ises from his hospitalizatioa d.ze 

T O  kls stroke. 

T I , .  . *.&:s I s  nor a "suit for wages" or a claix that he was 

n o t  paid for work done. T k i s  is 2. suit f o r  wrongful discharge 

under 160.10 because HullinGer was fired for beins too old TO 

continue to w o r k .  This cleim is a statutory cause of action 

s-~bject to tile foxr yezr statate of iimltztions col;rtE;I*Tied w l t h l n  

Fla. Stat. SS5.11 ( 3 ) j f ) .  sn2. is ari intentionai tort which 

Srcvl2es for 2. f c c r  year  s te t - i te  of ;initations x-der F l a .  Stat. 

595.11 : 3 ) ( 0 : .  Under: eitheu stztc~e. Mr. Hullinger's claim is not 

rime barrec! as his s u i t  w a s  file6 within 4 yeaxs. 

"- inis C O G ~ ~  has receztiy held that a ciairr, for wrongful 

61sc rLa r~e  I s  focnled ~ p o n  2 sta~xtory caase of action and is 

therefore ectirlec to the four year statute 0 2  liixitations. SCOT: 

v. Otis Elevaror Company. Svprerne Court of FloriZa. C & s e  %umber 

7 0 . 3 9 4 .  13 FLW 2 6 3  (A2ril 28. ;988:. This case and Scott are 

identical in t h a t  each involves a direct violation of statute and 

4 



each I s  e n t i t l e 2  to a 4 ye;.r s tztr i te of 2imltaTions. 

F . S .  76C.:O is s7ecificzily desicaed to 2rotect X r .  a 
Ecllinger from beifiG fire2 3ecaxse of he is "too 012.' '  This 

statcte was writyen by our iesislatvre to codify the 2GSiic ?olicy 

a . ~ . a l ; . ~ s t  tke w i l l f c . . l  ~IZIES of citi- ,ens of  this s t a t e  base2 solely 

..- ,&on a cierermixation by :he emp;oyer that they are t o o  o l d .  

- .  _ _  I - .  fiac-.ei ti (-J-- - ~ ? . - ~ - y  : ; - ~ ~ ~ ~ f i s e r  seeks d i s c r e t l o x i r y  revlew b y  

this Court of the one ad2itional issue not addressed kqi  The Fifth 

histrict Co-drt of Appeai, naxely whether &ctions focnded zpon age 7 :  

Siscri- , lL,nat ion i a i ~ e  entitled t o  a trial by ju;*y. This identical 

*-  isst-e WBS adc2ressedL 3y t h e  unl:e2 States Snpreme C o u r t  i~ 

Lorillard v. PORS. 4.3% 2 . S .  5 7 5  (1378). The Scsre?xe Cour t  

derermi::ed t k a t  persons 'Jriaging age discriminatiox claims are 

5 



ARGUMENT 

POINT I 

A CAUSE OF ACTION FOR WRONGFUL DIS- 
CHARGE IS SUBJECT TO A FOUR YEAR 
STATUTE OF LIMITATIONS UNDER FLORIDA LAW 

- - - riyc2er Tr-~ck Aeritai L s c .  committeti a direct violation of 

Xuilinger because he was "too old to do 5 . 5 .  763 .1C  by firing X Y .  

+ ,,,e -.., j o j . "  :?;->--?) , Y.?. 95.1:(?)jf) provides far a fou r  year 

statute of limitations f o r  violations based upon a "statutory 

iia.i3ility. 11 rillc r.Aere car. be T-0 q n e s t i o n  that Bullinger's c l a l ~  is 

based solely on Ryde,-'s statutory liability under F . S .  

Yet, Zyder has ss ,ccessf -c i l ly  convinced t h e  lower cocrts of this 

state that kicllinger's ciaim should be looked at wearing a ?air of 

legs:  bll;.;?-e=ls seeing only l o s t  wages and n o t  t h e  huniliation, 

embarrassment, 

he has su.ffered. However, this is no t  simply an actlor, to recover 

76G.IZ. 

. .  loss of healTh insurance and loss of 2;s home that 

wages, 

z ~ e  ~ an ~x:fz$r  laSol-  -,7-,-actice unc2er F .  S .  7 G C .  10. 

it is 3.a actioc ::or the t o r t  0:  discrimination baseu oil 

There are no cases which specifically discu~s this issue 

-- with regard  to 2 ' 7 E b 3 . : C ,  ;:owever: I;i a very similar factuai 

circumstance this Coc; r t  h2-5 recently held thar a suit for 

implemented 5y The leg-lslature is tortiow in nature and is 

su-bject to a. f o a r  year statute of limitations. Scott v. Otis 

Sievator Coiiipany . S-cprene Co- -+  c L I l  of- Floridap Case Xcmber ? C , 3 9 4 ,  13 

FLW 2 8 9  (A2121 2 8 .  ,9t38), legislature has created a statutory 

c.z.use of &crion for 2lscrlninatlon In employment an(? ;-,as F ~ S G  

s-iven c s  E. ve:-y s2ecific statcte of limitations with regard tc 

-7. 

a 
r 
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s?ecifjca:ly czeaTe2 to p; -o tec~ h i m  and other workfng citizens of 

the State of F1oriL.a .  

In inter2reting a slsTer s t e t v - t e , S 4 4 3 . 2 0 5 ,  this Cozrt 

stated that the ieGislatyre exacted a statzte thet iixpsed. e d c t y  

an2 w a s  I n te r iCe2  T O  prec1.izd.e retaliatory discharge with the 

i i r ,p i ied power necesszry to ixsc~e com2iiaxce. Snith v. Piezo 

T'echnoiogy 3x6 Professioaal Administrators, 4 2 1  So.2d 2 8 2  (Fla. 

: 3 F ? S ) .  F l a .  Stat. S 7 6 3 . 1 3  creetes a 2uty of which a v l o l a x l o n  

resulys in the accrual of a cause 02 action under S760.10. It was 

<.?e ; eg is la t*cre  ;rnd :;a? :::e C O L ? T T S  ~f t h i s  state that recogilzed 

w~rongf~'; discharge as beiilg ti t o r t  and enacred F . S .  5 7 6 0 . : 3  to 

C' 

-7- . cnder S 3 5 . 1 :  ( 3 )  (f) I . : a i l s  case was not filed becavse 

K r .  Hui1i:iger was not given a paycheck. 

- .  Ry6er did Intei-lticnai.Ly IE direct v S o l ~ > t l o n  of F.S. 

7 6 C .  10 terwizis.te him fron its eiRpiopeilt in a wan to;^, willfzl 

Airc~ner and vl .olated.  k . 5 ~  r i g h t s  .;ne'er Floiqi6a law. W r o ~ g f u l  

tiischa:.ge is 2;: action PO:: an intentional tort f o r  which M r .  

2:u l l inger  has specificaliy sought redress in his complaint  and 

falis squareiy within the provisions of Fia. Stat. SY5.1; 

%... - 

; . ' . I  (c;), 

Wrongful discharge is considered to be a t o r t  rather 

than 3. ioreach cf C O " ~ - -  . A L A a c ~  aad is grounded on intent rather thax in 

negligence. Scott v. Ocis Elevator Com;3any. Supreme Cocrt  of 0 



and w a s  grounced - ~ - p n  i n t e n t .  F c o t t  a l lowed  r e c o v e r y  For 

e:ilotioxai d i s t = . e s s  end p u ~ i i t i v e  dainages as w e i l  as iost wages. 

MY. FIulli i>geF's claim is ax i n t e n t i o r i a l  t o r t  and as such  he is 

K r .  5all ing-e:  w a s  a t  a i l  t i m e s  an ar-wili ex2 loyee  of 
- s y d e r ,  t h e r e f o r e :  he d o e s  n o t  fall ir: ' t h o s e  t y p e s  of c a u s e s  of 

. .  
ZX-LSIL~- fron ei; a l l e g e t  byeach of  a s p e c i f i c  ein2loyrnent c o n t r e c t .  

+ .\, cA1at you must look ?o t h e  danages Sei;lg c la imed ail?: d e t e r m i n e  

to h i d  t h a t  r e g a r d l e s s  0 2  the caiLse of  a c t i o r ; .  S95.21 ( 4 ) j c )  

8 



q -  lost w.=i;es. T:-.is W O L ~ C  cear. thz: In any actiol-, which seeks to 

recover f o r  lost wages. tx.t there shouid 'xe a 2 year statute of 

l i m i t a t i o c s .  This weald I r~c i~ i i de  personal injury claims, medical 

malpractice claims I fraud claims. slander and like1 ciaims to name 

3ust a few of the actlo~s wkich would be affected. Such 

izter2retations W O G ~ ~ .  be made and coxid leave our well-established 

case lzw in a state of corif-Gsion. 

L o s t  wages a r e  not the only damage claimed Secause age 

F . i s ~ r i r ; ; : ~ t l o c  ela.ims zlj GVJ a persoi; to recover for compensetory . .  

damages sxch as ?air: and suffering, damage to repctation, 

h c i ~ i l i a t i o z ,  emberrass:zent and the like. Srenimer v .  Great 

Western S u g a r  Go.. 567 F.Scpp 218 ( 2 .  Go:. 1383); Bertrand v. 

Orkin Exte-minatinG Coi::p322y, 4 3 2  F. Su2p 9 5 2  (3. I L L  2 3 7 7 ;  : Coates 

v .  Xat iozial  C a s h  RegisTer Company, 333 F.Scpp 6355 ( 3 .  Va, 1377;: 

N . ' J .  : 9 7 9 ) :  Kur;?Ly v. AzeTic&z Motor Sales Corp., 413 F.Sz?p 1433 

(N.D. Sa :976); 3assari v .  3elta Orthopedic Medical Group,Inc., 476 

r".Supp 1363 ( Z . E .  Gs. 1979). 7 7.- Samages sought 5y Xullinger are 

o c t s l d e  of the langGage of the 2 year statute of limitations, 

35.12(4;(~). As s x h l  a strict reading of S95.11(4)(c) only 

disc2sses s ~ l r s  f o r  Lost w&ges and not  those damages he is 

9 



2irect defiance of Fioridz law: i nc? ' ;  Au.ding the loss of kis home arid 

the medical expenses ire inc:;.rred termination of his ixurance 

lixitations to apply. t he t  doubt shouid be resolved in favor of 

should be applied. 

If this Court weye to ho2d the applicable s ta t x i t e  of 

limitatloils in age d i s c r i m i n a t i o n  cases as b e i n g  95. I1 ( 4 )  (c) .. 
such %. h o l 2 i l - g  would s i i b s t a n t i a l l y  deprive Eilllinger and a l l  

citizens 0:  this state from seekins the f.c-11 relief to which they 
0 

?.re er , t i t l ed .  F . S .  95.lL{+){c; zpplles only to actions to recover 

iost wases arid t h i s  C o ~ r t  shoxld not extend its application to 

claims seeking n o n q ~ z n ~ i f f l a S l e  damages s-dch as h-ami l i a t i on ,  

embarrassment a;id merital <.istress ,. which are c l e a r l y  

zllow~ble danages in a w : ~ ~ i ~ ~ ? ~ , - l  dischar~e suit ,  

Wherefore, this Court should hold that it is F.S. 

35.1:(3)(f) which applies to age discrimination clairns alleglng 

Zirect violation 0 2  Z.5. 763.13 and seeking damages beyond simply 

lost wages. 

10 



POINT I1 

JURY TRIALS ARE PERMITTED IN 
AGE DLSCRLMINATION ACTIONS 

m ihe dez;z rs t loz  o: rights of t h e  F l o r  26.3. Co;?st i t -c t iorL 

. .  c y a r E n t e e s  t h e  i - i ~ i ~ ~  t o  tzla; by j - ~ r y :  "The r i g h t  t o  trial by j u r y  

siilal; be s e c i r e  an?. ?em&.li:I i i i v i o l a t e .  " A r t i c l e  I .  S e c t i o n  2 2  

F lo r idz .  C o x t i t u t i o n :  €:ias Mocntain Condominium A s s o c i a t i o n  v .  

G-.;nt13acll, 42.7 S O .  22. 5F);S ( F i z . .  4th "JCA 158'3).  Even the Seventn  

Amer:&ne;-A.= T O  :he F e d e r a l  Constitution g u a r a n t e e s  a. right t o  a j w y  

i i r ~ r .  :iOWeVez, the Lower CO'C;TTS of t h i s  s t a t e  have der,ied K r .  

KxlLinger >is constit~tiona; r i ~ h t  to a t r i a l  by j c r y .  and This  

C o i r t  s h o u l d  Tevezse those Ceclsions. 

. -  -- 
e m -  

When t h e r e  is a question c o n c e r n i n g  whether  a j u r y  t r i a l  

a + - n < - T  C L * d l .  Hol:ywood, Inc. v. ClTY of 

(Fla. 1 3 7 5 ) .  

The Ilnftec2 S ta tes  Supreme Court  

Se r e s o l v e d  In favor of 

Xollywood, 321 So. 2d 65  

h a s  adciressed this issze 

11 



i & w . .  . to the Fe6.e~z. l  Ase Z i s c r i m i n a t i o a  in Enployment Acts 

Aixeri6;i;e::ts of :cJ76. ” F.S.A. 760 .10  (Historical note) a 
Lnd c ~ ~ 1 ~ 3  C c i - z t  :-AS E ; S O  zddressed tkis issue and ke;d +’ 

r?; 2 - 
ju ry  t~izls zre proper in age discrimination claims which seek 

- 7 . 1  3 c  cl-. ; 3onquan t l f iES le  c‘,xiz.ges s o c h  a s  h u m l l l a t i o c  and 

eabarr-assment . Xetro2olitan Dade Cocnty Pair H O G S i L S  and 

Smployment Appeals Eoarc?. v. Sanrise Vlllage Mobile Home P a r k ,  

1r ,cs r  511 So.22. 3 6 2  f F l a .  1 9 8 7 ) .  

Wherefore. ?Iu.?linger respectfully reqxests  t h i s  Court 

;.-n-= C ’  
. 4 - L  ,a~t lie Is ei-itirled to his constltGtion&l rights of a trial 

by j r r ry .  

1 2  



CONCLUSION 

Ryder Tzuck Reazezl. Inc .  has directly violzted a Florida 

S”+’ L u c ~ t e  end committed E tort against Mr. Hullinger for which they 

should be requlreS. to hnswer  to the citizezis of Florida and Mr. 

3~:Ll inger .  There fn - - -e .  this Court shoulci quash tke decision of 

Fifth District and rerax5.  this action TO allow M r .  EcLlinger to 

pursue his c l a i m  on the ixerits with a trial by jilry. 

Respectfully submitted, 

Glen 2 .  Wieland, Esqxire 
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