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STATEMENT OF THE CASE 

W e  adopt  t h e  Statement of  Case and Sta tement  of  F a c t s  

a s  set f o r t h  by t h e  P e t i t i o n e r  i n  h i s  b r i e f  w i th  t h e  follow- 

i n g  a d d i t i o n  t o  t h e  Statement of  Fac t s .  

The p a r t i e s  agreed t h a t  bo th  b ikes  w e r e  des igned f o r  

use  mainly o f f  t h e  p u b l i c  roads  and t h a t  n e i t h e r  v e h i c l e  was 

s treet  l e g a l  a t  t h e  t i m e  o f  t h e  a c c i d e n t  a l though  t h e  

v e h i c l e s  w e r e  t i t l e d  ( r e g i s t e r e d )  by t h e  S t a t e  o f  F l o r i d a .  

(R 103-108). 



SUMMARY OF ARGUMENT 

A p o l i c y  o f  i n s u r a n c e  p r o v i d i n g  u n i n s u r e d  m o t o r i s t  

coverage  may p r o p e r l y  d e f i n e  a n  "un insured  motor v e h i c l e "  s o  

a s  t o  e x c l u d e  a v e h i c l e  d e s i g n e d  f o r  u s e  mainly  o f f  p u b l i c  

r o a d s  e x c e p t  w h i l e  on  p u b l i c  r o a d s .  T h i s  d e f i n i t i o n  does  

n o t  v i o l a t e  t h e  p u b l i c  p o l i c y  o f  t h e  S t a t e  o f  F l o r i d a .  Both 

t h e  d e c i s i o n  below and t h e  S t a t e  Farm F i r e  & C a s u a l t y  Co. v .  

B e c r a f t ,  501 So.2d 1315 ( F l a .  4 t h  DCA 1 9 8 6 ) ,  c a s e  i n v o l v e d  

a n  i d e n t i c a l  i s s u e  and  a n  i d e n t i c a l  p o l i c y  p r o v i s i o n .  

F u r t h e r ,  t h i s  c a s e  and t h e  B e c r a f t  c a s e  a r e  c o n s i s t e n t  w i t h  

t h e  r e a s o n i n g  o f  M u l l i s  v .  S t a t e  Farm, 252 So.2d 229 ( F l a .  

1971) .  The judgment below was c o r r e c t .  



ARGUMENT 

WHETHER A VEHICLE DESIGNED PRIMARILY FOR OFF-ROAD 
USE CAN BE EXCLUDED FROM UNINSURED MOTORIST 
COVERAGE BECAUSE I T  I S  NOT A "MOTOR VEHICLE" 
W I T H I N  THE DEFINITION OF THE FINANCIAL RESPONSI- 
B I L I T Y  LAW OR WHETHER SUCH AN EXCLUSION I S  V O I D  
FOR PUBLIC POLICY REASONS? 

The foregoing i s  t h e  q u e s t i o n  c e r t i f i e d  t o  t h i s  Court 

by t h e  Fourth D i s t r i c t  Court of  Appeal. 

This  c a s e  i s  on a l l  f o u r s  w i t h  S t a t e  Farm F i r e  & 

Casua l ty  Co. v. Bec ra f t ,  501 So.2d 1316 (F la .  4 th  DCA 1986) .  

The p o l i c y  d e f i n i t i o n  of  "Uninsured Motor Vehicle" i s  

a t  i s s u e  here .  That d e f i n i t i o n  provides:  

"an  uninsured motor v e h i c l e  does n o t  i nc lude  a 
l and  motor v e h i c l e :  

5. Designed f o r  u s e  mainly o f f  p u b l i c  roads  
except  whi le  on p u b l i c  roads ."  ( R  56-57) ( P e t i -  
t i o n e r  A-6). 

The same d e f i n i t i o n  was cons idered  i n  t h e  B e c r a f t  case.  

The d e c i s i o n s  of t h e  Fourth D i s t r i c t  Court of  Appeal i n  bo th  

c a s e s  a r e  c o n s i s t e n t  w i th  t h e  reasoning  o f  Mul l i s  v.  S t a t e  

Farm, 252 So.2d 229 (F l a .  1971) .  

S t a t e  Farm does  n o t  unders tand t h e  d i s t i n c t i o n  between 

t h e  two cases  which t h e  P l a i n t i f f  a t t empt s  t o  make. I n  t h e  

Bec ra f t  ca se ,  t h e  P l a i n t i f f  was a t t empt ing  t o  e s t a b l i s h  U M I  

coverage based on uninsured m o t o r i s t  coverage provided by 



h i s  p a r e n t s  a s  a  member of t h e i r  household. The Claim of  

negl igence was a g a i n s t  t h e  o p e r a t o r  of t h e  uninsured dune 

buggy. S i m i l a r l y  i n  t h i s  c a s e ,  t h e  P l a i n t i f f  i s  c la iming 

coverage from automobi les  i n s u r e d  i n  h i s  p a r e n t s 1  household 

a g a i n s t  t h e  uninsured o p e r a t o r  of  a  d i r t  b ike .  This  c a s e  i s  

even a  s t r o n g e r  ca se  f o r  t h e  a p p l i c a t i o n  of  t h e  d e f i n i t i o n  

a t  i s s u e ,  because t h e  t o r t  f e a s o r ' s  d i r t  b i k e  was no t  

l i c e n s e d  a s  had been t h e  dune buggy. The dune buggy was 

r ep re sen ted  i n  t h e  t r i a l  of t h e  Bec ra f t  c a s e  a s  a  "dua l  

purpose" v e h i c l e .  I t  could have been used on t h e  p u b l i c  

roads .  I t  i s  obvious from t h e  S t i p u l a t i o n  of  F a c t s  i n  t h i s  

ca se  t h a t  t h e  d i r t  b i k e ,  a s  it e x i s t e d  a t  t h e  t i m e  of  t h e  

a c c i d e n t ,  cou ld  n o t  have been used on t h e  p u b l i c  roads  

l e g a l l y .  

Although t h e  P l a i n t i f f  r e l i e s  s u b s t a n t i a l l y  upon 

v a r i o u s  o b i t e r  d i c t a  conta ined  i n  Mul l i s ,  t h i s  seminal  ca se  

makes it c l e a r  t h a t  U M I  coverage i s  t h e  r e c i p r o c a l  o f  t h e  

F i n a n c i a l  R e s p o n s i b i l i t y  Law, and t h a t  uninsured m o t o r i s t  

coverage i s  in tended  by s t a t u t e  t o  p r o t e c t  t h e  i n s u r e d s  t o  

t h e  e x t e n t  of t h e  requirements  of t h e  F i n a n c i a l  Responsibi l -  

i t y  Law. Th i s  Court s a i d :  

" I n  sum, ou r  ho ld ing  i s  t h a t  uninsured 
m o t o r i s t  coverage p r e s c r i b e d  by Sec t ion  627.0851 
i s  s t a t u t o r i l y  in tended  t o  prov ide  t h i s  r e c i p r o c a l  
o r  mutual equ iva l en t  o f  automobile l i a b i l i t y  
coverage p r e s c r i b e d  by t h i s  F i n a n c i a l  Responsibi l -  
i t y  Law, . . ." 252 So.2d a t  237-238. 

P e t i t i o n e r  quo te s  language from t h e  Mul l i s  ca se ,  and 

from Coleman v. F l o r i d a  Insurance Guarantee Assoc., Inc . ,  13  



FLW 1 3  ( F l a . ,  Jan .  7,  1 9 8 8 ) ,  which s a y s  t h a t  i n j u r y  t o  a n  

i n s u r e d  caused  by a n  u n i n s u r e d  m o t o r i s t  may n o t  b e  restrict- 

e d  by any c o n d i t i o n s ,  l o c a t i o n s ,  o r  c i r c u m s t a n c e s .  

However, r e l i a n c e  upon t h i s  language begs  t h e  q u e s t i o n .  

The i s s u e  h e r e i n  i s  whether  o r  n o t  t h e  a l l e g e d  t o r t  f e a s o r  

was a n  " u n i n s u r e d  m o t o r i s t "  a b  i n i t i o .  

The d i r t  b i k e  o p e r a t e d  by t h e  t o r t  f e a s o r  was n o t  

l i c e n s e d  and  was n o t  r e q u i r e d  t o  b e  l i c e n s e d  under  

S 316.605, F l a . S t a t .  (1981) ,  s i n c e  it was o p e r a t e d  i n  a n  

open f i e l d  i n  a n  undeveloped a r e a .  S i m i l a r l y ,  Chapter  316, 

F l a . S t a t .  c o u l d  n o t  b e  e n f o r c e d  a g a i n s t  t h e  o p e r a t i o n  o f  

t h i s  d i r t  b i k e  i n  t h e  open f i e l d .  See S 316.640, F l a . S t a t .  

(1981) ,  l i m i t i n g  t r a f f i c  enforcement  by any j u r i s d i c t i o n  o f  

t h e  streets and highways and o t h e r  p l a c e s  where t h e  p u b l i c  

h a s  a  r i g h t  t o  t r a v e l .  

With r e g a r d  t o  Chapter  324 o f  t h e  F l o r i d a  S t a t u t e s ,  t h e  

F i n a n c i a l  R e s p o n s i b i l i t y  Law p r o v i d e s  i n  S 324.011, 

F l a . S t a t .  ( 1 9 8 1 ) ,  t h a t  it i s  t h e  i n t e n t  o f  t h a t  c h a p t e r  t o  

r e c o g n i z e  t h e  e x i s t i n g  p r i v i l e g e  t o  own o r  o p e r a t e  a  motor 

v e h i c l e  on t h e  p u b l i c  streets o r  highways o f  t h e  S t a t e .  The 

F o u r t h  D i s t r i c t  Cour t  o f  Appeal h e l d  i n  P r i n z o  v .  S t a t e  

Farm, 465 So.2d 1364 ( F l a .  4 t h  DCA 1985) and Lane v. A l l -  

s t a t e  I n s .  Co., 472 So.2d 823 ( F l a .  4 t h  DCA 1 9 8 5 ) ,  t h a t  when 

c o n s i d e r i n g  t h e  q u e s t i o n  o f  coverage  under  F l o r i d a  S t a t u t e  

S 627.727; t h e  Cour t  may c o n s i d e r  t h e  d e f i n i t i o n s  i n  t h e  No 

F a u l t  A c t ,  § 627 .732(1) ,  t h e  T r a f f i c  C o n t r o l  Law, 

S 316.003(2)  and ( 2 1 ) ,  t h e  Motor L i c e n s i n g  Law, S 3 2 0 . 0 1 ( 1 ) ,  



and t h e  F i n a n c i a l  R e s p o n s i b i l i t y  Law, S 324.021(1);  and r ead  

them i n  p a r i  ma te r i a .  It  i s  c l e a r  t h a t  t h e  S t a t e  o f  F l o r i d a  

has no t  i n t r u d e d  by l e g i s l a t i o n  i n t o  t h e  ope ra t ion  o f  motor 

v e h i c l e s  a t  any o t h e r  p l ace  o t h e r  t h a n  p u b l i c  ways. That 

i s ,  on e i t h e r  p u b l i c  o r  p r i v a t e  streets, highways, park ing  

l o t s ,  e t c .  

Sec t ion  320.02 ( I ) ,  F l a . S t a t .  (19811, p rov ides  t h a t  

r e g i s t r a t i o n  i s  r equ i r ed  only  f o r  motor v e h i c l e s  which s h a l l  

be  ope ra t ed  o r  d r i v e n  upon t h e  highways o f  t h e  S t a t e .  A t  

t h e  t i m e  of t h e  a c c i d e n t  involved h e r e  i n  1982, t h e  s t a t u t e  

a l s o  r e q u i r e d  r e g i s t r a t i o n  o f  v e h i c l e s  which s h a l l  be  

mainta ined i n  t h e  S t a t e .  The c u r r e n t  v e r s i o n  of  

S 320.02 (1) , Fla .  S t a t .  (1985) , s p e c i f i c a l l y  p rov ides  t h a t  no 

r e g i s t r a t i o n  i s  r e q u i r e d  f o r  any motor v e h i c l e  which i s  no t  

opera ted  on t h e  roads  of  t h i s  S t a t e  dur ing  t h e  r e g i s t r a t i o n  

per iod .  

The uninsured d i r t  b i k e  involved  i n  t h i s  c a s e  d i d  n o t  

m e e t  t h e  d e f i n i t i o n  of  "motor v e h i c l e "  which i s  de f ined  

i n t e r  a l i a  i n  S 320.01 (1) ( a ) ,  F l a . S t a t .  (1981) ,  as a motor- 

c y c l e  opera ted  over t h e  p u b l i c  streets and highways o f  t h i s  

S t a t e  and used a s  a  means of  t r a n s p o r t i n g  persons  o r  proper-  

t y  over t h e  p u b l i c  streets and highways. I n  t h i s  connec- 

t i o n ,  see Sherman v. Reserve Ins .  Co., 350 So.2d 349 (F la .  

4 t h  DCA 1977) ,  a  c a s e  involv ing  PIP coverage. Therein ,  t h e  

Court  r u l e d  t h a t  an automobile which has  been rendered 

inope rab le  due t o  mechanical f a i l u r e  o r  d e f e c t  does n o t  f a l l  

w i th in  t h e  d e f i n i t i o n  of  a  motor v e h i c l e  and i s ,  t h e r e f o r e ,  



n e i t h e r  r equ i r ed  t o  be r e g i s t e r e d  and l i c e n s e d  nor  t o  c a r r y  

No F a u l t  insurance .  See a l s o ,  Quanstrom v .  Standard Guaran- 

t y  Ins .  Co., 504 So.2d 1295 (F la .  5 t h  DCA 1987).  Cf., 

S t a l e y  v .  F l o r i d a  Farm Bureau I n s .  Co., 328 So.2d 241 (F la .  

1st DCA 1976) .  Contra Williams v.  Leatherby Ins .  Co., 338 

So.2d 70 (F la .  3d DCA 1976) and Tapscot t  v .  S t a t e  Farm, 330 

So.2d 475 (F la .  1st DCA 1976).  

S i m i l a r l y ,  S 316.003 ( 6 4 ) ,  F l a . S t a t .  (1981) ,  provides  a  

d e f i n i t i o n  of v e h i c l e  a s  being one which may be t r a n s p o r t e d  

o r  drawn upon a  highway. Sec t ion  324.021 ( I ) ,  F l a . S t a t .  

(1981),  d e f i n e s  a  motor v e h i c l e  a s  being every sel f -pro-  

p e l l e d  v e h i c l e  which i s  designed and r equ i r ed  t o  be  l i c e n s e d  

f o r  u se  upon a  highway. Sec t ion  627.733, F l a . S t a t .  (1981) ,  

p rovides  t h a t  every owner o r  r e g i s t r a n t  of a  motor v e h i c l e  

r equ i r ed  t o  be r e g i s t e r e d  and l i c e n s e d  (emphasis added) i n  

t h i s  S t a t e  s h a l l  main ta in  s e c u r i t y  ( r e f e r r i n g  t o  t h e  re- 

qui red  PIP b e n e f i t s )  . 
Contras t  a  v i s i o n  of d i r t  b i k e  ope ra t ion  t o  t h e  opera- 

t i o n  of a  motor v e h i c l e  upon t h e  p u b l i c  ways of  t h i s  S t a t e .  

It  comes r e a d i l y  t o  t h e  mind's  eye. The d i r t  b i k e  c y c l i s t  

becomes a i r b o r n e  a s  he h u r t l e s  over  a  bump o r  h i l l o c k .  When 

he makes a  sharp  change of d i r e c t i o n ,  h i s  c l e a t e d  t ires 

throw a breaking wave of d i r t  h igh i n  t h e  a i r .  A s  t h e  r i d e r  

does a  "wheelie",  t h e  b ike  resembles a  r e a r i n g  s t a l l i o n .  

This  mental  imagery i s  f a r  from t h e  mind's response t o  t h e  

word "moto r i s t " .  

It i s  p a t e n t  t h a t  a l l  of t h e  s t a t u t e s  which d e f i n e  



"motor veh ic l e"  o r  "vehic le"  a r e  l i m i t e d  by d e f i n i t i o n  t o  

those  operated upon t h e  p u b l i c  ways of  t h e  S t a t e  of F lo r ida .  

I n  a d d i t i o n  t o  t h e  c a s e s  c i t e d  above, t h e  d e c i s i o n  i n  

Bedgood v. Hartford Accident Indemnity Co., 384 So.2d 1363 

(F la .  1st DCA 1980) and Martin v.  Nationwide Mutual F i r e  

Ins .  Co., 235 So.2d 1 4  (Fla .  2d DCA 1970) ,  s u b s t a n t i a t e  t h e  

p ropos i t ion  t h a t  t h e  l e g i s l a t u r e  d i d  no t  i n t end  t o  enac t  

l e g i s l a t i o n  governing v e h i c l e s  which w e r e  n o t  operated upon 

t h e  pub l i c  highways and byways of t h e  S t a t e  of F lo r ida .  

The Becraf t  ca se  decided t h a t  t h e  exc lus ionary  c l a u s e  

which i s  involved i n  t h i s  case  i s  no t  vo id  f o r  pub l i c  po l icy  

reasons.  I n  o t h e r  words, S t a t e  Farm could proper ly  exclude 

from coverage a v e h i c l e  p r imar i ly  designed f o r  use  o f f  t h e  

pub l i c  highways when it was being used o f f  t h e  p u b l i c  roads 

a s  it was here .  The c a s e s  upon which P l a i n t i f f  relies 

simply do n o t  reach  t h i s  i s s u e .  In  Progress ive  American 

Ins .  Co. v. Glenn, 428 So.2d 367 (F la .  3d DCA 1983) ,  t h e  

i s s u e  involved t h e  na tu re  of  t h e  motor v e h i c l e  being r idden  

by t h e  i n j u r e d  who claimed b e n e f i t s .  That i s s u e  does no t  

e x i s t  i n  t h i s  case .  Even though t h e  P l a i n t i f f  i n  t h i s  case  

was r i d i n g  a d i r t  b ike  which was i t s e l f  uninsured,  S t a t e  

Farm agrees  t h a t  under Mul l i s  t h e  P l a i n t i f f  could c la im 

coverage while  r i d i n g  h i s  d i r t  b ike  i f  it had been s t r u c k  by 

a s tandard  automobile,  f o r  example. 

P l a i n t i f f  claims t h a t  A l l s t a t e  v .  Almgreen, 376 So.2d 

1184 (Fla .  2d DCA 1979) ,  r e p r e s e n t s  a case  which i s  i n  

d i r e c t  c o n f l i c t  wi th  t h e  Becraf t  case .  However, t h a t  Court 



s p e c i f i c a l l y  s t a t e d  a s  follows: "Since w e  f i n d  t h a t  Appel- 

l a n t '  s po l i cy  provides  coverage,  w e  do n o t  address  whether 

s t a t u t e  r e q u i r e s  coverage i n  t h i s  i n s t ance . "  376 So.2d a t  

1186. The i s s u e  i n  t h a t  c a s e  had t o  do wi th  a n  exc lus ion  i n  

t h e  A l l s t a t e  po l i cy  which was s u b s t a n t i a l l y  d i f f e r e n t  than  

t h a t  i n  t h e  S t a t e  Farm p o l i c y  involved here .  

S t a t e  Farm ag rees  t h a t  t h e  o b i t e r  dictum i n  t h e  Alm-  

g r e e n  case  i s  con t r a ry  t o  t h e  d e c i s i o n  i n  t h e  Bec ra f t  case .  

However, t h e  Second D i s t r i c t  Court of Appeal i n  t h a t  ca se  

a l s o  s t a t e s  t h a t  it had p rev ious ly  he ld  t h a t  t h e  F inanc ia l  

Respons ib i l i t y  Laws a r e  no t  t o  be  r ead  i n  p a r i  mater ia  t o  

t h e  uninsured m o t o r i s t  laws. This  would appear t o  be  dictum 

which d i r e c t l y  c o n f l i c t s  wi th  t h e  Mul l i s  case .  

The d e c i s i o n s  of t h e  Fourth D i s t r i c t  Court  o f  Appeal 

a r e  c o n s i s t e n t  w i th  t h e  Mul l i s  case  i n  t h i s  regard .  A s  

s t a t e d  above i n  Pr inzo ,  Judge Downey made it c l e a r  t h a t  

s i n c e  t h e  l e g i s l a t u r e  neglec ted  t o  d e f i n e  motor v e h i c l e  i n  

F l o r i d a  S t a t u t e  S 627.727 ( t h e  U M I  s t a t u t e )  t h e  d e f i n i t i o n s  

provided under t h e  No F a u l t  Act S 627.732 (1) , t h e  T r a f f i c  

Control  Law SS 316.003(2) and ( 2 1 ) ,  t h e  Motor Vehicle 

Licensing Law S 320.02 (1) , may be  r e f e r r e d  t o  f o r  a  d e f i n i -  

t i o n  of motor v e h i c l e  f o r  purposes of t h e  uninsured moto r i s t  

coverage. I t  would appear obvious t h a t  under t hose  d e f i n i -  

t i o n s  t h e  d i r t  b ike  being opera ted  by t h e  P l a i n t i f f  was n o t  

a  "motor veh ic l e "  o r  "veh ic l e "  which t h e  l e g i s l a t u r e  has  

sought t o  r e g u l a t e .  

When t h e s e  f a c t s  a r e  considered from a p u b l i c  p o l i c y  



viewpoint ,  t h i s  Court may proper ly  cons ide r  t h e  p r o l i f e r a -  

t i o n  o f  d i r t  b i k e s  and dune buggies  and o t h e r  off - road 

v e h i c l e s .  These v e h i c l e s  a r e  mainta ined and ope ra t ed  

v i r t u a l l y  f r e e  of  any governmental r e g u l a t i o n  of  any kind.  

They c o n s t i t u t e  an unacceptab le  r i s k  t o  automobile c a s u a l t y  

i n s u r e r s .  For example, t h e  extreme youth of  some ope ra to r s ;  

t h e  adverse  ambience of o p e r a t i n g  cond i t i ons ;  t h e  u se  of 

v e h i c l e s  i n h e r e n t l y  unsafe  under any cond i t i ons ;  and t h e  

unpol iced a l coho l  consumption o f  many o p e r a t o r s  are a l l  p a r t  

and p a r c e l  of t h e  use  of o f f - road  r e c r e a t i o n a l  v e h i c l e s .  A 

c a r r i e r  who r e c e i v e s  a premium based only on t h e  underwri t -  

i n g  r i s k s  of t h e  normal o p e r a t i o n  o f  a family  v e h i c l e  has 

every r i g h t  and reason  t o  exclude t h e  p rospec t  of  c la ims  

a r i s i n g  from t h i s  unexpected,  unp red ic t ab l e  and dangerous 

exposure. Nor should S t a t e  Farm po l i cyho lde r s  bear  t h e  

i n c r e a s e d  c o s t  o f  i n s u r i n g  t h i s  a c t i v i t y  which i s  no t  

o therwise  s u b j e c t  t o  any p u b l i c  r e g u l a t i o n .  

A s  has  been shown i n  t h e  foregoing ,  t h e r e  i s  no F l o r i d a  

p u b l i c  p o l i c y  concerning e i t h e r  ope ra t ion  o r  i n s u r i n g  o f  

off - road v e h i c l e s .  I n  t h e  absence o f  such p u b l i c  p o l i c y  t o  

t h e  c o n t r a r y ,  t h e  p a r t i e s  may e n t e r  i n t o  such in su rance  

c o n t r a c t s  a s  they  p l ease .  Hanover Insurance  Co. v .  Bram- 

l e t t  228 So.2d 288 (F l a .  1st DCA 1969);  Zipperer v.  S t a t e  - 1  

Farm, 254 F2d 853 ( 5 t h  C i r .  1958) .  



CONCLUSION 

There i s  no p u b l i c  p o l i c y  which r e q u i r e s  a con t r a ry  

r e s u l t .  The d e c i s i o n  below should be  a f f i rmed.  
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