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PREFACE 

The p a r t i e s  w i l l  be r e f e r r e d  t o  by t h e i r  p r o p e r  names o r  a s  
P l a i n t  i f f  o r  Defendant .  

The f o l l o w i n g  symbols  w i l l  be u s e d :  

(R. ) Record on Appeal.  

(A. ) Appendix o f  P e t i t i o n e r .  



STATEMENT OF THE CASE 

T h i s  case i n v o l v e d  a w r o n g f u l  d e a t h  claim b r o u g h t  by John  

C a r g u i l l o  as  p e r s o n a l  r e p r e s e n t a t i v e  o f  t h e  e s t a t e  of  John  J o s e p h  

C a r g u i l l o ,  d e c e a s e d .  The d e c e a s e d  was t h e  s o n  o f  t h e  P l a i n t i f f  

who was i n v o l v e d  i n  a m o t o r c y c l e  a c c i d e n t  which  o c c u r r e d  on August  

2 4 ,  1982.  The d e c e d e n t  was r i d i n g  a Yamaha m o t o r c y c l e  which  

c o l l i d e d  w i t h  a S u z u k i  m o t o r c y c l e .  P l a i n t i f f  o r i g i n a l l y  s u e d  t h e  

owners  o f  t h e  S u z u k i  m o t o r c y c l e  i n v o l v e d  i n  t h e  a c c i d e n t ,  a s  w e l l  

as  t h e  d r i v e r .  L a t e r ,  t h e  County o f  Palm Beach a n d  S t a t e  Farm 

were a l s o  s u e d ,  t h e  l a t t e r  b e i n g  t h e  u n i n s u r e d  motor i s t  (UM) 

ca r r i e r  f o r  t h e  P l a i n t i f f  (R. 46-48) .  On May 3 0 ,  1 9 8 6 ,  P l a i n t i f f  

a n d  S t a t e  Farm e n t e r e d  i n t o  a s t i p u l a t i o n  o f  f a c t s  a n d  f i l e d  a 

j o i n t  m o t i o n  f o r  summary judgment  (R. 103-108) .  On J u l y  2 3 ,  

1986 ,  t h e  lower c o u r t  e n t e r e d  a n  o r d e r  g r a n t i n g  a summary judgment  

i n  P l a i n t i f f ' s  f a v o r  (R. 109-110) .  On A p r i l  4 ,  1 9 8 7 ,  S t a t e  Farm 

moved f o r  a r e h e a r i n g  (R. 115-116) and  on  J u n e  3 ,  1987 ,  t h e  c o u r t  

g r a n t e d  S t a t e  F a r m ' s  mo t ion  f o r  summary judgment  (R. 120-121) .  

On J u n e  2 5 ,  1987 ,  P l a i n t i f f  t i m e l y  f i l e d  h i s  n o t i c e  o f  a p p e a l  

o f  t h e  f i n a l  summary judgment  e n t e r e d  i n  f a v o r  o f  S t a t e  Farm ( R .  

1 2 3 ) .  On a p p e a l ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appea l  a f f i r m e d  on  

t h e  a u t h o r i t y  o f  S t a t e  Farm F i r e  and  C a s u a l t y  Co .  v .  B e c r a f t ,  501  

So.2d 1316 ( F l a .  4 t h  DCA 1986) (A.  1 ) .  The F o u r t h  D i s t r i c t  

c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n  t o  be  o f  g r e a t  p u b l i c  

i m p o r t a n c e :  



WHETHER A VEHICLE DESIGNED PRIMARILY FOR 
OFF-ROAD USE CAN BE EXCLUDED FROM UNIN- 
SURED MOTORIST COVERAGE BECAUSE IT IS NOT 
A "MOTOR VEHICLEf' WITHIN THE DEFINITION 
OF THE FINANCIAL RESPONSIBILITY LAW OR 
WHETHER SUCH AN EXCLUSION IS VOID FOR 
PUBLIC POLICY REASONS? 

This case is before this Court on the certified question. 



STATEMENT OF THE FACTS 

T h i s  a c c i d e n t  o c c u r r e d  on  August  24 ,  1982 ,  i n  a n  open  f i e l d  

on a d i r t  b i k e  t r a i l  which w a s  owned by Palm Beach County.  F o r  

p u r p o s e s  o f  t h e i r  r e s p e c t i v e  m o t i o n s  f o r  summary judgment ,  S t a t e  

Farm and  t h e  P l a i n t i f f  s t i p u l a t e d  t o  t h e  f o l l o w i n g :  ( 1 )  t h e  

a c c i d e n t  o c c u r r e d  i n  a n  o p e n  f i e l d  on  a d i r t  b i k e  t r a i l  which was 

owned by t h e  c o u n t y ;  ( 2 )  t h e  v e h i c l e s  i n v o l v e d  were a  S u z u k i  

m o t o r c y c l e  d r i v e n  by t h e  D e f e n d a n t ,  Johnny Mark D a v i s ,  a n d  a  

Yamaha m o t o r c y c l e  d r i v e n  by t h e  P l a i n t i f f ' s  d e c e d e n t ,  John  J o s e p h  

C a r g u i l l o ;  ( 3 )  even  though  t h e  m o t o r c y c l e s  were d e s i g n e d  f o r  u s e  

ma in ly  o f f  p u b l i c  r o a d s ,  t h e y  were r e g i s t e r e d  a n d  t i t l e d  by t h e  

S t a t e  o f  F l o r i d a ;  ( 4 )  t h e  m o t o r c y c l e s  had  no  h e a d l i g h t s ,  t u r n  

s i g n a l s ,  t a i l l i g h t s  and  h o r n s  a n d  were n o t  l i c e n s e d  f o r  o p e r a t i o n  

upon t h e  p u b l i c  h ighways  of  t h e  S t a t e  o f  F l o r i d a ;  ( 5 )  a t  t h e  t ime 

of  t h e  a c c i d e n t ,  S t a t e  Farm p r o v i d e d  u n i n s u r e d  m o t o r i s t  c o v e r a g e  

on  c e r t a i n  mo to r  v e h i c l e s  owned by t h e  P l a i n t i f f ;  ( 6 )  t h e  

m o t o r c y c l e  b e i n g  d r i v e n  by t h e  Defendan t  DAVIS w a s  u n i n s u r e d ;  ( 7 )  

S t a t e  Farm d e n i e d  c o v e r a g e  on t h e  u n i n s u r e d  m o t o r i s t  p o r t i o n  of  

t h e  claim b e c a u s e  t h e  Defendan t  D a v i s '  m o t o r c y c l e  w a s  a v e h i c l e  

which was d e s i g n e d  m a i n l y  f o r  u s e  o f f  o f  p u b l i c  r o a d s  and  t h e  

a c c i d e n t  o c c u r r e d  o f f  of p u b l i c  r o a d s  ( R .  103-104) .  The e x c l u s i o n  

i n  t h e  s u b j e c t  p o l i c y  p r o v i d e d  as f o l l o w s :  

An u n i n s u r e d  mo to r  v e h i c l e  d o e s  n o t  i n c l u d e  
a l a n d  mo to r  v e h i c l e . . . ( 5 )  d e s i g n e d  f o r  u s e  
m a i n l y  o f f  p u b l i c  r o a d s  e x c e p t  w h i l e  on  p u b l i c  
roads . . . (A .  6 ) .  



. .. Even t h o u g h  t h e  p r o p e r t y  where  t h e  a c c i d e n t  o c c u r r e d  was i n  a n  

undeve loped  area  owned by t h e  c o u n t y ,  i t  was f r e q u e n t l y  u s e d  by 

members o f  t h e  p u b l i c  as  a d i r t  b i k e  t r a i l  (A. 2-5).  

A f t e r  b o t h  p a r t i e s  moved f o r  summary judgmen t ,  t h e  c o u r t  

o r i g i n a l l y  e n t e r e d  summary judgment  i n  P l a i n t i f f ' s  f a v o r ,  h o l d i n g  

t h a t  t h e  e x c l u s i o n  was i n v a l i d  (R. l o g ) ,  b u t  l a t e r  r e v e r s e d  i t s e l f  

and  h e l d  t h a t  t h e  e x c l u s i o n  w a s  v a l i d  b a s e d  o n  t h e  a u t h o r i t y  o f  

S t a t e  Farm F i r e  and  C a s u a l t y  Co .  v .  B e c r a f t , 5 0 1  So.2d 1316 ( F l a .  

4 t h  DCA 1 9 8 6 ) .  A f i n a l  summary judgment  was e n t e r e d  i n  f a v o r  o f  

S t a t e  Farm (R. 120-121) which was a f f i r m e d  by t h e  F o u r t h  D i s t r i c t  

C o u r t  o f  Appeal .  (A. 1 ) .  



SUMMARY OF ARGUMENT 

State Farm's attempt to narrowly define "uninsured motor 

vehicle" based upon the location of the accident should be voided 

as against public policy. This Court stated in Mullis v. State 

Farm Mutual Automobile Insurance Co., 252 So.2d 229 (Fla. 1971), 

that the location of the accident should not be determinative of 

whether there is UM coverage. What is important is that the 

insured suffered bodily injury by the negligence of an uninsured 

motorist. The public policy concerning UM coverage is that such 

coverage is to be liberally construed and is designed to protect 

the insured and his or her family from injuries sustained by 

negligent uninsured motorists. Any attempts to narrow this 

coverage in terms of location or other conditions should be held 

invalid. Furthermore, the definition of "motor vehicle" found 

within the financial responsibility law should not govern or apply 

to UM coverage since the UM statute (F.S. 627.727 (1981)) speaks 

only in terms of motor vehicles registered in this state. 



ARGUMENT 

WHETHER A VEHICLE DESIGNED PRIMARILY FOR OFF- 
ROAD USE CAN BE EXCLUDED FROM UNINSURED MOTOR- 
IST COVERAGE BECAUSE IT I S  NOT A "MOTOR VEHICLE" 
WITHIN THE DEFINITION OF THE FINANCIAL RESPONS- 
IBILITY LAW OR WHETHER SUCH AN EXCLUSION I S  V O I D  
FOR PUBLIC POLICY REASONS? 

Even t h o u g h  t h e  P l a i n t i f f ,  i n  t h i s  b r i e f ,  h a s  u s e d  t h e  

c e r t i f i e d  q u e s t i o n  a s  p h r a s e d  by t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

Appea l ,  a  r e p h r a s i n g  which was u s e d  i n  P l a i n t i f f ' s  b r i e f  t o  t h e  

F o u r t h  D i s t r i c t  C o u r t  of Appeal which t h i s  C o u r t  may want t o  

c o n s i d e r  i s :  

Whether  a n  u n i n s u r e d  m o t o r i s t  c a r r i e r  c a n  
u n i l a t e r a l l y  e x c l u d e  c o v e r a g e  by n a r r o w l y  
d e f i n i n g  a n  " u n i n s u r e d  mo to r  v e h i c l e "  a s  n o t  
i n c l u d i n g  one  d e s i g n e d  f o r  u s e  m a i n l y  o f f  
p u b l i c  r o a d s ,  u n l e s s  t h e  a c c i d e n t  o c c u r s  on  
p u b l i c  r o a d s ?  

Even t h o u g h  t h e  F o u r t h  D i s t r i c t  C o u r t  a f f i r m e d  t h e  summary 

judgment i n  f a v o r  of S t a t e  Farm on t h e  a u t h o r i t y  of S t a t e  Farm 

F i r e  and  C a s u a l t y  Co. v. B e c r a f t ,  501  So.2d 1316  ( F l a .  4 t h  DCA 

1 9 8 6 ) ,  t h e r e  a r e  some d i f f e r e n c e s  between t h a t  c a s e  and  t h e  

i n s t a n t  c a s e .  I n  B e c r a f t ,  t h e  p l a i n t i f f  was a  p a s s e n g e r  i n  a  dune 

buggy which was b e i n g  o p e r a t e d  i n  a  s u g a r  c a n e  f i e l d  o f f  t h e  

p u b l i c  r o a d s  when t h e  buggy r o l l e d  o v e r  a n d  i n j u r e d  t h e  p l a i n t i f f .  

Even t h o u g h  t h e  dune  buggy was u n i n s u r e d ,  t h e  p l a i n t i f f ' s  f a t h e r  

had  two p o l i c i e s  w i t h  S t a t e  Farm c o n t a i n i n g  u n i n s u r e d  m o t o r i s t  

c o v e r a g e .  The UM e x c l u s i o n  s t a t e d  t h a t  no  UM c o v e r a g e  was 

p r o v i d e d  when t h e  v e h i c l e  i n v o l v e d  was " d e s i g n e d  f o r  u s e  ma in ly  

o f f  p u b l i c  r o a d s . "  I n  u p h o l d i n g  t h a t  e x c l u s i o n ,  t h e  F o u r t h  

D i s t r i c t  C o u r t  s t a t e d  t h a t :  



[blecause our motor vehicle financial respons- 
ibility law (Ch. 324, Florida Statutes) does 
not include off-road vehicles in its definition 
of motor vehicles, the carrier may exclude such 
vehicles when off public roads from its UM cover- 
age...501 So.2d at 1317. 

In the instant case, however, the exclusion was not applied to the 

vehicle the Plaintiff was occupying; rather, the exclusion was 

applied to the uninsured motorcycle involved and State Farm denied 

UM coverage because the definition of an "uninsured motor vehicle" 

did not include a vehicle designed for use mainly off public roads 

unless the accident occurred on public roads (A. 6). Therefore, 

the importance in the distinction between these two cases can be 

seen by the following: in Becraft, if the dune buggy had been 

struck by an uninsured automobile at the same location (i.e., off 

the public road) then UM coverage would still not have been 

provided. However, in the instant case, if the Plaintiff's 

motorcycle had been struck by an uninsured automobile at the same 

location (i.e. off the public road), then UM coverage would have 

applied under the State Farm policy. This inconsistency needs to 

be rectified by this Court. 

Florida Statutes section 627.727 (1981), provides in part: 

(1) No automobile liability insurance covering 
liability...shall be delivered or issued for 
delivery in this state with respect to any 
motor vehicle registered or principally garaged 
in this state unless coverage is provided there- 
in...for the protection of persons insured there- 
under who are legally entitled to recover 
damages from owners or operators of uninsured 
motor vehicles...(emphasis supplied). 

The logical starting point on this issue is the landmark case 

- 
of Mullis v. State Farm Mutual Automobile Insurance Co., 252 So.2d 

-8- 



229 ( F l a .  1 9 7 1 ) .  I n  t h a t  c a s e ,  t h e  mino r  p l a i n t i f f  was i n j u r e d  
. . 

w h i l e  o p e r a t i n g  a  non - in su red  Honda m o t o r c y c l e  when h e  was s t r u c k  

by t h e  n e g l i g e n c e  o f  a n  u n i n s u r e d  a u t o m o b i l e .  The mino r  

p l a i n t i f f ' s  f a t h e r  had  two p o l i c i e s  o f  a u t o m o b i l e  l i a b i l i t y  

i n s u r a n c e  w i t h  S t a t e  Farm which c o v e r e d  h i s  two a u t o m o b i l e s  b u t  

t h e  m o t o r c y c l e  was n o t  l i s t e d  on e i t h e r  o f  t h o s e  two p o l i c i e s .  

The a p p l i c a b l e  UM e x c l u s i o n  i n  t h a t  c a s e  s t a t e d  t h a t  c o v e r a g e  d i d  

n o t  a p p l y  i f  t h e  i n s u r e d  was i n j u r e d  w h i l e  o c c u p y i n g  a v e h i c l e  

which was n o t  a n  " i n s u r e d  a u t o m o b i l e " .  I n  h o l d i n g  t h i s  e x c l u s i o n  

i n v a l i d ,  t h i s  C o u r t  s t a t e d  t h a t  t h e  UM c o v e r a g e  a p p l i e s  "whenever  

o r  w h e r e v e r  b o d i l y  i n j u r y  i s  i n f l i c t e d  upon ( t h e  i n s u r e d )  by t h e  

n e g l i g e n c e  of  a n  u n i n s u r e d  m o t o r i s t . "  252 So.2d a t  238. The c o u r t  

h e l d  t h a t  UM c o v e r a g e  s h o u l d  b e  a f f o r d e d  "where  a n  u n i n s u r e d  

m o t o r i s t  n e g l i g e n t l y  i n f l i c t s  b o d i l y  i n j u r y  o r  d e a t h  upon a  named 

i n s u r e d  o r  a n y  o f  h i s  f a m i l y  r e l a t i v e s  r e s i d e n t  i n  h i s  

househo ld . . . "  252 So.2d a t  238. The c o u r t  f i n a l l y  n o t e d  t h a t  t h e  

p u b l i c  p o l i c y  o f  t h e  u n i n s u r e d  m o t o r i s t  s t a t u t e  i s  t o  p r o v i d e  

u n i f o r m  a n d  s p e c i f i c  b e n e f i t s  t o  members o f  t h e  p u b l i c  who a r e  

i n j u r e d  a s  a  r e s u l t  o f  t h e  n e g l i g e n c e  o f  u n i n s u r e d  o r  u n d e r i n s u r e d  

m o t o r i s t s :  

[ w l h e n e v e r  b o d i l y  i n j u r y  i s  i n f l i c t e d  upon named 
i n s u r e d  o r  i n s u r e d  members o f  h i s  f a m i l y  by t h e  
n e g l i g e n c e  o f  a n  u n i n s u r e d  m o t o r i s t ,  u n d e r -  what-  
e v e r  c o n d i t i o n s ,  l o c a t i o n s  o r  c i r c u m s t a n c e s ,  any  
o f  s u c h  i n s u r e d s  happen t o  be  i n  a t  t h e  t i m e ,  
t h e y  a r e  c o v e r e d  by u n i n s u r e d  m o t o r i s t  l i a b i l i t y  
i n s u r a n c e . . . 2 5 2  So.2d a t  233 ( e m p h a s i s  s u p p l i e d ) .  

T h i s  LTM c o v e r a g e  i s  n o t  t o  b e  " w h i t t l e d  away" by e x c l u s i o n s  a n d  

e x c e p t i o n s .  252 So.2d a t  233. 

T h e r e  a p p a r e n t l y  i s  a  c o n f l i c t  be tween  two d i s t r i c t s  a s  t o  



w h e t h e r  t h e  f i n a n c i a l  r e p s o n s i b i l i t y  l aw  (Ch. 324 ,  F l o r i d a  

S t a t u t e s )  i s  t o  be  r e a d  i n  p a r i  materia t o  t h e  u n i n s u r e d  m o t o r i s t  

l a w s .  B e c r a f t  a n d  P r i n z o  v .  S t a t e  Farm Mutua l  Automobile  

I n s u r a n c e  Co.,  1364  ( F l a .  4 t h  DCA t h e y  s h o u l d  

b e ;  A l l s t a t e  I n s u r a n c e  Co. v. Almgreen,  376 So.2d 1184  ( F l a .  2nd 

DCA 1979)  and  J o h n s  v .  L i b e r t y  Mutua l  I n s u r a n c e  Co., 337 So.2d 830 

( F l a .  2nd DCA 1 9 7 6 )  s a y  t h e y  s h o u l d  n o t .  The Almgreen c o u r t  

emphas i zed  t h a t  t h e  u n i n s u r e d  m o t o r i s t  s t a t u t e  (627 .727 ,  F l o r i d a  

S t a t u t e s )  r e q u i r e s  UM b e n e f i t s  f o r  e a c h  p o l i c y  i s s u e d  on  a  v e h i c l e  

r e g i s t e r e d  o r  g a r a g e d  i n  t h i s  s t a t e  t o  p r o t e c t  p e r s o n s  e n t i t l e d  t o  

r e c o v e r  f r o m  owner s  o f  u n i n s u r e d  mo to r  v e h i c l e s .  The c o u r t  

f u r t h e r  n o t e d  t h a t :  

i f  t h e  l e g i s l a t u r e  h a d  i n t e n d e d  t o  r e s t r i c t  
" u n i n s u r e d  mo to r  v e h i c l e s "  t o  t h o s e  r e g i s t e r e d ,  
f o r  on  r o a d  u s e ,  i t  would h a v e  done  s o  by 
i n c l u d i n g  t h e  m o d i f i e r  " r e g i s t e r e d "  w i t h  u n i n s -  
u r e d  mo to r  v e h i c l e s ,  as was done  w i t h  t h e  
v e h i c l e s  f o r  which t h e  u n i n s u r e d  m o t o r i s t  p o l i c i e s  
a r e  r e q u i r e d .  The f a i l u r e  t o  r e s t r i c t  u n i n s u r e d  
mo to r  v e h i c l e s  t o  t h o s e  r e g i s t e r e d ,  when t h e  
q u a l i f i c a t i o n  was u s e d  b e f o r e  i n  t h e  same s e n t e n c e ,  
i n d i c a t e d  t h a t  t h e  l e g i s l a t u r e  d i d  n o t  i n t e n d  
t o  s o  r e s t r i c t  b e n e f i t s .  376 So.2d a t  1186 .  
( e m p h a s i s  s u p p l i e d ) .  

The Second D i s t r i c t ' s  view o f  t h e  p u b l i c  p o l i c y  b e h i n d  u n i n s u r e d  

m o t o r i s t  p r o t e c t i o n  was s t a t e d  a t  l e n g t h  i n  Almgreen a s  f o l l o w s :  

[ w ] e  do  n o t  b e l i e v e  c o v e r a g e  i n  t h e  p r e s e n t  
i n s t a n t  t o  be  r e p u g n a n t  t o  any  c o n s i d e r a t i o n  of  
p u b l i c  p o l i c y .  U n i n s u r e d  m o t o r i s t  c o v e r a g e  
would p r o t e c t  a p p e l l a n t  i f  s h e  were s t r u c k  by 
a r e g i s t e r e d  v e h i c l e  on  p r i v a t e  p r o p e r t y  o r  a n  
u n r e g i s t e r e d  v e h i c l e  on  a  p u b l i c  r o a d .  I t  makes 
no  d i f f e r e n c e  t o  a p p e l l e e  w h e t h e r  t h e  m o t o r c y c l e  
which s t r u c k  h e r  was r e g i s t e r e d  o r  n o t .  Nor is  t h e  



~ u b l i c  s e r v e d  bv makine c o v e r a g e  d e ~ e n d e n t  on 
w h e t h e r  a n  i n s u r e d ,  s t r u c k  by a  u n r e g i s t e r e d  
v e h i c l e ,  was s t a n d i n g  i n  a p u b l i c  r o a d  s o  as  t o  
have  c o v e r a g e ,  o r  a  d r i v e w a y  o r  p a r k i n g  l o t  s o  as  
t o  l o s e  c o v e r a g e  t o  a p p e l l a n t ' s  a t t e m p t e d  e x c l u s -  
i o n .  The p u b l i c  p o l i c y  o f  t h e  u n i n s u r e d  m o t o r i s t  
s t a t u t e  i s - t o  pro;ide h i f o r m  a n d  s p e c i f i c  i n s u r -  
a n c e  b e n e f i t s  t o  members o f  t h e  p u b l i c  t o  c o v e r  
damages f o r  b o d i l y  i n j u r y  c a u s e d  by t h e  n e g l i g e n c e  
o f  i n s o l v e n t  o r  u n i n s u r e d  m o t o r i s t s .  M u l l i s  v .  S t a t e  
Farm Mutua l  Automobile  I n s u r a n c e  Co., 252 So.2d 229 
( F l a .  1971).  The c o u r t  i n  M u l l i s  n o t e d  t h a t  " t h e  
i n j u r y  i s  j u s t  a s  a c u t e  a n d  damaging t o  t h e  member 
of  t h e  p u b l i c  w h e t h e r  h e  w a s  i n j u r e d  as a  p e d e s t r i a n  
o r  w h i l e  r i d i n g  i n  a p u b l i c  conveyance  o r  i n  a n  
u n i n s u r e d  a u t o m o b i l e . "  252 So.2d a t  233. We add  
t h a t  t h e  i n j u r y  i s  i d e n t i c a l  when c a u s e d  by a n  
u n r e g i s t e r e d  m o t o r c y c l e  o r  a r e g i s t e r e d  o n e ;  i n  a  
p a r k i n g  l o t  a s  w e l l  a s  on  t h e  p u b l i c  s t r e e t s .  
376 So.2d a t  1186. ( e m p h a s i s  s u p p l i e d ) .  

The Almgreen c a s e  i n v o l v e d  a s i t u a t i o n  where  t h e  p l a i n t i f f  

was i n j u r e d  on  p r i v a t e  p r o p e r t y  by a n  u n i n s u r e d ,  u n r e g i s t e r e d  

m o t o r c y c l e  d e s i g n e d  f o r  o f f - r o a d  u s e  o n l y .  The i s s u e  w a s  w h e t h e r  

t h i s  v e h i c l e  was a "motor  v e h i c l e "  f o r  p u r p o s e s  o f  UM c o v e r a g e .  

The c o u r t ,  i n  l o o k i n g  t o  t h e  o r d i n a r y  meaning o f  "motor  v e h i c l e " ,  

n o t e d  i n  s e v e r a l  s o u r c e s  t h a t  i t  w a s  d e f i n e d  as :  

[ a l n y  s e l f - p r o p e l l e d  whee l ed  conveyance  t h a t  d o e s  
n o t  r u n  on r a i l s .  The American H e r i t a g e  D i c t i o n a r y  
of  t h e  E n g l i s h  Language,  a t  857  (1973).  Accord ,  I 
L i n c o l n  L i b r a r y  D i c t i o n a r y ,  a t  831 ( 1 9 7 0 )  376 
So.2d a t  1185. 

Under t h e  F l o r i d a  Uniform T r a f f i c  C o n t r o l  Law ( c h a p t e r  316, 

F l o r i d a  S t a t u t e s  (1981)) ,  "motor  v e h i c l e "  i s  d e f i n e d  unde r  

316.003 a s  " [ a l n y  v e h i c l e  which i s  s e l f - p r o p e l l e d . . . " .  I n  t h e  

i n s t a n t  c a s e ,  t h e  D e f e n d a n t ' s  S u z u k i  m o t o r c y c l e  w a s  c l e a r l y  a n  

" u n i n s u r e d  mo to r  v e h i c l e "  a n d  S t a t e  F a r m ' s  a t t e m p t  t o  n a r r o w l y  
,' 

d e f i n e  t h a t  t e r m  i n  o r d e r  t o  e x c l u d e  UM c o v e r a g e  f o r  t h e  P l a i n t i f f  

4 s h o u l d  b e  s t r u c k  down by t h i s  C o u r t .  A s  t h i s  C o u r t  r e c e n t l y  n o t e d  



i n  Coleman v .  F l o r i d a  I n s u r a n c e  G u a r a n t y  A s s o c i a t i o n ,  I n c . ,  13 

FLW 13 ( F l a .  J a n u a r y  7 ,  1 9 8 8 ) :  

[ u l n i n s u r e d  motoris t  p r o t e c t i o n  d o e s  n o t  i n u r e  
t o  a p a r t i c u l a r  motor v e h i c l e ,  b u t  i n s t e a d  
p r o t e c t s  t h e  named i n s u r e d  o r  i n s u r e d  members 
o f  h i s  f a m i l y  a g a i n s t  b o d i l y  i n j u r y  i n f l i c t e d  - - 

by t h e  n e g l i g e n c e  o f  a n y  u n i n s u r e d  moto r i s t  
u n d e r  w h a t e v e r  c o n d i t i o n s ,  l o c a t i o n s ,  o r  c i r c u m -  
s t a n c e s  a n y  o f  s u c h  i n s u r e d s  h a p p e n  t o  b e  i n  a t  
t h e  t ime. 13 FLW a t  p .14  ( e m p h a s i s  s u p p l i e d ) .  

The F o u r t h  D i s t r i c t ,  i n  B e c r a f t ,  u p h e l d  t h e  v a l i d i t y  o f  a UM 

e x c l u s i o n  s i n c e  t h e  a c c i d e n t  o c c u r r e d  o f f  t h e  p u b l i c  r o a d s .  T h i s  

same r a t i o n a l e  w a s  a p p l i e d  i n  t h e  i n s t a n t  case t o  e x c l u d e  UM 

c o v e r a g e .  P l a i n t i f f  s u b m i t s  t h a t  t h i s  r a t i o n a l e  c o n f l i c t s  w i t h  

t h e  M u l l i s  d e c i s i o n  b e c a u s e  t h i s  C o u r t  s p e c i f i c a l l y  s t a t e d  i n  

M u l l i s  t h a t  t h e  l o c a t i o n  o f  t h e  a c c i d e n t  s h o u l d  make no  d i f f e r e n c e  

w h a t s o e v e r  as  t o  t h e  a v a i l a b i l i t y  o f  UM c o v e r a g e .  What i s  

i m p o r t a n t  i s  t h e  f a c t  t h a t  t h e  i n s u r e d  h a s  s u s t a i n e d  i n j u r i e s  f r o m  

t h e  n e g l i g e n c e  o f  a n  u n i n s u r e d  motor i s t .  

The T h i r d  D i s t r i c t  C o u r t  of  A p p e a l ,  i n  P r o g r e s s i v e  American 

I n s u r a n c e  Co. v.  G l e n n ,  4 2 8  So.2d 3 6 7  ( F l a .  3 r d  DCA 1 9 8 3 )  f o l l o w e d  

t h e  r e a s o n i n g  o f  M u l l i s  a n d  Almgreen.  The c o u r t  h e l d  t h a t  w h e r e  

a n  a u t o m o b i l e  i n v o l v e d  i n  a n  a c c i d e n t  w a s  n o t  c o v e r e d  by i n s u r a n c e  

a n d  a moped upon  w h i c h  t h e  i n s u r e d  was r i d i n g  was n o t  owned by t h e  

i n s u r e d  o r  t h e  named i n s u r e d s ,  a n y  a t t e m p t  t o  e x c l u d e  c o v e r a g e  

b e c a u s e  t h e  moped h a d  l e s s  t h a n  f o u r  w h e e l s  w a s  a n  a t t e m p t  t o  

e x c l u d e  u n i n s u r e d  motor i s t  c o v e r a g e  b a s e d  s o l e y  o n  t h e  mode o f  

t r a n s p o r t a t i o n  a n d  was a n  i m p e r m i s s i b l e  e x c l u s i o n  u n d e r  S e c t i o n  

627 .727 ,  F l o r i d a  S t a t u t e s .  I n  t h e  i n s t a n t  case,  S t a t e  Farm i s  

.. a t t e m p t i n g  t o  e x c l u d e  c o v e r a g e  p a r t i a l l y  b e c a u s e  t h e  u n i n s u r e d  



v e h i c l e  w a s  d e s i g n e d  f o r  u s e  m a i n l y  o f f  p u b l i c  r o a d s .  The mode o f  

t r a n s p o r t a t i o n  s h o u l d  n o t  a f f e c t  t h e  d e f i n i t i o n  o f  " u n i n s u r e d  

motor v e h i c l e " ,  a s  l o n g  as  i t  i s  a "motor  v e h i c l e "  which  i s  

u n i n s u r e d .  

CONCLUSION 

For  t h e  r e a s o n s  s t a t e d  a b o v e ,  t h e  o p i n i o n  o f  t h e  F o u r t h  

D i s t r i c t  s h o u l d  b e  r e v e r s e d ,  a n d  a summary judgment  s h o u l d  be  

e n t e r e d  i n  f a v o r  o f  t h e  P l a i n t i f f .  
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