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QUESTION OF LAW TO BE ANSWERED 

I n  F l o r i d a ,  m u s t  a c o m p e n s a t o r y  d a m a g e s  a w a r d  

u n d e r l i e  a p u n i t i v e  damages award i n  a case i n  which t h e  

j u r y  has made e x p r e s s  f i n d i n g s  a g a i n s t  a Defendant?  
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INTRODUCTION 

P e t i t i o n e r ,  Ken A u l t ,  w i l l  be r e f e r r e d  t o  h e r e i n  as 

"Defendant , "  " P e t i t i o n e r "  o r  by h i s  p r o p e r  name. 

Respondent ,  Roy Lohr,  w i l l  be r e f e r r e d  t o  h e r e i n  a s  

" P l a i n t i f f  , I 1  "Respondent" o r  by h i s  p r o p e r  name. 

Re fe rences  t o  t h e  Record w i l l  be made i n  acco rdance  

w i t h  t h e  index  o f  t h e  r e c o r d  compiled by t h e  Uni ted  S ta t e s  

D i s t r i c t  C o u r t ,  S o u t h e r n  D i s t r i c t  o f  F l o r i d a ,  a s  f i l e d  

w i t h  t h e  U n i t e d  S t a t e s  Cour t  of Appeals  f o r  t h e  E leven th  

C i r c u i t .  
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STATEMENT OF THE CASE 

I n  t h e  i n s t a n t  case c la ims  were b r o u g h t  b y  t h e  

o r i g i n a l  P l a i n t i f f s ,  Roy Lohr  and Larry Rando lph ,  a g a i n s t  

m u l t i p l e  D e f e n d a n t s .  Because  t h i s  appeal i n v o l v e s  f a c t s  

and  p r o c e e d i n g s  a p p l i c a b l e  t o  b u t  o n e  of t h o s e  P l a i n t i f f s ,  

Roy L o h r ,  and  b u t  t w o  of t h o s e  D e f e n d a n t s ,  JAMES HOLT and  

K E N  A U L T ,  D e f e n d a n t s  w i l l  o m i t  r e f e r e n c e  t o  t h o s e  

p l e a d i n g s  a n d  p r o c e e d i n g s  a p p l i c a b l e  t o  D e f e n d a n t s  n o t  

c o n c e r n e d  w i t h  t h i s  appeal,  e x c e p t  where  n e c e s s a r y ,  b u t  

P l a i n t i f f s  w i l l  b e  r e f e r r e d  t o  j o i n t l y .  

T h i s  a c t i o n  w a s  c o m m e n c e d  b y  t h e  f i l i n g  o f  

P l a i n t i f f s '  C o m p l a i n t  s e e k i n g  d a m a g e s ,  c o s t s  a n d  

a t t o r n e y ' s  fees o n  o r  a b o u t  December 27 ,  1985.  ( R l - 1 ) .  

D e f e n d a n t s  r e sponded  t o  P l a i n t i f f s '  C o m p l a i n t  on  J a n u a r y  

2 8 ,  1 9 8 6 ,  b y  s u b m i t t i n g  a n  A n s w e r  t o  P l a i n t i f f s '  

C o m p l a i n t ,  e x c e p t  Count  I11 t o  which  D e f e n d a n t s  s u b m i t t e d  

a M o t i o n  t o  D i s m i s s .  ( R l - 1 8 ,  2 0 ) .  The Mot ion  of t h e  

D e f e n d a n t s  w a s  d u l y  r e sponded  t o  by t h e  P l a i n t i f f s  (R l -24 )  

and  u l t i m a t e l y  d e n i e d  by Order  of t h e  D i s t r i c t  C o u r t  d a t e d  

December 1 9 ,  1986 (R3-137) a f f i r m i n g  t h e  recommendat ion  of 

t h e  U n i t e d  S t a t e s  M a g i s t r a t e  (R3-126) .  

T h i s  m a t t e r  p r o c e e d e d  t h r o u g h  d i s c o v e r y ,  i n  

a c c o r d a n c e  w i t h  t h e  s c h e d u l i n g  o r d e r s  of t h e  D i s t r i c t  

C o u r t  (Rl -55 ,  7 2 ) .  W i t h i n  t h e  t i m e  f rames s e t  b y  t h e  

D i s t r i c t  C o u r t  f o r  s u b m i t t i n g  p r e t r i a l  m o t i o n s ,  t h e  

D e f e n d a n t s  s u b m i t t e d  numerous m o t i o n s  i n c l u d i n g  a M o t i o n  
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f o r  a S e p a r a t e  T r i a l  ( R 2 - 8 0 ) ,  a Mot ion  f o r  P r e t r i a l  

Conference  (R2-81) ,  a Motion i n  L i m i n e  (R2-85, 8 6 ) ,  and a 

Motion f o r  P a r t i a l  Summary Judgment on b e h a l f  o f  James D. 

H o l t ,  w i t h  a c c o m p a n y i n g  a f f i d a v i t s ,  d e p o s i t i o n s ,  

i n t e r r o g a t o r i e s  , s t a t e m e n t  o f  m a t e r i a l  f a c t s  a n d  

memorandum o f  l aw .  (R2-87-93) .  T h e s e  M o t i o n s  w e r e  

responded t o  i n  due c o u r s e  by t h e  P l a i n t i f f s  (R2-100-102). 

T h e  Motion f o r  P a r t i a l  Summary Judgment s u b m i t t e d  by 

D e f e n d a n t  J a m e s  D .  H o l t ,  d e m a n d e d  j u d g m e n t  u p o n  

P l a i n t i f f s '  claims of H o l t ' s  a l l e g e d  f a i l u r e  t o  a d e q u a t e l y  

s u p e r v i s e ,  t r a i n ,  d i s c i p l i n e  o r  e v a l u a t e  co-Defendant,  

Deputy Ken A u l t .  De fendan t s '  Motion i n  Limine r e l a t e d  t o  

t h e  i n a d m i s s a b i l i t y  of c e r t a i n  e v i d e n c e  p e r t a i n i n g  t o  a 

p r i o r  i n c i d e n t  of  misconduct  engaged i n  by Defendant  Ken 

A u l t .  T h e  r e s p o n s e  of  t h e  P l a i n t i f f s  asserted t h e  absence 

of  adequate p o l i c i e s  w i t h  r e g a r d s  t o  t h e  t r a i n i n g  and u s e  

of  c a n i n e s  and a f a i l u r e  t o  d i s c i p l i n e  A u l t  subsequen t  t o  

t h e  i n c i d e n t  i n  q u e s t i o n .  N o  e v i d e n c e  i n  t h e  fo rm o f  

d e p o s i t i o n s  o r  a f f i d a v i t s  was s u b m i t t e d  i n  r e sponse  t o  

Defendan t ' s  Motion. 

On O c t o b e r  3 0 ,  1 9 8 6 ,  t h e  U n i t e d  S t a t e s  M a g i s t r a t e  

e n t e r e d  h e r  Repor t  and Recommendations upon t h e  v a r i o u s  

p r e t r i a l  m o t i o n s ,  recommending d e n i a l  o f  D e f e n d a n t s '  

Motion f o r  Summary Judgment and Motion i n  L imine .  (R3- 

1 2 6 ) .  O b j e c t i o n s  t o  t h e  Repor t  and  Recommendation were 

d u l y  s u b m i t t e d  b y  t h e  p a r t i e s  ( R 3 - 1 2 7 ,  1 3 3 ,  1 3 4 ) .  
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A l t h o u g h  o n  t h e  e v e  o f  t r i a l  t h e  D i s t r i c t  C o u r t  e n t e r e d  a n  

O r d e r  p e r t a i n i n g  t o  t h e  Report and Recommendat ion of t h e  

M a g i s t r a t e ,  i t  was n o t  u n t i l  December 1 9 ,  1 9 8 6 ,  t h a t  t h e  

C o u r t  e n t e r e d  i t s  w r i t t e n  O r d e r  a f f i r m i n g  i n  p a r t  a n d  

d i s a f f i r m i n g  i n  p a r t  t h e  M a g i s t r a t e ' s  R e p o r t  a n d  

Recommendat ion.  (R3-137) .  I n  b o t h  t h a t  o r a l  O r d e r  a n d  i n  

t h e  u l t i m a t e  w r i t t e n  O r d e r ,  t h e  t r i a l  c o u r t  d e n i e d  t h e  

p r e t r i a l  m o t i o n s  o f  t h e  D e f e n d a n t s  r e f e r r e d  t o  h e r e i n .  

T r i a l  o f  t h i s  c a u s e  w a s  h e l d  i n  West P a l m  Beach ,  

F l o r i d a ,  o n  November 18 and  1 9 ,  1 9 8 6 .  A t  t h e  c l o s e  of 

P l a i n t i f f s '  case,  D e f e n d a n t  James D. Ho l t  moved f o r  a n d  

was g r a n t e d  a d i r e c t e d  v e r d i c t  p u r s u a n t  t o  R u l e  4 1 ,  

Federal R u l e s  of C i v i l  P r o c e d u r e ,  w i t h  t h e  r e s u l t i n g  f i n a l  

Order  a n d  J u d g m e n t  p e r t a i n i n g  t o  t h a t  c la im e n t e r e d  o n  

December 1 9 ,  1 9 8 6  ( R 3 - 1 3 8 ) .  A t  t h e  c o n c l u s i o n  o f  t r i a l  of 

t h e  r e m a i n i n g  i s s u e s ,  a l l  of w h i c h  p e r t a i n e d  t o  D e f e n d a n t  

Ken A u l t ,  t h e  j u r y  e n t e r e d  i t s  v e r d i c t  f i n d i n g  t h a t  Ken 

A u l t  c o m m i t t e d  a n  a s s a u l t  a n d  b a t t e r y  upon P l a i n t i f f  Roy 

L o h r ,  a n d  a w a r d e d  $ 5 , 0 0 0  i n  p u n i t i v e  damages w i t h o u t  a n  

a w a r d  of c o m p e n s a t o r y  d a m a g e s .  N o  v i o l a t i o n  of L o h r ' s  

c i v i l  r i g h t s  was f o u n d  b y  t h e  j u r y .  T h e  j u r y  f u r t h e r  

found t h a t  D e f e n d a n t  Ken A u l t  a s s a u l t e d ,  b a t t e r e d  a n d  

v i o l a t e d  t h e  c i v i l  r i g h t s  of P l a i n t i f f  L a r r y  Randolph  a n d  

awarded t o  P l a i n t i f f  R a n d o l p h  t h e  sum o f  $ 1 0 , 0 0 0  a s  

c o m p e n s a t o r y  damages a n d  t h e  sum of $30 ,000  as  p u n i t i v e  

damages.  J u d g m e n t  upon t h i s  v e r d i c t  was e n t e r e d  b y  t h e  
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D i s t r i c t  Cour t  on December 1 9 ,  1986 (R3-139). 

S u b s e q u e n t  t o  t h e  e n t r y  o f  t h i s  judgment,  Defendan t  

Ken A u l t  s u b m i t t e d  a t i m e l y  Motion f o r  N e w  T r i a l  and/or 

R e m i t t i t u r  ( R 3 - 1 4 0 ) ,  w h i c h  was r e s p o n d e d  t o  b y  t h e  

P l a i n t i f f s  (R4-143).  By Order d a t e d  J a n u a r y  1 3 ,  1987, t h e  

D i s t r i c t  Cour t  den ied  D e f e n d a n t ' s  Mot ion  f o r  N e w  T r i a l  

and/or R e m i t t i t u r  (R4-145). 

Appeal by Defendant  Ken A u l t  was t a k e n  t o  t h e  United 

S t a t e s  Cour t  of Appeals ,  E leven th  C i r c u i t ,  i n c l u d i n g  an  

a p p e a l  of  t h e  penden t  s t a t e  claims r a i s e d  by P l a i n t i f f  Roy 

Lohr,  a d d r e s s i n g  t h e  q u e s t i o n  o f  w h e t h e r  t h e  award  o f  

p u n i t i v e  damages by t h e  j u r y  cou ld  s t a n d  a b s e n t  a n  award 

of compensatory damages. The  case was b r i e f e d  b e f o r e  t h e  

Cour t  o f  Appeals  f o r  t h e  E leven th  C i r c u i t  and on J a n u a r y  

2 2 ,  1988, t h e  E leven th  C i r c u i t  r ende red  i ts  o p i n i o n .  I n  

t h a t  o p i n i o n ,  a s  t o  Roy Lohr,  t h e  United S t a t e s  Cour t  o f  

Appeals  f o r  t h e  E leven th  C i r c u i t  c e r t i f i e d  t o  t h i s  Cour t  a 

q u e s t i o n  o f  l a w  t o  be a n s w e r e d :  I n  F l o r i d a ,  m u s t  a 

compensatory damages award  u n d e r l i e  a p u n i t i v e  damages  

a w a r d  i n  a ca se  i n  w h i c h  t h e  j u r y  h a s  made e x p r e s s  

f i n d i n g s  a g a i n s t  a d e f e n d a n t ?  

T h e  c e r t i f i e d  q u e s t i o n  from t h e  Cour t  o f  Appeals  was 

r e c e i v e d  by t h i s  Cour t  on J a n u a r y  26 ,  1988, and p u r s u a n t  

t o  R u l e  9 .150 ,  F l o r i d a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e ,  

P e t i t i o n e r  s u b m i t s  h e r e w i t h  h i s  i n i t i a l  b r i e f .  
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STATEMENT OF TEE FACTS 

I n  March ,  1 9 8 4 ,  P l a i n t i f f s  Roy L o h r  a n d  L a r r y  

Randolph were i n m a t e s  i n  t h e  c u s t o d y  of  t h e  Department of 

C o r r e c t i o n s  a t  t h e  M a r t i n  V o c a t i o n a l  C e n t e r  l o c a t e d  i n  

M a r t i n  C o u n t y ,  F l o r i d a ,  ( R l - 1 - 4 ,  5 ,  8 ) .  A t  t h a t  t i m e  

b o t h  P l a i n t i f f s  were i n c a r c e r a t e d  b a s e d  u p o n  f e l o n y  

c o n v i c t i o n s .  (R5-164, 28, 1 0 0 ) .  

I n  t h e  e a r l y  a f t e r n o o n  hour s  of  March 7 ,  1 9 8 4 ,  t h e  

P l a i n t i f f s  f l e d  t h e  g r o u n d s  o f  t h e  M a r t i n  V o c a t i o n a l  

C e n t e r ,  w i t h o u t  p e r m i s s i o n  o r  a u t h o r i t y ,  b a s e d  upon a n  

a s s e r t e d  f e a r  f o r  t h e i r  l i v e s  a t  t h e  hands of  c o r r e c t i o n a l  

o f f i c e r s  a t  t h e  M a r t i n  V o c a t i o n a l  C e n t e r .  ( R l - 1 - 8 ) .  

P l a i n t i f f s  do  n o t  a s s e r t  t h a t  Defendants  H o l t  and A u l t  

posses sed  any knowledge of  t h i s  a l l e g e d  f e a r .  (Rl-164-48, 

1 0 6 ) .  A f t e r  e s c a p i n g ,  t h e  P l a i n t i f f s  wandered th rough  t h e  

p a s t u r e s  and marshes of w e s t e r n  Mar t in  County t h r o u g h o u t  

t h e  r e m a i n d e r  o f  t h a t  a f t e r n o o n  and i n t o  t h e  even ing .  

(R5-164-35) .  D u r i n g  t h e  c o u r s e  o f  t h e  e v e n i n g ,  t h e  

P l a i n t i f f s  a v o i d e d  a n d  e l u d e d  c a p t u r e  a n d  i g n o r e d  

o p p o r t u n i t i e s  t o  s u r r e n d e r ,  i n c l u d i n g  a t  l e a s t  o n e  

o p p o r t u n i t y  t o  s u r r e n d e r  t o  a depu ty  w i t h  t h e  S h e r i f f ' s  

O f f i c e  (R5-164-36, 103 ,  1 0 8 ) .  F i n a l l y ,  a t  a p p r o x i m a t e l y  

10:30  p.m., w e l l  a f t e r  d a r k  and some n i n e  t o  t e n  hours  

a f t e r  t h e i r  i n i t i a l  e s c a p e ,  t h e  P l a i n t i f f s  were r e c a p t u r e d  

by Defendant  Ken A u l t  and h i s  c a n i n e ,  Bear. (R5-164-38). 

Ken A u l t  had been employed w i t h  t h e  M a r t i n  County  
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S h e r i f f  f o r  approx ima te ly  f o u r  y e a r s  a t  t h e  t i m e  o f  t r i a l  

and p r e v i o u s l y  had  b e e n  employed  w i t h  t h e  L e e  Coun ty  

S h e r i f f  ' s  O f f i c e .  W h i l e  employed  w i t h  t h e  Lee County 

S h e r i f f ,  A u l t  had r e c e i v e d  c a n i n e  t r a i n i n g  a n d  was  

c e r t i f i e d  as  a c a n i n e  o f f i c e r .  Both A u l t  and h i s  c a n i n e ,  

Bear ,  had r e c e i v e d  e x t e n s i v e  t r a i n i n g  i n  acco rdance  w i t h  

t h e  s t a t e  r e g u l a t i o n s  and r e g u l a t i o n s  adopted  by n a t i o n a l  

o r g a n i z a t i o n s  gove rn ing  t h e  u s e  of c a n i n e s .  (R6-165-125- 

1 2 8 ) .  While a n  o f f i c e r  w i t h  t h e  Mar t in  County S h e r i f f ' s  

O f f i c e ,  Ken A u l t  had been invo lved  i n  one p r i o r  i n c i d e n t  

whereby h e  w a s  reprimanded by t h e  S h e r i f f  f o r  u s ing  poor 

judgment i n  s l a p p i n g  a you th  i n  h i s  c u s t o d y  s u b s e q u e n t  t o  

being provoked.  T h i s  p a r t i c u l a r  i n c i d e n t  d i d  n o t  i n v o l v e  

t h e  u s e  o f  a c a n i n e  and was t h e  o n l y  p r i o r  i n c i d e n t  

i n v o l v i n g  Ken A u l t  and a l l e g e d  misconduct .  (R5-164-72, 

73, 76; R6-165-146). 

The Mar t in  County S h e r i f f ' s  O f f i c e  h a s  had i n  u s e  a 

c a n i n e  u n i t  f o r  a number o f  y e a r s  p r i o r  t o  t h e  i n c i d e n t  i n  

q u e s t i o n .  I n  c r e a t i n g  t h e  c a n i n e  u n i t ,  t h e  S h e r i f f ,  

t h rough  h i s  s u b o r d i n a t e s ,  adopted  s p e c i f i c  p o l i c i e s  and 

p r o c e d u r e s  t o  h a n d l e  t h e  t r a i n i n g  and u s e  o f  c a n i n e s .  

A d d i t i o n a l l y ,  p u r s u a n t  t o  t h e s e  p o l i c i e s  and p r o c e d u r e s ,  

e x t e n s i v e  r e c o r d s  a re  k e p t  w i t h  r e g a r d s  t o  t h e  t r a i n i n g  of 

t h e  c a n i n e s  and t h e i r  u s e ,  i n c l u d i n g  p r e p a r a t i o n  o f  

r e p o r t s  on t h e  o c c a s i o n  of  a n  i n c i d e n t  i n v o l v i n g  a b i t e  

and t h e  pho tograph ing  of  any  i n j u r y  r e s u l t i n g  f rom t h e  
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b i t e ,  (R5-164-74, 75 ,  76; R6-165-143; R2-93-13, 1 4 ,  24,  

2 5 ) .  

S h o r t l y  a f t e r  t h e  escape by  t h e  P l a i n t i f f s ,  on March 

7 ,  1 9 8 4 ,  t h e  M a r t i n  V o c a t i o n a l  I n s t i t u t e  c o n t a c t e d  t h e  

M a r t i n  County S h e r i f f ' s  O f f i c e  t o  a d v i s e  of t h e  escape and  

t o  r e q u e s t  a s s i s t a n c e  i n  t r a c k i n g  a n d  a p p r e h e n d i n g  t h e  

P l a i n t i f f s .  ( R 5 - 1 6 4 - 6 7 ) -  To a s s i s t  i n  t h i s  t r a c k i n g  

o p e r a t i o n  d e p u t y  s h e r i f f  Ken A u l t  and  h i s  c a n i n e ,  Bear ,  

were c a l l e d  t o  a s s i s t .  (R6-165-128) .  A f t e r  p r e p a r i n g  

Bear and  l o c a t i n g  a s c e n t ,  A u l t  commenced t h e  t r a c k i n g  

p r o c e s s  w h i c h  u l t i m a t e l y  l e a d  him t h r o u g h  mi l e s  o f  t h e  

m a r s h e s ,  p a s t u r e s  and woods of w e s t e r n  M a r t i n  County  ove r  

a p e r i o d  o f  many h o u r s .  (R6-165-129, 1 3 1 ) .  

F i n a l l y ,  w e l l  a f t e r  d a r k ,  A u l t ' s  c a n i n e  a l e r t e d  upon 

a s c e n t  and  i n d i c a t e d  t h e  e x i s t e n c e  of t h e  s u s p e c t s  i n  a 

l a r g e ,  t h i c k  clump o f  palmetto b u s h e s .  A t  t h i s  t i m e  A u l t  

warned t h e  p o t e n t i a l  s u s p e c t s  of h i s  p r e s e n c e ,  t h a t  h e  w a s  

w i t h  t h e  M a r t i n  County  S h e r i f f ' s  O f f i c e ,  and t h a t  h e  was 

accompanied by  a c a n i n e  u n i t ,  i n c l u d i n g  a warn ing  t h a t  t h e  

c a n i n e  would b e  r e l e a s e d  i f  s u r r e n d e r  was n o t  i m m e d i a t e l y  

f o r t h c o m i n g .  (R6-165-133, 1 3 4 ) .  T h i s  warn ing  was h e a r d  

by  t h e  P l a i n t i f f s ,  b u t  i g n o r e d .  (R5-164-109).  

I n  o r d e r  t o  t a k e  c o n t r o l  of t h e  s i t u a t i o n ,  p ro t ec t  

h i m s e l f  a n d  a p p r e h e n d  t h e  s u s p e c t s ,  A u l t  r e l e a s e d  h i s  

c a n i n e  w i t h  t h e  i n t e n t i o n  o f  h a v i n g  t h e  c a n i n e  f i n d ,  

l o c a t e ,  h o l d  a n d  a p p r e h e n d  t h e  s u s p e c t .  (R6-165-134 ,  
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1 3 5 ) .  T h i s  s t e p  was t a k e n  d u e  t o  t h e  l a t e  h o u r ,  t h e  d a r k  

c o n d i t i o n s  a n d  t h e  k n o w l e d g e  t h a t  he  was d e a l i n g  w i t h  

e s c a p e d  f e l o n s ,  w h o s e  s t a t u s  a s  a r m e d  or  una rmed  was 

unknown.  (R6-165-134 ,  1 3 9 ) .  A u l t  t h e n  f o l l o w e d  h i s  

c a n i n e  i n t o  t h e  palmetto and  o b s e r v e d  Bear on  t o p  of o n e  

of t h e  s u s p e c t s ,  w i t h  a hold  upon t h a t  s u s p e c t .  (R6-165- 

135, 1 6 2 ) .  A u l t  proceeded t o  h a v e  t h e  s u s p e c t s  h a n d c u f f  

t h e m s e l v e s ,  removed t h e  c a n i n e ,  e x i t e d  t h e  a r e a  p l a c i n g  

t h e  P l a i n t i f f s  i n  t h e  c u s t o d y  of o t h e r  o f f i c e r s  w i t h  t h e  

S h e r i f f ' s  D e p a r t m e n t ,  a f t e r  w a l k i n g  some d i s t a n c e .  (R6- 

1 6 5 - 1 4 1 ,  1 4 2 ) .  T h e  P l a i n t i f f s  were t r a n s p o r t e d  t o  t h e  

h o s p i t a l  where t h e y  were t r e a t e d  f o r  b i t e s  and  scratches 

and  t h e n  t r a n s f e r r e d  t o  t h e  c u s t o d y  of t h e  M a r t i n  County  

J a i l .  (R5-164-91, 95 ,  4 5 ) .  

W h i l e  a t  t h e  j a i l ,  t h e  P l a i n t i f f s  compla ined  w i t h  

r e g a r d s  t o  t h e i r  t r e a t m e n t  d u r i n g  t h e  c o u r s e  of  t h e i r  

a r r e s t ,  w i t h  t h e  r e s u l t i n g  i n v e s t i g a t i o n  b e i n g  c o n d u c t e d  

b y  t h e  S h e r i f f  and  a n  i n t e r n a l  a f f a i r s  i n v e s t i g a t o r .  (R5- 

1 6 4 - 4 7 ,  5 5 ,  7 0 ) .  Due t o  somewhat c o n f l i c t i n g  v e r s i o n s  

w i t h  r e g a r d s  t o  t h e  i n c i d e n t  and  t h e  e x t e n t  t o  which t h e  

i n j u r i e s  may h a v e  b e e n  a c c i d e n t a l ,  S h e r i f f  James H o l t  d i d  

n o t  r e p r i m a n d  Ken A u l t  o r  take f u r t h e r  s teps w i t h  r e g a r d s  

t o  t h e  mat ter .  (R5-164-58, 71 ,  7 7 ) .  

I t  i s  upon  these f a c t s  P l a i n t i f f s '  b r o u g h t  t h e i r  

a c t i o n  c l a i m i n g  a v i o l a t i o n  of t h e i r  c o n s t i t u t i o n a l  r i g h t s  

t h r o u g h  t h e  u s e  of e x c e s s i v e  force  by D e f e n d a n t  Ken A u l t ,  
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s t a t e  claims i n v o l v i n g  a l l e g e d  a s s a u l t  and b a t t e r y  a g a i n s t  

Ken A u l t  and f e d e r a l  claims b rough t  a g a i n s t  S h e r i f f  James 

H o l t  a l l e g i n g  n e g l i g e n c e  and f a i l u r e  t o  s u p e r v i s e  and 

t r a i n  h i s  d e p u t i e s .  (Rl-1). I t  is  a l s o  upon these f a c t s  

t h a t  t h e  C o u r t  e n t e r e d  d i r e c t e d  v e r d i c t  i n  f a v o r  o f  

S h e r i f f  James H o l t  on t h e  c l a i m s  p e r t a i n i n g  t o  t h e  

S h e r i f f ,  s u b s e q u e n t  t o  i t s  p r i o r  d e n i a l  of t h e  e n t r y  of 

summary judgment upon t h e  same f a c t s  and  l a w .  F i n a l l y ,  

u p o n  t h e s e  f a c t s  t h e  j u r y  h e a r i n g  t h e  case r e n d e r e d  

judgment a g a i n s t  Defendant  Ken A u l t  and i n  f a v o r  o f  t h e  

P l a i n t i f f s .  
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SUMMARY OF ARGUMENT 

I t  is  a w e l l  e s t a b l i s h e d  r u l e  of F lo r ida  l a w  t h a t  a l l  

p u n i t i v e  damage a w a r d s  mus t  b e  s u p p o r t e d  by  a n  award of 

n o m i n a l  o r  c o m p e n s a t o r y  d a m a g e s .  McClain v .  P e n s a c o l a  

Coach C o r p o r a t i o n ,  1 3  So.2d 221 ( F l a .  1 9 4 3 ) .  A l though  

t h i s  g e n e r a l  r u l e  was m o d i f i e d  t o  a c e r t a i n  e x t e n t  by t h i s  

C o u r t  i n  L a s s i t e r  v .  I n t e r n a t i o n a l  U n i o n  of O p e r a t i n g  

E n g i n e e r s ,  349 So.2d 622 ( F l a .  1 9 7 6 ) ,  it is  clear  t h a t  t h e  

L a s s i t e r  h o l d i n g  d i d  n o t  o v e r r u l e  t h e  l o n g  e s t a b l i s h e d  

p r e c e d e n t  of McClain v.  P e n s a c o l a  Coach Corp., s u p r a .  

I n  t h e  years  s i n c e  t h e  Lass i te r  d e c i s i o n ,  t h e  i s s u e  

of w h e t h e r  n o m i n a l  o r  c o m p e n s a t o r y  d a m a g e s  a r e  i n d e e d  

p r e r e q u i s i t e s  t o  a n  a w a r d  o f  p u n i t i v e  d a m a g e s  h a s  

r e p e a t e d l y  b e e n  a d d r e s s e d  by t h e  F l o r i d a  d i s t r i c t  c o u r t s .  

T h e  v a s t  m a j o r i t y  of these cases h a v e  c o n t i n u e d  t o  hold  

t h a t  a n  a w a r d  of  p u n i t i v e  d a m a g e s  c a n n o t  be s u s t a i n e d  

w i t h o u t  a n  u n d e r l y i n g  a w a r d  of  n o m i n a l  or  c o m p e n s a t o r y  

d a m a g e s .  Sonson  v. N e l s o n ,  357 So.2d 747 ( F l a .  3 r d  DCA 

1 9 7 8 ) ;  Raffa v .  Dan ia  Bank, 372 So.2d 1173  ( F l a .  4 t h  DCA 

1 9 7 9 ) ;  A m e r i c a n  M o t o r c y c l e  I n s t i t u t e ,  I n c .  v .  M i t c h e l l ,  

380 So.2d 454 ( F l a .  5 t h  DCA 1 9 8 0 ) ;  Hauser  Motor Company, 

I n c .  v .  Byrd, 377  So.2d 773 ( F l a .  4 t h  DCA 1 9 7 9 ) ;  Buonopane 

v .  F r i t z ,  477 So.2d 1030  ( F l a .  4 t h  DCA 1 9 8 5 ) .  

I n  e a c h  o f  t h e s e  c a s e s  a p p l y i n g  t h e  L a s s i t e r  

d e c i s i o n ,  t h e  u n d e r l y i n g  b r e a c h  o f  d u t y ,  a n d  t h e  

e s t a b l i s h m e n t  o f  l i a b i l i t y  was found  by t h e  r e s p e c t i v e  
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j u r i e s .  Y e t  t h e  D i s t r i c t  C o u r t s ,  i n  p r o p e r l y  a p p l y i n g  t h e  

L a s s i t e r  d e c i s i o n ,  h e l d  t h a t  t h e  p u n i t i v e  damage awards 

were indeed improper .  When these d e c i s i o n s  a re  compared 

t o  t h e  f a c t s  of  t h e  i n s t a n t  case, i t  becomes c l e a r  t h a t  

t h e  j u r y  v e r d i c t  awarding p u n i t i v e  damages t o  P l a i n t i f f  

Roy Lohr  c a n n o t  s t a n d .  I n  a s i t u a t i o n  w h e r e  n e i t h e r  

c o m p e n s a t o r y  n o r  n o m i n a l  d a m a g e s  a r e  a w a r d e d  t o  a 

p l a i n t i f f ,  any award o f  p u n i t i v e  damages i s  improper .  
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ARGUHENT 

UNDER FLORIDA LAW AN AWARD O F  PUNITIVE DAMAGES 
I S  I N A P P R O P R I A T E  ABSENT AN AWARD OF NOMINAL 

OR COMPENSATORY DAMAGES TO A PLAINTIFF 

I t  is  a w e l l  e s t ab l i shed  r u l e  of F l o r i d a  law t h a t  a l l  

p u n i t i v e  damage awards m u s t  be s u p p o r t e d  by a n  award of 

n o m i n a l  o r  c o m p e n s a t o r y  d a m a g e s .  T h e  n e e d  f o r  a n  

u n d e r l y i n g  award o f  damages a s  a r e q u i s i t e  f o u n d a t i o n  fo r  

a n  award of p u n i t i v e  or "exempla ry"  damages was s e t  o u t  by 

t h i s  C o u r t  i n  McClain v. P e n s a c o l a  Coach C o r p o r a t i o n ,  1 3  

So.2d 221  ( F l a .  1 9 4 3 ) .  I n  h o l d i n g  t h a t  t h e  P l a i n t i f f  was 

n o t  e n t i t l e d  t o  an  e x e m p l a r y  damage award i n  h i s  a s s a u l t  

a n d  b a t t e r y  a c t i o n ,  t h e  c o u r t  s t a t e d :  'I G e n  e r a 11 y , 
e x e m p l a r y  damages a re  n o t  r e c o v e r a b l e  i n  a n  a c t i o n  u n l e s s  

a c t u a l  damages a re  shown, and s u c h  a r u l e  is  a p p l i c a b l e  t o  

cases  o f  a s s a u l t  a n d  b a t t e r y . "  13  So.2d 221,  a t  222. 

Q u o t i n g  for  Am.Jur. 219. 

A l t h o u g h  t h i s  g e n e r a l  r u l e  was m o d i f i e d  t o  a c e r t a i n  

e x t e n t  by  t h i s  C o u r t  i n  L a s s i t e r  v. I n t e r n a t i o n a l  Union of 

O p e r a t i n g  E n g i n e e r s ,  349  S o . 2 d  622  ( F l a .  1 9 7 6 ) ,  i t  is 

clear t h a t  t h e  Lass i te r  h o l d i n g  d i d  n o t  o v e r r u l e  t h e  l o n g  

e s t a b l i s h e d  p r e c e d e n t  of McClain v.  P e n s a c o l a  Coach Corp., 

s u p r a . l  A l t h o u g h  t h i s  C o u r t  r e c o g n i z e d  t h a t  a n  award of  

T h e  L a s s i t e r  o p i n i o n ,  i n  r e s o l v i n g  a c o n f l i c t  
among t h e  F lo r ida  d i s t r i c t  c o u r t s ,  h e l d  t h a n  a n  award of 
p u n i t i v e  damages need  n o t  bear r e a s o n a b l e  r e l a t i o n s h i p  t o  
t h e  amount of a c t u a l  damages awarded ,  a n d  t h u s  a n  award  of 
nomina l  damages was h e l d  s u f f i c i e n t  t o  j u s t i f y  a p u n i t i v e  
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p u n i t i v e  d a m a g e s  d o e s  n o t  h a v e  t o  be p r o p o r t i o n a l l y  

re la ted t o  t h e  amount of  a c t u a l  damages  awarded  by t h e  

j u r y ,  i n  no way does  t h e  o p i n i o n  s p e c i f i c a l l y  o v e r r u l e  t h e  

l o n g  s t a n d i n g  r e q u i r e m e n t  t h a t  some d a m a g e s ,  e i t h e r  

nominal o r  compensatory,  m u s t  f i r s t  be awarded. 

I n  t h e  y e a r s  s i n c e  t h e  Lassi ter  d e c i s i o n ,  t h e  issue 

of  w h e t h e r  n o m i n a l  o r  c o m p e n s a t o r y  damages  a r e  i n d e e d  

p r e r e q u i s i t e s  t o  a n  award o f  p u n i t i v e  d a m a g e s  has  

r e p e a t e d l y  been addres sed  by t h e  F l o r i d a  d i s t r i c t  c o u r t s .  

The v a s t  m a j o r i t y  of  these cases have con t inued  t o  hold  

t h a t  a n  award o f  p u n i t i v e  damages  c a n n o t  be s u s t a i n e d  

w i t h o u t  a n  u n d e r l y i n g  award o f  nominal o r  compensatory 

damages. 

T h e  f i r s t  d e c i s i o n  t o  i n t e r p r e t  L a s s i t e r  was Sonson 

v. Nelson ,  357 So.2d 747 ( F l a .  3 rd  DCA 1 9 7 8 ) .  I n  Sonson, 

a c i v i l  a c t i o n  f o r  a s s a u l t  and f a l s e  a r r e s t ,  j u r y  v e r d i c t s  

were e n t e r e d  i n  f a v o r  o f  t h e  t h r e e  p l a i n t i f f s .  No 

compensatory damages were a s s e s s e d ,  b u t  each p l a i n t i f f  

r e c e i v e d  a p u n i t i v e  damage award. I n  r u l i n g  on t h e  

d e f e n d a n t ' s  m o t i o n  f o r  a new t r i a l ,  t h e  l o w e r  c o u r t  

de te rmined  t h a t  t h e  v e r d i c t s  were d e f e c t i v e  and g r a n t e d  a 

new t r i a l .  On a p p e a l  of t h i s  r u l i n g ,  t h e  T h i r d  D i s t r i c t  

C o u r t  o f  A p p e a l  a f f i r m e d  t h e  lower c o u r t ' s  d e c i s i o n  t o  

g r a n t  t h e  new t r i a l ,  s t a t i n g  t h a t :  "The argument t h a t  t h e  

L a s s i t e r  d e c i s i o n  a l l o w s  no p u n i t i v e  damage judgmen t  

damage award. 
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w i t h o u t  a t  l e a s t  n o m i n a l  o r  c o m p e n s a t o r y  damages is  

s u p p o r t e d  by t h e  Lass i te r  d e c i s i o n . "  Sonson v.  Nelson,  

357 So.2d 747  a t  748. Q u o t i n g  a t  l e n g t h  from L a s s i t e r  on 

t h e  q u e s t i o n  o f  n o m i n a l  d a m a g e s ,  t h e  S o n s o n  c o u r t  

de te rmined  t h a t  nominal damages were indeed  a p r e r e q u i s i t e  

t o  a p u n i t i v e  damage a w a r d ,  s t a t i n g :  "The i s s u e  o f  

nominal damages n o t  having been s u b m i t t e d  t o  t h e  j u r y ,  t h e  

t r i a l  c o u r t  p r o p e r l y  g r a n t e d  a new t r i a l . "  Sonson, s u p r a ,  

a t  748. 

The  Sonson  d e c i s i o n  w a s  fo l lowed i n  Raf fa  v.  Dania 

Bank, 372 So.2d 1173 ( F l a .  4 t h  DCA 1 9 7 9 ) ,  a c i v i l  s u i t  f o r  

w r o n g f u l  c o n v e r s i o n .  T h e  j u r y ,  i n  f i n d i n g  f o r  t h e  

p l a i n t i f f ,  assessed no compensatory damages  b u t  awarded  

t h e  p l a i n t i f f  $25 ,000  i n  p u n i t i v e  damages .  Fol lowing  

McClain v. Pensaco la  Coach C o r p o r a t i o n ,  152 F l a .  876, 1 3  

So.2d 2 2 1  ( 1 9 4 3 ) ,  and Sonson v.  Nelson ,  s u p r a ,  t h e  c o u r t  

s ta ted :  "The  l a w  is  w e l l  s e t t l e d  t h a t  p u n i t i v e  damages  

r e q u i r e  a n  award of  compensatory damages . . . a v e r d i c t  

w h i c h  f i n d s  no c o m p e n s a t o r y  damages  w h a t s o e v e r  a n d  

p u n i t i v e  damages o f  $25,000 is w i t h i n  t h i s  p r o h i b i t i o n . "  

372 So.2d 1173,  a t  1 1 7 4 .  

T h e  L a s s i t e r  d e c i s i o n  was f u r t h e r  e x p l a i n e d  i n  

Amer ican  Motorcyc le  I n s t i t u t e ,  I n c .  v. M i t c h e l l ,  380 So.2d 

454 ( F l a .  5 t h  DCA 1 9 8 0 ) .  I n  r e a f f i r m i n g  t h e  g e n e r a l  r u l e  

t h a t  p u n i t i v e  damages r e q u i r e  u n d e r l y i n g  compensatory o r  

nominal s u p p o r t ,  t h e  c o u r t  s t a t e d :  
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"The a p p e l l e e  a r g u e s  t h a t  t h e  case of  
L a s s i t e r  v .  I n t e r n a t i o n a l  U n i o n  
O p e r a t i n g  E n g i n e e r s ,  349 So.2d 622 
( F l a .  1 9 7 7 )  d i s p e n s e s  w i t h  t h e  
n e c e s s i t y  for-  t h e  compensatory award,  
and t h a t  t h e  award o f  p u n i t i v e  damages 
i m p l i e s  a f i n d i n g  o f  t h e  u n d e r l y i n g  
breach of  d u t y  and t h e  r e q u i s i t e  nexus 
be tween  t h a t  b reach  and t h e  p u n i t i v e  
damage a w a r d .  W e  do  n o t  f i n d  t h a t  
c o n c l u s i o n  i n  Lass i t e r ,  nor  have o t h e r  
p o s t - L a s s i t e r  d e c i s i o n s . "  ( c i t a t i o n s  
o m i t t e d ) .  

The c o u r t  went on t o  conc lude  t h a t :  

" L a s s i t e r  m e r e l y  r e s o l v e d  a 
p r e e x i s t i n g  c o n f l i c t  among v a r i o u s  
a p p e l l a t e  c o u r t  d e c i s i o n s  b y  
d i s a l l o w i n g  a r u l e  t h a t  would r e q u i r e  
some mathematical r e l a t i o n s h i p  between 
t h e  amounts  awarded on one c l a i m  f o r  
compensatory damages and f o r  p u n i t i v e  
damage. 'I 

380 So.2d 452, a t  454.2 

Most r e c e n t l y ,  i n  Buonopane v .  F r i t z ,  477 So.2d 1030 

( F l a .  4 t h  DCA 1 9 8 5 ) ,  t h e  c o u r t  r e v e r s e d  t h e  t r i a l  c o u r t  

d e c i s i o n  i n  a c i v i l  s u i t  where t h e  j u r y  r ende red  a v e r d i c t  

i n  f a v o r  of  t h e  p l a i n t i f f ,  y e t  a s s e s s e d  a z e r o  award o f  

c o m p e n s a t o r y  damages. T h i s  was fo l lowed by an  award of 

$ 3 , 0 0 0  i n  p u n i t i v e  damages. Although it is clear  t h a t  t h e  

j u r y  was s a t i s f i e d  t h a t  t h e  p l a i n t i f f  had " e s t a b l i s h e d  

l i a b i l i t y  f o r  a b reach  of  d u t y , "  Lass i te r  349 So.2d 620 a t  

S i m i l a r l y ,  i n  Hauser Motor Company, I n c .  v.  Byrd, 
377 So.2d 773 ( F l a .  4 t h  DCA 1 9 7 9 ) ,  a c i v i l  j u d g m e n t  
a g a i n s t  a c o r p o r a t i o n  awarding no compensatory damages and 
$1 ,500  i n  p u n i t i v e  damaqes was h e l d  t o  be d e f e c t i v e  and 
i m p r o p e r ,  -and t h e  4 t h  D i s t r i c t ,  c i t i n g  Sonson v.  Nelson 
and R a f f a  v.  Dania B a n k ,  aff i rmed t h e  lower c o u r t ' s  g r a n t  
of d e f e n d a n t ' s  motion f o r  a new t r i a l .  
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6 2 6 ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  r e v e r s e d  t h e  

p u n i t i v e  damage award s t a t i n g :  " T h e  law i n  F l o r i d a  is  

c l e a r  t h a t  one canno t  r ecove r  f o r  p u n i t i v e  damages i f  no 

compensatory damages a r e  awarded." 477 So.2d 1030 c i t i n g  

L a s s i t e r ,  349 So.2d 622 ( F l a .  1976)  and Raffa v. Dan ia  

Bank, 372 So.2d 1173 ( F l a .  4 t h  DCA 1 9 7 9 ) .  

I n  e a c h  o f  t h e s e  c a s e s  a p p l y i n g  t h e  L a s s i t e r  

d e c i s i o n ,  t h e  u n d e r l y i n g  b r e a c h  o f  d u t y ,  a n d  t h e  

e s t a b l i s h m e n t  o f  l i a b i l i t y  was found by t h e  r e s p e c t i v e  

j u r i e s .  Y e t  t h e  D i s t r i c t  C o u r t s ,  i n  p r o p e r l y  a p p l y i n g  t h e  

L a s s i t e r  d e c i s i o n ,  h e l d  t h a t  t h e  p u n i t i v e  damage awards 

were indeed improper .  When these d e c i s i o n s  a re  compared 

t o  t h e  f a c t s  of t h e  i n s t a n t  case,  it becomes c l ea r  t h a t  

t h e  j u r y  v e r d i c t  awarding p u n i t i v e  damages t o  P l a i n t i f f  

Roy Lohr canno t  s t a n d .  A l t h o u g h  t h e  j u r y  s p e c i f i c a l l y  

found  t h a t  b reach  o f  d u t y  had  been  e s t a b l i s h e d ,  t h e  

g e n e r a l  r u l e  d e r i v e d  from Lassi ter  and its progeny c l e a r l y  

r e q u i r e s  t h a t  m o r e  t h a n  t h e  b a r e  e s t a b l i s h m e n t  o f  

l i a b i l i t y  i s  n e c e s s a r y  t o  s u p p o r t  a n  award of p u n i t i v e  

damages. D e s p i t e  t h e  e n t r y  of a " s p e c i a l  v e r d i c t "  a g a i n s t  

D e f e n d a n t  Ken A u l t ,  t h e  F l o r i d a  l a w  on t h i s  p o i n t  is  

u n d e n i a b l y  c l e a r .  I n  a s i t u a t i o n  w h e r e  n e i t h e r  

c o m p e n s a t o r y  n o r  n o m i n a l  d a m a g e s  a r e  a w a r d e d  t o  a 

p l a i n t i f f ,  any award of  p u n i t i v e  damages is  improper .  
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CONCLUSION 

A s  t h e  f o r e g o i n g  d i s c u s s i o n  and l e g a l  a u t h o r i t y  

i l l u s t r a t e s ,  t h e  award of p u n i t i v e  damages t o  P l a i n t i f f ,  

Roy L o h r ,  c a n n o t  s t a n d  a b s e n t  a n  award o f  n o m i n a l  o r  

compensatory damages. 

R e s p e c t f u l l y  s u b m i t t e d  t h i s  &- d a y  o f  F e b r u a r y ,  

1988. 
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