
IN THE SUPREME COURT 
STATE OF FLORIDA 

KEN AULTY 

Petit ionerfDef endant 

RespondentfFlaintiff~ 

CASE NO. 7 1 3 8 1 7  

ON CERTIFICATION FROM 
UNITED STATES COURT OF A P  

FOR THE ELEVENTH CIRCU 

. \  

CASE NO. 87-5122 

Salvatore Scibettaz Esq. 
L a w  Offices of Fetterman and 

630 U.S. Highway Onez 2nd Floor 
North Palm Beachz FL 33408 

Associates 

(305) 845-2510 

Attorney for RespondentfPfaint iff 



Questian o f  Law tu be Answered - - - - - - - - - - - 

Statement o f  the Facts - - - - - - - - - - - - - - - 
S u m m a r y  ct f  Argument - - - - - - - - - - - - - - - - - 

UNDER FLORIDA LAW- PUNITIVE DAMAGES ARE 
PROPERLY ALLOWABLE UPON A SPECIFIC FINDING 
O F  LIABILITY AGAINST THE DEFENDANT - - - - - - - 

Certificate a f  Service - - - - - - - - - - - - - - - 

i 

i i  

i i i  

1 

2 

5 

7 

7 

13 

14 



'F, M&%.ghe_?&!l 
380 So.2d 454 I F l a .  5 t h  DCA 1980) - - - - - - - 5 9 7 ~ 8  

Euonopa_.i7e_ gA f=r&&z r 
477 So.2d 1030 ( F l a .  4 t h  DCA 1985) - - - - - - 599 

SensnlZ v.5. NelsQr, 1 

357 %.2d 747 ( F l a .  3 r d  DCA 1978) - - - - - - - 5 7 8  



In Floridar must a compensatory damages award underl ie  a 

punit ive damages award i n  a case  i n  which t h e  jury has made 

express f indings  against a Defendant? 

i i i  - - 

? 

.- 



I 

I NTRODUCT I ON 
.--I I - I - I I I -- 

P e t i t i o n e r r  Ken A u l t ,  w i l l  b e  referred t o  h e r e i n  a5 

"Defendant r "  " P e t i t i o n e r "  or by h i s  p rope r  name. 

Respondentr  Roy Lohr9  w i l l  b e  referred t G  h e r e i n  a5 

" P l a i n t i f f  r "  "Respcmdent" o r  by h i 5  p rope r  name. 

R e f e r e n c e s  tct t h e  Record w i l l  b e  made i n  acco rdance  w i t h  

t h e  index o f  t h e  r e c o r d  compiled by t h e  Uni ted  States D i s t r i c t  

C o u r t s  S o u t h e r n  D i s t r i c t  o f  F l o r i d a r  as f i l e d  w i t h  t h e  United 

States Cour t  o f  Appeals  f o r  t h e  E leven th  C i r c u i t .  
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Respondent disagrees with the Petitionef's Statement of 

Facts with regard to the opportunities to surrender himself and 

the occurrences during his recapture. Had the facts been as 

stated by Petitionerz the jury would not have found i n  

Plaintiff's favor. 

After escaping3 the Plaintiffs walked through the fields in 

the area of the Correctional Center and didn't get very far from 

the Vocational Center itself. They discovered that they had 

been walking i n  circles. (R5-164-35). Although shortly after 

the escape of the Plaintiffs? the Martin County Sheriff's Office 

was requested to assist in the tracking and apprehension I R 5 -  

164-67) Plaintiffs had no opportunities tcl turn themselves in 

without officers from the Correctional Facility (which they had 

fled in fear of their lives) being present. (R5-164-36, 1 0 3 9  

100) .I At approximately 10:30 p.m. the Plaintiffs were 

recaptured by Petitioner? who had K - 9  Bear with him. < R5-164- 

38). Plaintiffs concealed themselves within the clear area of a 

palmetto head until the time of their apprehension. <H5-164-369 

103). Shortly prior to the apprehensionr Plaintiff Randolph 

noticed somecme with a flashlight and a dog come by. The dog 

tame i n  the front uf the palmetto head and stopped. The dog was 

then pulled back. The dag then came around behind Plaintiff in 

the palmetto headr entering the Palmetta head with Petitianer. 
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Petitioner walked between the Plaintiffs with the dog. 

Petitionerr with gun drawns ordered Plaintiffs to freeze and 

r c ~ l l  over on their stomachsr placing their hands behind theii- 

ears. (R5-164-39). 

After inquiring whether Plaintiffs had any weaponsr 

Petitioner threw a pair or handcuffs down between them9 

instructing Plaintiff Lohr to cuff themselves together. 

Plaintiff Randolph put his right arm out and Plaintiff placed a 

handcuff on Plaintiff Randolph's right arm and then on his own 

arm. They then ShGGk the handcuffs ta demonstrate that they 

were secure. Petitioner then told Plaintiff to lie back down. 

(R5-164-409 104). 

Throughout this entire times Petitioner had a flashlight Gi-i 

Plaintiffs and did not radio for any assistance or notify anyone 

that he had captured the Plaintiffs. (R5-164-40). After the 

Plaintiffs had laid back downr Petitioner commenced kicking at 

their feet and commanding h i s  dog to "Get h i m s  B e a r s  get h i m s  

Bear." The dog bit Plaintiff Randolph on his shoulder and 

Plaintiff Randolph thought that the dog was gcling for his 

throat. The dog was on top of himr scratching and biting and 

eventually started grabbing him by the buttocks and picking him 

up and dropping him. Plaintiff Lahr was bitten GT) the back of 

the leg? the shoulder and the back of his head. Thrcwghout the 

entire attack? Plaintiffs Ldere yelling and screaming for 

Petitioner to call the dccg off. Petitioner alternated the dog 
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b e t w e e n  t h e  P l a i n t i f f s ,  w i t h  P l a i n t i f f  Randolph c a t c h i n g  t h e  

b r u n t  o f  t h e  attack. The attack c o n t i n u e d  u n t i l  P e t i t i o n e r  

c a l l e d  t h e  d o g  o f f  and  t o l d  t h e  P l a i n t i f f s  t o  g e t  up. f R5-164- 

4 1 3  423 43!, 1 0 4 ) .  The  en t i re  attack by t h e  d o g  o c c u r r e d  af ter  

P l a i n t i f f s  w e r e  h a n d c u f f e d .  CH5-164-41).  
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T h e  f ac t  t h a t  t h e  R u l e  of F l o r i d a  Law w i t h  r e g a r d  t o  t h e  

i s s u e  r a i s e d  is n u t  w e l l  e s t a b l i s h e d  is c l e a r l y  d e m o n s t r a t e d  by 

t h e  Ui-tited States D i s t r i c t  C o u r t  o f  Appea l s '  c e r t i f i c a t i o n  o f  

t h e  q u e s t i o n  t o  t h i s  C o u r t .  

T h e  g e n e r a l  r u l e  a s  s t a t e d  i n  M_c_ClgLr! y z  e%zfiz;ltr:ol-a C_u;l!& 

Ch!:egt~gt,i~~!fi7 13 SKI .2d 221 l F l a .  1943)  was mod i f  i e d  by t h i s  C o u r t  

i i3 !+izzj,,tg~~ y:- &i~g~ifigtj~i!~~t !..h..hC!fi ~f CIp.e~:.~i..h~~ E_s~Lfiggra Y 349 

Su.2d 622 CFla. 197&17 i n d i c a t i n g  t h a t  i t  is t h e  l i a b i l i t y  f a r  

t h e  b r e a c h  o f  a d u t y  t h a t  s u p p o r t s  a p u n i t i v e  damage award.  

113 t h e  y e a r s  s i n c e  t h e  LgzzL&e_r decisicti-is Respondent  a g r e e s  

t h a t  t h e  A p p e l l a t e  C o u r t s  h a v e  c o n s i s t e n t l y  h e l d  t h a t s  a b s e n t  a n  

award af  nclrninal or compensa to ry  damages? an award of p u n i t i v e  

damages cai-tnclt b e  a l l o w e d  tcs s t a n d .  Sonson yl N e l s o n 9  357 So.2d 

'747 ! Fla. 3 r d  DCk 1978 1 j B s f l f  y2 Qslis gs3k 9 372 SO. 2 d  11'73 

!Fla. 4 t h  DCA 1979) j P~_mg-ica_r! _Mg&q~cyccl~; ~_r!I~i~~!tg2, h~:,"~ y2. 

-_-_I.-.I__ M i t c h e l l  p 380 So.Zd 454 !Fla. 5 t h  DCk 1 9 8 0 ) ;  !-hy-lg~ Met~!!: 
CompanyL IEC_,~  yl Byrds 377 So.2d 773 ( F l a .  4th DCA 1379); 

E!ciE.fiQE%Ee V; Erir-g9 47'7 Sc1.2d 1030 (Fla. 4 t h  I jCA 1985). 

Howevery i n  e a c h  o f  s a i d  cases? t h e  f i n d i n g  o f  t h e  u n d e r l y i n g  

b r e a c h  o f  d u t y  c a n  o n l y  b e  i n f e r r e d  f rom t h e  f a c t  t h a t  t h e  j u r y  

awarded p u n i  t itre damages.  

Oi-t t h e  o t h e r  hands i n  cases i n  which t h e  j u r y  s p e c i f i c a l l y  

found  a b r e a c h  o f  t h e  u n d e r l y i n g  d u t y 3  t h e  award o f  p u n i t i v e  
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damages wa5 allowed to stand even though the jctry made nu award 

of numirial ur cnmpensatary damages. Eqllifi FedeEa& Credit Unioi-1 

-..- v.. CLti-fmaltp -1.----1_ 386 SO .2d €360 (F la .  1st DCA l9SO) j Ng4g.s v, s5g5g 

-.--..... Farm Mt.rtua1 I--”---.- -..----..---I--- A u t o m c s b i  le Ii-ist.\rantze -._I I-” I”-.- Company? 1-1- 398 So .2d 445 I F l a .  2d 

DCX 1981). 

Since the jury affirmatively determined that Petiticmei- 

d i d r  i n  fact? batter Respondent? the award of punitive damages 

should be affirmed. 

- & -  



UNDER FLORIDA LAW? PUNITIVE DAMAGES ARE F'ROPERLY ALLOWABLE 
UPON A SPECIFIC FINDING OF LIABILITY AGAINST THE DEFENDANT 

If the current status of the law with regard to punitive 

damages is well settled in the State of Florida:. it is settled 

in favor of Plaintiff herein. 

All of the cases relied upon by Defendant are 

distinguishable from the case before the Caui-t. There w a s  no 

specific finding of liability in any of said casess and in that 

regard. Plaintiff fully agrees with Defendant"5 quotation from 

underlying breach of duty cannot be implied from the fact that 

punitive damages are awarded. It is nctt Plaintiff's contention 

Although the principal issue raised in Lassiter was the 

requirement of a relationship between punitive and compensatory 

damages, this Court did state the following: 

"Nominal damages are awarded to vindicate an 
invasion of one's legal rights? where? 
although no physical or financial injury has 
been inflicted, the underlying cause of action 
has been proved to the satisfaction of a jury.  
(citations omitted). Ac c or d i i-iq 1 y , --_I the 
establishment Gf lisbility fe1 a br_esch ex 
dyty _will s ~ e e n ~ t  i~ ~ttZrler_w..i~% eGcit..iy.!z damiq_e 
a_wsxd..?" EyeP $2 t h_ r  ah_s_erics ef fin,aEE..ial XG_s_S 

- 7 -  



I-- f 0 1- which cpgpensatpry cI_a_mqes _w~yXg be  
a p p r o p r i a t e .  (emphas is  a d d e d ) .  Id .  a t  62sT 
26. 

The d i s t i n g u i s h i n g  f a c t o r  be tween t h e  case b e f o r e  t h i s  Cour t  and 

t h e  cases r e l i e d  upon by Defendant  is t h e  f i n d i n g  o f  a breach  o f  

d u t y  as t h e  u n d e r l y i n g  l i a b i l i t y  f o r  t h e  award o f  p u n i t i v e  

damages. 

117 S~~ih~fi v- b I ~ & ~ ~ ~ s  J57 SO .2d 747 ( F l a .  3 r d  UCA 1978)  5 I-ID 

compensatory damages w e r e  awarded no r  w a s  t h e r e  any f i n d i n g  of 

l i a b i l i t y  a g a i n s t  t h e  Defendan t s  on t h e  a c t i o n s  f o r  a s s a u l t  and 

fa l se  arrest. T h e r e  be ing  no f i n d i n g  o f  l i a b i l i t y ! ,  t h e  r e v e r s a l  

o f  t h e  award o f  p u n i t i v e  damages is p rope r  under  bo th  L a s s i t e r  

%jury awarded p u n i t i v e  damages. 

T h e  Complaint i n  _Mj,t;chg_ll was a twu-count Complaint t h e  

f i r s t  c o u n t  sounding  an a c t i o n  i n  c o n t r a c t  and a secctnd coun t  

sctunding a n  a c t i o n  i n  f r a u d  and r e q u e s t i n g  p u n i t i v e  damages. I n  

r e n d e r i n g  its v e r d i c t  t h e  j u r y  awarded compensatory damages 01-1 

t h e  c u n t r a c t  coun t  b u t  o n l y  p u n i t i v e  damges on t h e  f r a u d  c o u n t .  

Again!, t h e r e  w a s  no f i n d i n g  of l i a b i l i t y  on t h e  f r a u d  coun t  

- 8 -  



(Fla. 4th DCA 197913 the jury returned a general verdict in 

favcfi- nf Plaintiffs awarding no compensatory damages but 

ar-Jarding punitive damages. The verdicts contained no basis o f  

establishing the liability ctf the Defendants i n  either case. It 

i s  Plaintiff's contention that it was the use o f  the general 

verdict form without the rendering o f  compensatory damages that 

i-endered said verdicts for punitive damages defective. 

The last o f  Defendant' s cited authority i s  J&$:uzgxt~_e yL 

Ei-itzr 477 So2d 1030 (Fla. 4th DCA 1985). Based upon Defendant's 

statemeint that the Plaintiff therein had "established liability 

fur a breach of dutyr" it would appear most favorable tu 

Defendant's position herein. Howeverr Plaintiff can find nc~ 

such language in said opinion. The Court i n  Buonopaner in 

discussing the verdictr merely said: 

In this civil caser the jury brought in a z e r o  
verdict i n  favor of the Plaintiff ot-i the 
quest ion of compensatory damages. 
Paradnxicallyr in a separate verdict formr 
they assessed punitive damages in the amount 
o f  $3r000.00. Id, at 1030. 

There w a s  no finding that the Plaintiff had "established 

liability" for a breach of duty. 

Based upon that verdictr the only way any breach of duty 

can be said to have been established is by implying the same 

from the awarding of punitive damages. Plaintiff has already 

conceded that this is improper but it is not what occurred ii-i 

the case before this Court. 

- 9 -  



A s  p r e v i o u s l y  i n d i c a t e d ?  i t  is P l a i n t i f f ’ s  c o n t e n t i o n  t h a t  

hr ; r ; i t e ; r s_  s~p_jwg s h i f t e d  t h e  c r i t e r i a  f rom w h e t h e r  ctr n o t  

cumpensable  o r  nominal  damages are awarded t o  whe the r  or n u t  

l i a b i l i t y  h a s  b e e n  e s t a b l i s h e d  f o r  a b r e a c h  o f  d u t y .  In  t h e  

case p r e s e n t l y  b e f o r e  t h i s  Ccturt? t h e  j u r y  s p e c i f i c a l l y  found  

t h a t  Defendan t  A u l t  u sed  e x c e s s i v e  f o r c e  o r  b a t t e r e d  P l a i n t i f f  

Lohr and f u r t h e r  s p e c i f i c a l l y  found  t h a t  Defendan t  A u l t  a c t e d  

m a l i c i u u s l y 9  i n t e n t i o n a l l y ?  w i l f u l l y ,  w a n t o n l y z  o r  w i t h  

c o n s c i o u s  d i s r e g a r d  t o  t h e  r i g h t s  o f  P l a i n t i f f ?  Rcty Lcthr. (RE- 

35, 3 6 ) .  A s  s u c h ?  t h e  j u r y  i n  t h i s  case c l e a r l y  found  a 

l i a b i l i t y  f o r  t h e  u n d e r l y i n g  t o r t  o f  b a t t e r y .  

The o n l y  cases ctt-i p o i n t  would s u p p o r t  t h e  p o s i t i o r i  o f  

P l a i n t i f f  i n  t h i s  case. I n  Eql ic  E.edxI~,al cj:ed,i,% Qj:..hgg y.” 

Curfman, 386 So.2d 860 ( F l a .  1st DCA 19801, t h e  C o u r t  h e l d  t h a t  

t h e  j u r y ’ s  f a i l u r e  t o  assess nominal  damages d i d  n u t  p r e c l u d e  a n  

award c t f  p u n i t i v e  damages s i n c e  t h e  j u r y ,  on a s p e c i a l  v e r d i c t  

f o r m ?  s p e c i f i c a l l y  found  t h a t  t h e  Defendan t  had c o n v e r t e d  

P l a i n t i f f  ‘s p r o p e r t y .  I n  o t h e r  words ,  t h e  j u r y  i n  t h a t  case 

s p e c i f i c a l l y  found  t h a t  t h e r e  had b e e n  a b r e a c h  o f  t h e  

u n d e r l y i n g  d u t y  t h e r e b y  e s t a b l i s h i n g  l i a b i l i t y .  

Ii-i t h e  case o f  N_g&e_z v_, state; Egl:~ Mutug& (kttomctci&g 

..... I n s u r a n c e  I._^._ .”””___ I Compa_Eyr .“_ ._ - 398 So .E?d 445 ( F l a .  2nd DCA 1981 ! the Ccturt 

h e l d  t h a t ?  e v e n  though P l a i n t i f f  may n o t  b e  e n t i t l e d  t o  

compensa to ry  damages u n d e r  F l o r i d a ’ s  No F a u l t  Law b e c a u s e  h e  

f a i l s  t o  m e e t  t h e  t h r e s h o l d  o f  permanent  i n j u r y 3  h e  c a n  s t i l l  

- 10 - 



recover punitive damages if there is a finding of liability. 

It appears frcsm the record of the present case that the 

jury was clearly instructed that a finding o f  liability nt-i  the 

issue o f  assault and battery was necessary f o r  the awarding o f  

punitive damages. The jury was instructed that: 

"On the issue o f  whether Plaintiff suffered an 
assault and battery? if you find for 
Plaintiffs and also find that Defendant Ault 
acted with malice:. moral turp i tude I 
wantonness I wilfulness5 o r r ec k 1 ess 
indifference to the rights of athersr you may? 
in your discretion? assess punitive damages 
against such Eefendant as punishment and as a 
deterrent tcc others." (R6-165-225). 

That the jury followed this instruction? which was given without 

cgb jection? is evident from their verdict wherein they first 

found that Defendant Ault did batter Plaintiff and5 based 

thereon? awarded punitive damgaes to Plaintiff. 

In summarys it is P1aintiff"s ccmtention that the Rule of 

Law in Florida should require the finding of liability for a 

breach of duty before a Plaintiff can be entitled ta punitive 

damages. In this regard? Plaintiff would direct the Court tct 

the commerts made by Justice Pearsun in the case o f  Ggshgrsr _v, 

Lewis? 408 So2d 600 (Fla. 3rd DCA 1982). At Page 602? Foot- 

note 4 3  Justice Pearson stated: 

"Since an award of nominal damages is the 
functional equivalent of a finding of 
liability without actual damages? it would 
appear where liability is established there 
should be no need to insist upon the formality 
of nc~miaal damages;. 

- i 1  - 



TG hold otherwise in a case where the special verdict 

clearly established the liability of the Defendant f a r  the 

underlying tort would advance a Rule of Law which emphasizes 

form over substance. 

I n  a situation where the liability G f  the Defendant is 

clearly established by way of a special verdict3 an award of 

punitive damages is properr even in the absence of an award of 

compensatory or nominal damages. 

- 12 - 
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-. 

A s  the foregoing discussion and legal authority 

illustrates, the jury having found liability for the breach of a 

duty, the award caf punitive damages to Plaintiff should be 

affirmed and the question certified to this Court by the United 

States District Court of Appeals for the Eleventh Circuit should 

be answered in the negative. 

Respectfully submitted this dh% day of Februarys 1988. 

LAW OFFICES OF FETTERMAN AND ASSOCIATES 
Attorney fctr Respondent/Plaintiff 
630 U. S. Highway One, 2nd Floor 
North Palm beach, FL 33408 
(305) 845-2310 
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I HEREBY CERTIFY that a capy of  t h e  foregoing has been s e n t  

by U.S. Mail t u  KEITH C. TISCHLER? ESQ.? P a r k e r ?  Skelding? M c V G ~  

8 Labasky? 318 North Monroe S t r e e t ?  Post O f f i c e  B o x  6695 

Tallahassee,  FL 32301, this&?#& day o f  February? 1988. 

/ -  SALVATORE SCIBETTA 

. I  
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