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SYMBOLS l_-_l AND REFEREN(= 

I n  t h i*% b r i e f ,  the a p p e l l a n t ,  The Florida Bat-, w i l l  be referred to 

” T h e  B a r ’ ’  . Tlie appel- lee ,  J O H N  J .  SCHILLER,  will be ieferred to as 

t’iie 7 esponden t” . ”C” will r e f e r -  to t h e  C o m p l a i n t .  ” T R  1” will refer 

tLe trainxi ipi. ort the .Cilia3 F i e a t  ing on April 8, 1988. ”Ti? 2” wlll 

9 1  

%- L e i ? ? -  1-0 ~-?ie t:atjsi_yj.pt 01 the ~ ? s = P  ;,,ipline heal-jug h e l d  on J u n e  1, 1988, 

” H R ”  wi il r e f e r  to the I ejpurt of t.he referee eritered on J u n e  2 3 ,  1938, 



STATEKENT O F  THE CASE AND OF.THE FACTZ 

T h e  r-espoxident al:cepts T h e  B a r '  '3 s t a t e m e n t  of t.he c z a s e  and.  of the 

f a c t s  w i  th the f a 1  i . o w i . n g  e x c e p t i o n s :  

I fie repor t of the audi. t o r  i n d i c a t e s  that; he determined the .maximum 

:siTio~--t,age i n  -the respnrldent ,  ' s - t r - - u s t  a c-count -. -. t o  be $38,  155.83 ass o f  .June 

3 0 ,  1988. T h e r e a f t e r ,  the amoun-t, of t h e  def i c i e n c g  cler,reased p r i o r  1;a 

the t i m e  The Bar reque:,-te,d an a - u d i  t of the r e s p o n d e n t '  :s tri.ist accounts 

F o l l ~ ~ w i ~ i g  the a u d i t  I the rt+"- -,2pondent, d i s c o v e r e d  that ce r t a in   sum^, due 

h l i n  as Beets had not  been c r e d i t e d .  h i m ,  A f t e r  making the a p p r o p r i a % c  

@ adj  u s t ; m n e n - t ; s ,  the m r r i . m u m  shortaye in the a c c o u n t  $2t5 ,  7 5 2 .  04. T h e  

r e : :~punder i t r  made per:5ona1 d e p o s i t s  i.nto the account, w h i . c h  tmlanced  this 

:shortage.  (NR, p. 1:) 

.7 - 
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S U M M A R Y  OF ARGUMENT 

The refeipe i n  th i : s  rase  recommended t h a t  the r e sponden t  be 

s‘u*sper1(3& f r o m  the Florida Bar far a period of two years, f o l l o w e d  by 

ane y e a r s  probati on,  3acr:e~zsful comple t ion  of the Florida Ear Ethic,.; 

e x a m i u a t i n n ,  c o x n p l s t i  o n  of a r r u b t  account ing  c o u r s e  aiid quar-tex-l-.~ 

reports of hi. t r u s t  a c ~ o u r ~ t ,  f o l l o w i n g  a n y  eventual r e i n s t a t e m e n t  for 

Llle p r o b a t  iarlcax-y year together w i t h  the payment (if the costs of t,he 

d i s c i p i  inar y p r u c e e d i q s .  



A R G U ME NT 

ISSUE: SHOULD THE REFEREE’S RECOMMENDATION OF A SUSPEN- 
SION GF TWO (21  YEARS AND THEREAFTER IJNTIL PROOF OF 
REHABILITATION; SUCCESSFUL COMPLETION OF THE FLORIDA BAR 
EXAMINATION ON LEGAL ETHICS; CGMPLETIOK OF A TRUST 
ACCOUNTING COURSE; ONE (1) YEAR PROBATION WITH QUARTERLY 
REPORTS OF TRUST ACCOIINTS SITBMITTED TO THE BAR; ACCOUNT- 
ING FOR ALL TRUST FUNDS CURRENTLY IN THE RESPONDENT*S 
POSSEBST(3N AND PAYKENT OF ALJd COSTS INCURRED RY THE BAR 
IN THE PROCEEDINGS BE ACCEPTED BY THE COURT AS AP- 
PROPH I ATE D I SC I PL I NE IN TH IS MATTER, 

made c e r t a  i n f 1 n d i  n g s  of  f a c t  and upon those f i n d i n g s  mde recumenda--  

0 t i o n s  as t o  gi..iilt  and ( 5 i : s c i p l i n e  p e r t a i n i n g  t o  t h e  a l l e g a t i o n s  made i n  

t h e  Bar-’ 8 Compla in t  a g a i n s t ,  the respondent , .  The re  f e r e e r e c o ime ride (1 

t h a t  the r e s p o n d e n t  be found g u i l t y  of violations of n i n e  (9)  Rule:s o f  

d i s c i p l i n e .  H o w e v e r ,  t h e  referee made no  f i n d i n g s  of f a c t  i n  the 

Report which suppor-terl the al legat  ions l,%at t h e  r e s p u n d e n t  c:omnlitted 

t h e  t e c h n i c a l .  v i . o l a t i o n s  of Rule 5-1, 2 (b> (5 )a .  (Bylaws S e c t i o n  3.1.. 02 

(‘4) i c i  2 . e .  !i) befo re  Janua ry  ; ,  l(38’7‘); Rule 5-1.2 {b) (5) Bylaws 

(Bylawws S e c t i o n  1 1 . 0 2  (4 )  (c , )  2 .  f .  before . January  1, 1SEi7); and Rule 5- 

b e f o r e  J a n u a r y  I ,  1987) .  

-1- - 
1 L L ~ :  respondent conceded a t  the f i n a l  hea r ing  t h a t  he had violated 

t h e  Rules a s  alleeed in the Compla in t .  I n  fact, a s  tile E a r  conceiicis 

and  t h e  r e f e r e e  acknowledges  i n  his r e p o r t ,  t h e  r e s p o n d e n t  r e q u e s t e d  

* 



a meet ing w i - t f i  counse l  for t h e  Bar and t h e  B a r  a u d i t o r  f o r  the purpose 

of (:Iisc].osliig I t i t 5  t , I - - d i i ;  a,;,zourlt probleliis v j . a i a t j , u y i z a  <,TR 1 0 
T h e  Bar concede:? i n  it’ :s b r - i e . f  t h a t  none of the r~espan .dent ’  $3 c l  i en t : s  

have been harmed a s  a e-e : su l t  of t h e  r e sponden t ’  s admitted raist:nndur:t a 

T h e  s-ef eree, iri .making h . i s  recoinmendation as t o  d i s c i p l i n e  i n  t h . i s  case 

f o u n d  that, no c l i e n t s  had been d i r e c t ; l y  damaged by t,he r-.espondant’ s 

m i s a p p r o p r i a t i o n  and t h a t  no 121. i e n t  had even complained of t h e  respon- 

d e n t ’ s  conduct  w i t k t  s -egard t o  h i s  funds o r  of a n y  other- ruat ter  

r e l a t e d  t o  the r e sponden t ’  s h a n d l i n g  of h i s  a f f a i r s .  

.-r. ilie Bar a l s o  ~ o r i ~ e d e + ~  that a i l  money owed t o  c l i e n t : 3  ox t h e i r  

msdical provicler*s had been p~ o p e r l v  r e p a i d  p r i o r  t o  t h e  f i n a l  h e a r i n g  

and the re*7pundeilt ha..; m a d e  h i e i  beq_;t e f f o r t s  t o  p r o p e r l y  d i s b u r s e  -the 

0 m o n e y  to those  e n t i t l e d  to the r e c e i p t  of t h e  funds .  

e v i de n c  ~t pr e se r l t  e d : 

1. 
2 .  

0 
3 

5 ,  
6 * 

6 7 .  

9. 

The respondent  has no prior his t tory  o f  di:scip3. ine ,  
O n c e  aware of a r e q u e s t e d  audit, lie immediately 
discl .osec! t,be amount he  b e l i e v e d  t o  be the mi:sap- 
p rop ia  t i n n .  
Prioi- ,  t o  rrieeting w i t h  t h e  Bar-,  he undertook t o  
rep lace  the e s t i m a t e d  d e f i c i t ,  
Ey t h e  time of t h e  f i n a l  h e a r i n g ,  he  h a d  r e p l a c e d  
al l .  t h e  mox~ey misappr-opriated,  
The responderlt seemed g e n u i n e l y  r e m o r s e f u l .  
The respondent a p p e a r s  -to be a goad crrandidate f o r  

N o  (:;I iei i ts  were d i r e c t l y  damaged. 
N o  compLi.-;in.ts w e r e  f i l e d  a g a i n s t  t h e  respondent  
as a r e s u l t  of h i s  conducA, 
Once the d e f i c i t  w a s  made up,  t h e  r e sponden t  p a i d  t h e  
t r u s t  furids t o  t h e  p r o v i d e r s  e n t i t l e d  t o  them. 

f- a b i > i t s t i a n .  

- l h e  di : ;c ipl iae  recommended by the refer -ee  i n  Shi:z. nmtt; t is  i s  

-4- 



rejected a p e t l t i o n  by t;he Board of Governors t h a t  t h e  r e sponden t  be 

d i : sbar red . .  In s t , ead ,  the Cour t  imposed a two-year s u s p e n s i o n  despj  t e  

the r e s p a n d e n t ' s  f a i l i i p ,  to make r e s t i t u t i o n  t o  one r l i e n t  i t 1  t.he 

amount of $21, 0 0 0 .  00  and mi~~app'op' iatiori  of an add iL iona1  $37,  500.  00  

0 

f r o m  anather c l i e n t ,  T h e  C o u r t ,  in r e j e c t i n s  She demand f o r  d i sba rmen t  

.stat.erri t h a t  i t  " b e l i e v e d  t h a t  it is a p p r o p r i a t e  i n  d e t e r m i n i n g  the 

d i : sc ip l i r le  t o  be imposed to t a k e  i r i to  c o i m i d e r a t i o n  c i r c u m s t a n c e s  

5 ill- round i. ng t he i. a t :  i de rl-t 1. n t ;  1. ud i ng 1.z ooperat i o n  and  rest i t i x t  i on . 
i: Emphasis :z..uppl iedl  ,-IA. at 1303. 

C i t e d  i n  the Firlcket: _I_____. case w a s  . the  earlier case of The Florida E a r  

V. B r e e d ,  378 So.2d  78:3 (FI-a.  1'37'3). B r e e d  w a s  i nvo lved  i n  a check- 

k i t i n g  :scheme i n v o l , v i , n g  i n  exc;ess  of  $ 7 0 ,  0 0 0 ,  0 0 .  T h e  Cour t  r e j e c t e d  

t h e  recomnendat i o n  of tihe referee for d i sba rmen t  and reJ ected as wel. 1 

the referee '  :s coxi ten t ian  t h a t ;  r e : s t i t u t i o n  " shou ld  not; m i t i g a t e  t h e  
0 

"eac1.1 case must be. assessed ind iv idua] .  ly and i n  deter- 
m i  n i ng t h e  pun i :sh.me n t  w e  shou  1 d c o n s  i de 1- t 11 e pun i s h . m e  n t 
imposed on. o-ther a t - torney: ;  for s i m i  ].ax- misccinduct , T o  
totally i g n o r e  t h e s e  pr i .or  a c t i o n s  would a l l o w  c a p r i c e  
to s u b s t  i t ,uLe f o r  reasoned c o n s i d e r a t i o n  of t h e  
p r o p e r  r l i : sc ip l ine .  " - Id. at 7 8 5 ,  

an unknown s u m  t u  h i s  c l i e n t s ,  his p a r e n t s ,  

0 I n  the l a s t  case c i k e d  by t h e  B a r  i n  its b r i e f ,  ~~g-~_F; ior - lda  Eal. 

Harx-i:s, 400 So.2d 1220 c'Fla.. 1981) t h e  a t t o r n e y  o v e x d x . e w  his t rus t  

accoun t  51 t i m e : ;  and committed numerous o ther -  v io1a t ion : s .  H e  w a s  

-5- 



Charged i n  : s ix  s e p a r a t e  complai .nts  and .____I__ fa i le i l  t o  m k e  r e s t i t u t j , o n  t o  

1ii.s cI.ir;nt,s w h o  l a s t  o v e r  $ 3 3 ,  8 0 0 .  0 0 .  For  this t h e  Cour t  d i sbar red  

Harr is .  i n  its brief, t h e  Pax. acknowledges t h a t  H a r r - i s  .I--__. c a n  be d i f -  

ferent , ia ted from t h e  p r e s e n t  case, But t h e  Bar- s e e m . 5  t n  r e l y  on H a r r i s  -_I__ 

f o r  t.be p r o p o s i t i o n  t h a t  a n  a t t o r n e y ' s  r e s t i t u t i o n  s h o u l d  n0.t be 

conr; idered i2 m i t i g a t i n g  f a c t o r  i n  d e t e r m i n i n g  the a p p r o p r i a t e  dis- 

ci.p ' i . ine.  T h e  B a r '  5 posi-kion seem;. t o  r e q u i r e  aut,omatit,  d i sba rmen t  i n  

Followed t o  i-!;s l o g i c 3 1  con-- 

c l u s i  o n ,  t h i s  p o s i t i o n  would p r o v i d e  v e r y  l i t t l e  2nc-W e n t i v e  fr:r an 

a t t o r n e y  t o  a t t e m p t  t o  make r e : s t i t u t i o n  i n  t h e s e  ca:se:3 even i f  he w a s  

g e n u i n e l y  r emorse fu l  and he would i n s t e a d  p robab ly  can t . i nue  t o  e n j o y  

t h e  i l l - g o t t e n  f u n d s  ur plac;e them n u t  of t h e  r e a c h  of his c l ien ts .  I n  

f a c t ,  t h e  Court c o n t i n u e s  t o  a c x e p t  r e s t i t u t i o n  a s  a f a c t o r  i n  mi t iga -  

t i o n  and  s h o u l d  (zr3ntiriue t o  do  :so. 

0 

i-: -La=es =, ,-. - o f  misappropr i a tkun  of funds, 

- 
I n  more recent cases, t h e  Court  may be p e r c e i v e d  t r 3  have r e l a x e d  

the s t a n d a r d s  expressed i n  B r e e d  and Pincket, .  I n  The F l o r i d a  Bar v.  

P a d p t t ,  5 0 1  So.%d 593 {Fla. 1'387) t h e  a t t o r n e y  p l e d  n o l o  c o a t e n d e r e  t;o 

LWCJ c o u n t s  r e s u l t i r l g  i n  the r e f e r e e  recommending a f i n d i n g  of g u i l t  f o r  

v i o l a t i n g  t w e l v e  Ru les  i n c l u d i n g  i n t e g r a t i o n  Rule 11. 02 (3) (a> (conduct  

c o n t r a r y  t o  hone*=ty, j u ~ t i c c ?  c i r  gnod m a r a l s )  ; R u l e  3 1 . 0 2  14) {mishan- 

d l i n g  t r u s t  f u n d s )  ; Iiu1.e~ l - l 0 2 < A >  ( 4 )  {conduct  i n v o l v i n g  d i s h o n e s t y ,  

f r a u d ,  d e c e i t  , or- m i s r e p r e s e n t a t i o n >  ; 1-102 ( A )  ( 6 )  Cmisconduct, reflect- 

.ins adve:-,sel.y on f i t n e s s  t o  p r a c t i c e  l a w )  ; 2-106 ( E >  { f a i l u r e  t o  pl-"pare 

t r u s t  record*s! ; 9-10> ( € 3 1  14) ( f a i l i n g  t o  prompt ly  d i s b u r s e  funds  a f t e r  

s e t t l e m e n t )  ; and t5-101 ( A >  ( 3 )  ( n e g l e c t i n g   client;'^ case ) ,  The referee 
- 

recummended suspension f a r  three months and one day ,  two year-s proba- 

t i u n ,  a u d i t  of tr-u:_;t wc:f;ourxts and r e s t i t u t i o n ,  The Cour t  approved t h e  

-6- 
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recoxmeadat  i o n  and added  it oxi to aa e x i s t i n g  s i x  month su : spens ion  t h a t .  

Padgett w a s  s e r v i n g .  O t h e r  a t t o r n e y s  have  r e c e i v e d  similar s a n c t i o n r  

f-or s imi la r  i n f r a c t i o n s :  a s i x  month s u s p e n s i o n  f o r  v i o l a t i o n  of Rule:.; 

1.-102 ( A >  ( 4 )  ( e n g a g i n g  i n  c o n d u c t  i n v o l v i n g  f r a u d ,  m i s r e p r e s e n t a t ~ i o n ,  

diI;Llhonesty arid d e c e i t  j ; 1-102 < A >  ( 6 )  ( c o n d u c t  r e f l o i ; t i l i s  a d v e r s e l y  on 

f i f ; n e i s s  tu prar ; t ice  law, two c ;ounts  j ; abandon ing  t h e  l a w  p r a c t i c e ;  

n e g l e c t i n g  a c l i e n t ’ s  case arid othes:s, T h e  F l o r i d a  Bar-v. Shannon,  506  

So. 2d 1036 (Fla. 1987)  ; n’umerous ” t e c h n i c a l  a n d  s u b s t a n t i v e  t r u s t  

az;count i n g  i m p r o p r i e t i e s ”  resul. t i n g  i n  a c l i e n t  ’ s l o s s  of $ 2 0 ,  0 0 0 .  00 

and non corn.pliance w i t h  t r u s t  a c c o u n t  in8 p r o c e d u r e s  r e s u l t i n g  i n  a 

publ ic ;  r e p r i m a n d  and t h r e e  y e a r s  p r o b a t i o n .  T h e  Florida E a r  v .  E l o c ? ~ ,  

500  So.%d 529 CFla. 1987); l e n g t h y  a n d  c o n t i n u o u s  f a i l u r e  t o  comply 

w i t fi t; r u a t  a c c o un t r e 12 o r- (2.- k e  e p i 1-18 r e qu i .I- e m e  n t s d e s p  i t e pr-e  v i o u s  p r  i va.t  e 

r e p r i m a n d ,  coupleci w i t h  i n t e r m i n ~ l  i n g  of per sona l  and t r u s t  a c c o u n t  

f u n d s  w a r r a n t e d  p u b l i c  r e p r i m a n d ,  t w o  y e a r s  p r o b a t i o n  and  q u a r t e r l y  

reports. The F l o r i d a  Ear- v. M i t c h e l l . ,  493 So.2d 1018 ( F l a .  1986); 

commingl ing f u n d s ,  f a i l i n g  t o  k e e p  a d e q u a t e  t r u s t  a c c o u n t  records a n d  

f a i l i n g  t o  r e d u c e  c o n t i n g e n c y  f e e  a g r e e m e n t s  t o  w r i t i n g  w a r r a n t e d  a 

pub]. i c  r ep r imand  and  one y e a r s  proba- t  i o n  w i t h  q u a r t e r l y  r e v i e w  o f  

rec2ord.s. T h e  Florida E a r  v.. A.aron, 490 So.2Zd 9 4 1  ( F l n .  1986). i n  t h e  

case of The F l o r i d a  Bar. v. Hosncr ,  513 So.2d 3.057 (Fla. 1.987) t h e  Court 

ci-txd the Mitchell. and Aaron cases as well as the case of T h e  F l o r i d a  

’3ar v.  Stalep, 457 So.2d 489 ( F l a .  1984)  a n d  remarked  t h a t  t h e s e  w e r e  

more :sF?riou:% cases where s u c h  misconduct   ha:^ been  c.ombined wj.t:h o t h e r  

a d d i t i o n a l   violation:^ a n d  i n  s e c o n d - o f f e n s e  cases b u t  still. r e s u l t e d  i n  

o n l y  p u b l i c  r ep r imand  and p r o b a t i o n .  



thins n a t u r e ,  r emove  the salutary e f f e c t  of r e c o g n i z i n g  i e s t i t u t i o n  ns a a 
t h e  R u l e * s  f o r  the p u r p o s e  o f  .;eriding, as the Bar p u t s  it, i r i  its b r i e f ,  

f o r w a r d  aiid admit, their m i l ; a p p r  opriations, ~ o o p e r a t e  w i t h  the  Rar i n  

it:s -Lnvestigati.orl arid make the effort, to make their clients whn1.e 

a g a i n .  

The referee’s I-tcomerided d i s c i p l i n e  is c o n s i s t , e n t  w i t h  t h e  

Court’s p r e v i o u s  decisions in similar cases a r i d  s h o u l d  be adopted by 

t h e  C o u r t .  



T h e  i s s u e  before  t h e  C o u r t  is whether  t o  a c c e p t  t h e  r e f e r e e ’ s  

recommended d i s c i p l i n a r y  sane Lions i n  t h i s  case. The recurmended 

, s anc t ions  t r a c k  n e a r l y  e x a c t l y  the s a n c t  ions g i v e n  other- a t t o r n e y s  i n  

si m i  lax- o r  even  more egregious s i t u a t i o n s .  The recommended s a n c t i o n s  

w e r e  t ; a r e f u i l y  c o n s i d e r e d  by t h e  r e f e r e e  w h o  hea rd  t h e  Lestimony and 

t h e  e v j d e n r e ,  are  f u l l y  s u p p o r t e d  by t h e  r e c o r d  and should n o t  be 

r e j e c t e d  by t h e  C o u r t ,  



CERT I F  1 C.ATE O F  SERV ICE -_- 

I HEREEY CERTIFY t h a t  a true and  correct copy of the above and f o r e g n -  

Ing  A n s w e r  Brief ha.; beeii f u r n i d i e d  by 1 J . S .  Mail ti_, THOMAS E .  DEBERG, 

csq. T i ~ e  F l o r i d a  Eai  , 8uri t,e C-49, Tarnpa A i r p o r t ,  3T.ax-i- F o t t  Hotel, T a m p a ,  

F l o r  id<=! ‘33647 t h i s  2nd ddy o i  Boveinber, 1988. 

- 

. Eox 2835 

o r t  Myers, F l o r i d a  33902 
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