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SUMMARY OF ARGUMENT 

The lower  C o u r t  had o r d e r e d  s t r i k e n  t h e  e m p l o y e r / s e r v i c i n g  

a g e n t ' s  s t a t u t o r y  w o r k e r s '  compensa t ion  l i e n  f i l e d  i n  c l a i m a n t ' s  

m e d i c a l  m a l p r a c t i c e  a c t i o n .  There  b e i n g  no c o u n t e r v a i l i n g  

pronouncement i n  t h e  Second ( o r  i n  any o t h e r )  D i s t r i c t ,  t h e  Judge 

below f e l t  c o n s t r a i n e d  t o  r u l e  i n  such  a  manner on a u t h o r i t y  o f  a  

c o m p a r a t i v e l y  r e c e n t  T h i r d  D i s t r i c t  C o u r t  c a s e ,  a case o f  f i r s t  

i m p r e s s i o n ,  d e a l i n g  s q u a r e l y  w i t h  t h e  matter now b e f o r e  t h e  C o u r t .  

On a p p e a l ,  your  r e s p o n d e n t s ,  a p p e l l a n t s  below, c o n f r o n t e d  

d i r e c t l y  t h e i r  burden o f  p e r s u a s i o n :  They were r e q u i r e d  t o ,  and d i d  

d e m o n s t r a t e  t o  t h e  s a t i s f a c t i o n  o f  t h e  Second Di s t r i c t  C o u r t  of  

Appeal t h e  f a c t  t h e  T h i r d  D i s t r i c t  had  p l a i n l y  e r r e d  i n  i t s  

c o n s t r u c t i o n  o f  s768.50,  F l o r i d a  S t a t u t e s  1981.  The d e c i s i o n  

c h a l l e n g e d  and t h a t  which i s  now c e r t i f i e d  by t h e  Second Di s t r i c t  as 

t h e  b a s i s  o f  t h e  c o n f l i c t  i s  American M o t o r i s t s  I n s u r a n c e  Co. v .  

C o l l ,  479 So.2d 157 ( F l a .  3DCA 1985)  r e v .  den. 488 So.2d 829 ( F l a .  

1 9 8 6 ) .  

I n  o r d e r  f o r  t h e  a n a l y s i s  g i v e n  s768.50 by t h e  T h i r d  D i s t r i c t  

C o u r t  o f  Appeal t o  p r e v a i l ,  t h i s  Honorable  C o u r t  must d e t e r m i n e  t h e  

e x p r e s s  s t a t u t o r y  r i g h t  of  s u b r o g a t i o n  l i e n  set  f o r t h  under  s440.39 

F l o r i d a  S t a t u t e s  i s  a s u b r o g a t i o n  r i g h t  which does n o t  e x i s t ,  and ,  

t h a t  t h e  e m p l o y e r / s e r v i c i n g  a g e n t  i s  n o t  e n t i t l e d  t o  r e c o v e r  e x t r a  

amounts p a i d  as a consequence  of  t h i r d - p a r t y  wrongdoing b e c a u s e  n o  

r i g h t  o f  l i e n  h a s  been " . . . e x p r e s s l y  p r o v i d e d  by law. ." .  T h i s  i s  a 
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paradox  n o t  o f  t h e  making o f  e i t h e r  your  r e s p o n d e n t s  o r  o f  t h e  

Second D i s t r i c t  C o u r t  o f  Appeal .  A s  u r g e d  below and  a s  r e a s s e r t e d  

h e r e  t h e  s t a t u t o r y  l a n g u a g e  unde r  s c r u t i n y  i s  n o t  t r u l y  c a p a b l e  o f  

d i s p a r a t e  i n t e r p r e t a t i o n  u n l e s s  v i o l e n c e  i s  done t o  a x i o m a t i c  r u l e s  

o f  s t a t u t o r y  c o n s t r u c t i o n .  Your r e s p o n d e n t s  hope t o  p e r s u a d e  t h i s  

Honorable  C o u r t  t h e  c o n s t r u c t i o n  g i v e n  t h e  s t a t u t o r y  measu res  unde r  

c o n s i d e r a t i o n  by t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appeal  C o l l ,  s u p r a ,  a r e  

b o t h  f a c i a l l y  d e f e c t i v e  and  f u n d a m e n t a l l y  unsound.  

The i n t e r p r e t a t i o n  g i v e n  fj768.50 ( 4 )  by t h e  Second D i s t r i c t  

C o u r t  i n  t h e  c a u s e  s u b  j u d i c e  r e s t o r e s  t o  t h a t  s e c t i o n  meanings 

which a r e  r e c o n c i l a b l e  w i t h  t h e  p l a i n  l a n g u a g e  o f  t h e  s t a t u t e .  

F u r t h e r ,  a s  r e s p o n d e n t s  w i l l  show, t h e  Second D i s t r i c t ' s  

i n t e r p r e t a t i o n  t r a c k s  what  h a s  a lways  been--and more impor tan t - -what  

o u g h t  t o  be- - in  t h e  c o n t e x t  o f  t h e  measu res  i n v o l v e d  v i s - a - v i s  t h e  

l e g i t i m a t e  r i g h t s  and  e x p e c t a t i o n s  o f  - a l l  p a r t i e s .  They are 

o u t l i n e d  i n  t h e  f o l l o w i n g  p a r a g r a p h .  

Your r e s p o n d e n t s  a g r e e  w i t h  p e t i t i o n e r ' s  open ing  s t a t e m e n t ,  i n  

h i s  Summary o f  Argument: The w o r k e r s '  compensa t ion  

e m p l o y e r / s e r v i c i n g  a g e n t  must  compensa te  t h e  i n j u r e d  employee f o r  

100% o f  h i s  w o r k - r e l a t e d  i n j u r y .  Respondents  a g r e e  w i t h  t h e  s e c o n d  

s t a t e m e n t  i n  p e t i t i o n e r ' s  Summary: I f ,  d u r i n g  t r e a t m e n t  f o r  a  

compensable  i n  j u r y  , t h e  employee i s  harmed f u r t h e r  t h r o u g h  a l l e g e d  

m a l p r a c t i c e  o f  a p h y s i c i a n ,  t h e  employee may s u e  t h e  p h y s i c i a n  on 

t h e  i n c i d e n t  o f  a l l e g e d  m a l p r a c t i c e .  However, a t  t h i s  j u n c t u r e  i n  

p e t i t i o n e r ' s  Summary, a  c r u c i a l  s t e p  i s  o v e r l o o k e d  and  a l l  r e m a i n i n g  
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s t a t e m e n t s  w i l l  be shown t o  be i n a c c u r a t e .  The o m i t t e d  s t e p  is :  

When t r e a t m e n t  f o r  a compensable  i n j u r y  e i t h e r  p r o l o n g s  o r  

e x a c e r b a t e s  t h e  o r i g i n a l  i n j u r y ,  s u c h  a g g r a v a t i o n  i s  compensable  

u n d e r  t h e  Workers '  Compensat ion A c t  a n d  t h e  e m p l o y e r / s e r v i c i n g  a g e n t  

mus t  p r o v i d e  b e n e f i t s  r e s u l t i n g  f rom t h i s  m a g n i f i c a t i o n  of  t h e  work 

c o n n e c t e d  i n j u r y  though  it i s  n o t  i n  any  rea l  s e n s e  " r e s p o n s i b l e "  

f o r  t h e  p h y s i c i a n ' s  misdeed. I t  h a s  l o n g  b e e n  t h e  l a w  i n  ~ l o r i d a :  

Such e x a c e r b a t i o n s  o f  compensable  i n j u r i e s  are c o n s t r u c t i v e l y  deemed 

t o  have  " a r i s e n  o u t  o f  and  i n  t h e  c o u r s e  o f  employment" as i f  p a r t  

o f  t h e  o r i g i n a l  compensable  i n j u r y ,  t h u s  c o m p e l l i n g  i n c r e a s e d  

w o r k e r s '  compensa t ion  payments  by t h e  e m p l o y e r / s e r v i c n g  a g e n t .  

Your r e s p o n d e n t s  w i l l  show t h a t  where t h e  l a w ,  e i t h e r  t h r o u g h  

s t a t u t e  o r  t h r o u g h  t h e  s o - c a l l e d  " f i c t i o n "  o f  j u d i c i a l  

i n t e r p r e t a t i o n ,  c o n s t r u e s  a n  i n j u r y  t o  have  a r i s e n  " o u t  o f  a n d  i n  

t h e  c o u r s e  o f  employment",  what  f o l l o w s  i s  n o t  a  f i c t i o n :  Once a n  

i n j u r y  a r i s i n g  o u t  o f  a n d  i n  t h e  c o u r s e  o f  employment i s  

i d e n t i f  i e d - - t h e  e x p r e s s  s t a t u t o r y  l i e n  created u n d e r  5440.39, 

F l o r i d a  S t a t u t e s  1981,  i s  s e l f - a c t u a t e d  a n d  a f f i x e s  i t s e l f  u n t o  s u c h  

i n j u r y  a c c o r d i n g l y .  The p e t i t i o n e r  m a i n t a i n s  o t h e r w i s e  and  your  

r e s p o n d e n t s  w i l l  s a t i s f y  t h e  C o u r t  h i s  r e p r e s e n t a t i o n s  i n  t h i s  

r e s p e c t  are i n c o r r e c t .  

T h e r e  i s  n e i t h e r  s t a t u t o r y  a u t h o r i t y  n o r  any a l l e g e d  e x i g e n c y  

s o  c o m p e l l i n g  as t o  j u s t i f y  t h e  wrongdoing p h y s i c i a n ' s  r e c e i p t ,  i n  

t h e  fo rm of  r e l i e f  f rom t h e  f i n a n c i a l  b u r d e n  o f  h i s  own n e g l i g e n c e  

o f  t h e  w i n d f a l l  b e n e f i t  o f  h a v i n g  t h a t  bu rden  f a l l  i n s t e a d  on t h e  
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Florida consumer of the employer's industry. Petitioner's arguments 

and the Coll Court's construction are not only unsupported in 

law--they are eminently wrong-headed. 

Finally, in his summary, Petitioner Mahan asserts 

employer/servicing agent's rights against a subsequent treating 

physician is in "equitable distribution", citing Underwriters at 

Lloyds v. City of Lauderdale Lakes, 382 So.2d 702 (Fla. 1980). The 

aforementioned case treats tort feasors, not employers and as a 

consequence, it does not involve statutory subrogation. The 

employer/servicing agent's rights are expressly enumerated by 

statute. 
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STATEMENT OF THE CASE 

Your respondents accept the statement of the case offered in 

Petitioner Mahan's brief on the merits except to point out the 

servicing agent-respondent currently having an interest in the 

matter, (a successor to Claims Management Systems, Inc., mentioned 

in petitioner's brief), is Florida Employer Service Corporation 

(FEISCO) which was primarily responsible for maintaining this action 

at both the trial and appellate levels. 

In this brief, Respondents Vinco Plastering and Feisco will 

address the arguments of all three petitioners referring to each by 

name. 

I STATEMENT OF THE FACTS 

To assist this Court in placing the instant controversy in a 

more complete context, your respondents would supplement Petitioner 

Mahan's statement, though such facts as are stated by petitioner are 

not disputed. 

Joe Harris received workers' compensation payments and medical 

treatment for his on-the-job injury of March, 1983 through his 

employer, Vinco Plastering and Drywall, Inc. and its workers' 

compensation servicing agent, Florida Employer Service Corporation 

(FEISCO) your respondents herein. 
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D r .  W i l l i a m  P. Mahan, t h e  p e t i t i o n e r ,  t reated f o r  t h e  

compensable  w r i s t  i n j u r y  b u t  i n  a s u b s e q u e n t  s u i t  f i l e d  by Harris,  

it w a s  a l l e g e d  D r .  Mahan harmed him f u r t h e r  t h r o u g h  c a r e l e s s n e s s  and  

n e g l i g e n c e  (R l -3 )  . 
Such " t h i r d  p a r t y "  n e g l i g e n c e  i n  t h e  form o f  medical 

m a l p r a c t i c e  ( i f  e s t a b l i s h e d )  h a s  had  t h e  e f f e c t  o f  i n c r e a s i n g  y o u r  

r e s p o n d e n t s '  w o r k e r s '  compensa t ion  payments  t o  t h e  employee below, 

M r .  Harris,  c o n s i d e r a b l y  (TR4 , l .  11). A s  a consequence ,  t h e  

e m p l o y e r / s e r v i c i n g  a g e n t  f i l e d  a n o t i c e  o f  payment o f  worke r '  

compensa t ion  b e n e f i t s  a n d  a c l a i m  o f  l i e n  i n  t h e  medical m a l p r a c t i c e  

a c t i o n  b r o u g h t  by t h e  employee,  J o e  Harris,  u n d e r  a u t h o r i t y  o f  

5440.39, F l o r i d a  S t a t u t e s  1981.  

The d e f e n d a n t  below, p e t i t i o n e r  D r .  Mahan, ( a n d  W. P. Mahan, 

M.D., P.A.) f i l e d  a Motion o f  D e f e n d a n t s  t o  S t r i k e  Notice o f  

Workers '  Compensat ion L i e n  and  a h e a r i n g  w a s  c o n d u c t e d  b e f o r e  t h e  

Honorable  Dennis  P. Maloney. On t h e  s t r e n g t h  o f  t h e  r e c e n t  T h i r d  

D i s t r i c t  C o u r t  o f  A p p e a l ' s  d e c i s i o n  c i t e d  by t h e  p e t i t i o n e r ,  

American Motorists I n s u r a n c e  C o .  v .  C o l l ,  479 So.2d 156  ( F l a .  3DCA 

1 9 8 5 ) ,  r e v .  den . ,  488 So.2d 829 ( F l a .  1986)- -a  case o f  f i r s t  

i m p r e s s i o n ,  t h e  t r i a l  j udge  e n t e r e d  a n  Order s t r i k i n g  t h e  N o t i c e  o f  

Workers '  Compensat ion L i e n  on J u n e  9, 1986  ( R 2 3 ) .  

The Order o f  J u n e  9, 1986 w a s  a f i n a l  Order d i s p o s i n g  o f  y o u r  

r e s p o n d e n t s '  s t a t u t o r y  l i e n  on  t h e  g r o u n d s  such  r i g h t s  are 

p u r p o r t e d l y  a b o l i s h e d  by 5768.50, F l o r i d a  S t a t u t e s  ( 1 9 8 1 ) .  From t h e  

Order s t r i k i n g  t h e  l i e n ,  t h e  employer  and  s e r v i c i n g  a g e n t  t o o k  a n  

LAW OFFICES 

MILLER, HODGES, KAGAN AND CHAlT 

PROFESSIONAL ASSOCIATION 
2 4 0 0  SOUTH DIXIE HIGHWAY 4 5 5  FAIRWAY DRIVE 

MIAMI. FLORIDA 331 3 3  -2- DEERFIELD BEACH. FLA. 33441 



a p p e a l  t o  t h e  Second D i s t r i c t  Cour t  u r g i n g  t h a t  Cour t  r e i n s t a t e  t h e  

l i e n  and i n  s o  do ing ,  your r e s p o n d e n t s  e x p r e s s l y  r e q u e s t e d  t h e  

D i s t r i c t  C o u r t  below r e p u d i a t e  t h e  i n t e r p r e t a t i o n  of t h e  i n v o l v e d  

s t a t u t o r y  a u t h o r i t i e s  g i v e n  by i t s  sister  C o u r t ,  t h e  T h i r d  D i s t r i c t  

C o u r t  of  Appeal i n  C o l l ,  s u p r a .  T h i s  i s  p r e c i s e l y  what t h e  Cour t  

h a s  done i n  t h e  f o u r  c o n s o l i d a t e d  c a s e s  b e a r i n g  t h e  s t y l e  American 

Mutual I n s u r a n c e  Co. v .  Decker,  518 So.2d 315 ( F l a .  2DCA, 1 9 8 7 ) .  
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ARGUMENT 

WHETHER A WORKERS' COMPENSATION LIEN MAY BE 
ASSERTED IN A MEDICAL NEGLIGENCE ACTION NOT- 
WTIHSTANDING THE PROVISIONS OF SECTION 768.50, 
FLORIDA STATUTES (1983) 

From the opening paragraph of the Petitioner Mahan's argument 

it can be seen he repeats the error of the Coll Court, ab initio. 

We can agree with the following statement of petitioner: 

"Workers' compensation benefits have always been 
considered "collateral sources" and are included 
in the statutory definition of collateral sources." 

We can also agree with the following statement of the petitioner 

insofar as it goes: 

"Section 768.50 Florida Statutes (1983) is an 
integral part of the Medical Malpractice Reform 
Act and requires trial court to reduce medical 
malpractice awards by the amounts claimants re- 
ceive from collateral sources." 

Where petitioner, and the Coll Court stray is in their respective 

omissions of either reference to, or consideration of the 

consequences of the prefatory words to s768.50 (4): 

"Unless otherwise provided by law, no insurer 
or any other party providing collateral source 
benefits as defined in sub-section (2) shall 
be entitled to recover the amounts of any such 
benefits from the defendant or any other per- 
son or entity and no right of subrogation or 
assignment of rights of recovery shall exist." 
(Emphasis added) . 
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The f o r e g o i n g  l a n g u a g e  i s  t o  be r e a d  i n  p a r i  materia w i t h  t h e  

ear l ier  s u b - s e c t i o n  (1) enumera t ed  u n d e r  5768.50 which r e a d s ,  i n  

p e r t i n e n t  p a r t :  

" ( 1 )  I n  any a c t i o n  f o r  damages f o r  p e r s o n a l  
i n j u r y  or  wrongfu l  d e a t h ,  whe the r  i n  t o r t  o r  
i n  c o n t r a c t ,  a r i s i n g  o u t  o f  t h e  r e n d i t i o n  o f  
p r o f e s s i o n a l  s e r v i c e s  by a h e a l t h c a r e  p ro -  
v i d e r  i n  which l i a b i l i t y  i s  a d m i t t e d  or  i s  
d e t e r m i n e d  by t h e  t r ier  o f  f a c t  a n d  damages 
are awarded t o  compensa te  t h e  c l a i m a n t  f o r  
losses s u s t a i n e d ,  t h e  C o u r t  s h a l l  r e d u c e  t h e  
amount o f  s u c h  award by t h e  t o t a l  o f  a l l  
amounts p a i d  t o  t h e  c l a i m a n t  f rom a l l  co l l -  
a t e r a l  s o u r c e s  which are a v a i l a b l e  t o  him; 
however,  t h e r e  s h a l l  be n o  r e d u c t i o n  for  
collateral s o u r c e s  for  which  a sub roc ra t ion  a 

r i g h t  e x i s t s . "  (Emphas is  a d d e d ) .  

The C o u r t  w i l l  n o t  f i n d  w i t h i n  t h e  p a g e s  o f  t h e  p e t i t i o n e r ' s  

b r i e f  much d i s c u s s i o n  e i t h e r  b u t t r e s s i n g  or o t h e r w i s e  t a k e n  f rom t h e  

wisdom o f  t h e  T h i r d  D i s t r i c t  C o u r t ' s  pronouncement  i n  C o l l  f o r  t h e  

T h i r d  D i s t r i c t ' s  terse r e n d e r i n g  i n  what w a s  t h e n  a c a s e  of f i r s t  

i m p r e s s i o n  h a s  l e f t  p e t i t i o n e r  b e r e f t  o f  a g u i d i n g  hand here--and 

l e f t  t o  h i s  own d e v i c e s  t o  e x p l i c a t e  what w a s  r a t h e r  summari ly  

h a n d l e d  by t h e  T h i r d  D i s t r i c t  on t h i s  momentous q u e s t i o n .  

The C o l l  C o u r t  does  n o t  e x p r e s s  i n  g r e a t  d e t a i l  t h e  r e a s o n i n g  

f o r  i t s  summary d i s p a t c h  o f  t h e  e m p l o y e r ' s  p ro found ,  e x p r e s s ,  

s t a t u t o r y  r i g h t s ,  which we  w i l l  h i g h l i g h t  s h o r t l y .  I n s t e a d ,  t h e  

T h i r d  D i s t r i c t  h a s  g i v e n  u s  t h e  f o l l o w i n g  pa radox :  I t  h a s  d e l e t e d ,  

i n  i t s  q u o t e d  e x c e r p t  o f  5768.50, t h e  p h r a s e  " . . . . u n l e s s  o t h e r w i s e  

e x p r e s s l y  p r o v i d e d  by l a w . . . "  and  t h e  p h r a s e  " . . . . however ,  t h e r e  
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s h a l l  b e  no r e d u c t i o n  f o r  c o l l a t e r a l  s o u r c e s  f o r  which a  s u b r o g a t i o n  

r i g h t  e x i s t s . . . "  [768.50 ( 4 ) a n d  ( I ) ,  a s  q u o t e d  above ]  i n  i t s  e f f o r t  

t o  d e t e r m i n e  whe the r  t h e  w o r k e r s '  compensa t ion  s e r v i c i n g  a g e n t  i s  o r  

i s  n o t  a  " c o l l a t e r a l  s o u r c e "  f o r  which a  s u b r o g a t i o n  r i g h t  e x i s t s ,  

" . . . e x p r e s s l y  p r o v i d e d  by law!" The Second D i s t r i c t  C o u r t ,  t h r o u g h  

Judge  F rank ,  summarized t h i s  pa radox  s u c c i n c t l y :  

"We f i n d  n o t h i n g  i n  C o l l  t o  e x p l i c a t e  why 5768.50 
( 4 ) ' s  p r e f a t o r y  words a r e  m e a n i n g l e s s .  I n  o u r  
v iew t h o s e  words a r e  c r i t i c a l  and c o n t r o l  t h e  o u t -  
come o f  t h e  p r e s e n t  c o n t r o v e r s i e s . "  

Indeed ,  g l a n c i n g  a t  t h e  P e t i t i o n e r ' s  p o i n t  on  a p p e a l - a s  p h r a s e d ,  

might  it n o t  have  been  more a p t l y  s t a t e d  a s :  Whether a  Workers '  

Compensat ion l i e n  may b e  d i s g a r d e d  i n  a  m e d i c a l  n e g l i g e n c e  a c t i o n  

n o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  5768.50, F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ?  

I n  a t t e m p t i n g  t o  f i l l  t h e  v o i d  l e f t  by t h e  C o l l  C o u r t ,  c l a i m a n t  

t r i e s  t o  convey t o  t h i s  C o u r t  t h e  n o t i o n ,  [ n o t w i t h s t a n d i n g  h i s  

c o n c e s s i o n  ". . . a  compensa t ion  c a r r i e r  may b e  r e s p o n s i b l e  f o r  pay ing  

enchanced  b e n e f i t s  b e c a u s e  s u b s e q u e n t  m e d i c a l  m a l p r a c t i c e  e n c h a n c e s  

t h e  o r i g i n a l  i n j u r y . .  ." (PB6) ]  t h a t  i n t e r v e n i n g  m e d i c a l  m a l p r a c t i c e  

r e n d e r e d  i n  t h e  t r e a t m e n t  o f  a  compensable  i n j u r y  i s  n o t  s u f f e r e d  

" i n  t h e  c o u r s e  o f  h i s  employment". (PB6) Your r e s p o n d e n t s  a r g u e d  t o  

t h e  C o u r t  below what t h e y  r e i t e r a t e  h e r e :  Medica l  m a l p r a c t i c e  i s  - 

one  of  t h e  l i m i t e d  i n s t a n c e s  i n  which s u b s e q u e n t  i n j u r y  i s  c o n s t r u e d  

t o  have  a r i s e n  o u t  o f  and  i n  t h e  c o u r s e  o f  employment a s  i f  p a r t  o f  

t h e  o r i g i n a l  compensable  i n j u r y ,  t h u s  c o m p e l l i n g  i n c r e a s e d  w o r k e r s '  
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compensat ion payments by t h e  employer-carrier/servicing a g e n t .  Your 

r e s p o n d e n t s  s u p p o r t  t h i s  c o n t e n t i o n  w i t h  t h e  f o l l o w i n g  d i s c u s s i o n .  

Most on- the- job  i n j u r i e s  a r e  r e g a r d e d  a s  having a r i s e n  o u t  of 

and i n  t h e  c o u r s e  employment and a s  such ,  t h e  p a r t i e s '  r i g h t s  a r e  

f i x e d  by t h e  now " a n c i e n t "  r e m e d i a l  s o c i a l  l e g i s l a t i o n  known a s  t h e  

Workers '  Compensation Act ,  §440., F l o r i d a  S t a t u t e s .  A t  t h e  c o r e  of  

t h i s  i m p o r t a n t  s o c i a l  compact i s  a swap: I t  i s  des igned  t o  p r o v i d e  

f o r  employers  a  l i a b i l i t y  t h a t  i s  l i m i t e d  and d e t e r m i n a t i v e  and t o  

a f f o r d  employees a  remedy t h a t  i s  b o t h  e x p e d i t i o u s  and independen t  

of proof  of f a u l t .  F l o r i d a  E r e c t i o n  S e r v i c e s ,  I n c .  v .  McDonald, 395 

So.2d 203 ( F l a .  lDCA 1 9 8 1 ) .  

O c c a s i o n a l l y ,  a  b e g u i l i n g  w r i n k l e  i s  added t o  an  o t h e r w i s e  

t y p i c a l  compensat ion c la im:  A subsequen t  i n t e r v e n i n g  i n j u r y  o c c u r s  

which i s  i n  some way connec ted  w i t h  t h e  o r i g i n a l  compensable 

a c c i d e n t  and i n j u r y .  Of c o u r s e ,  t h e r e  have been c l a i m s  f o r  such 

i n t e r v e n i n g  a c c i d e n t s  r u l e d  t o o  t enuous ,  t o o  f a r  removed t o  be 

r e g a r d e d  a s  having s u f f i c i e n t  c o n n e c t i o n  w i t h  t h e  o r i g i n a l  

compensable i n j u r y .  The r u l e  of  law i s  n i c e l y  p u t  i n  C e n t r a l  

Concre te  Co., I n c .  v .  H a r r i s ,  475 So.2d 1300 ( F l a .  lDCA 1 9 8 5 ) :  

"When a pr imary  i n j u r y  i s  shown t o  have a r i s e n  
o u t  of  and i n  t h e  c o u r s e  of employment, e v e r y  
n a t u r a l  consequence of t h a t  i n j u r y  l i k e w i s e  
3 u n l e s s  it i s  t h e  
r e s u l t  of an  independen t ,  i n t e r v e n i n g  c a u s e  
which b r e a k s  t h e  c h a i n  o f  c a u s a t i o n . "  H a r r i s ,  
s u p r a  (Pg. 1301)  Emphasis added. 
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T h i s  c o n s t r u c t i v e  " a r i s i n g  o u t  o f  and i n  t h e  c o u r s e  o f "  employment 

a n a l y s i s  i s  a n e c e s s a r y  c o n c o m i t a n t  t o  t h e  n o t i o n  t h a t  a n  employer  

b e  r e s p o n s i b l e  f o r  payment o f  enhanced  (or  a d d i t i o n a l )  i n j u r y  

b e n e f i t s  b e c a u s e  such  payments  c a n  o n l y  be  compe l l ed  u n d e r  t h e  sole 

s t a t u t o r y  p r o v i s i o n  by which t h e  employer  may b e  h e l d  l i a b l e  

i r r e s p e c t i v e  o f  f a u l t ,  namely: 5440.09, F l o r i d a  S t a t u t e s .  T h i s  

p a r a l l e l  c a n n o t  b e  s e v e r e d  f o r  w i t h o u t  a b a s i s  i n  5440.09, a l b e i t  a 

c o n s t r u c t i v e  o n e ,  t h e r e  c a n  b e  no b a s i s  f o r  enhanced  l i a b i l i t y  on 

t h e  employer-carrier/servicing a g e n t ' s  p a r t .  

Though t h e r e  a r e  s o m e t i m e s  close q u e s t i o n s  o f  " c a u s a t i o n "  a s  

between o r i g i n a l  and  i n t e r v e n i n g  s u b s e q u e n t  i n j u r y ,  i n t e r v e n i n g  

m e d i c a l  m a l p r a c t i c e  h a s  been  r e g a r d e d  as a n a t u r a l  consequence  o f  

t h e  o r i g i n a l  i n j u r y  from t h e  e a r l i e s t  d a y s  o f  t h e  F l o r i d a  Workers '  

Compensat ion Program: 

" I t ,  t h e r e f o r e  f o l l o w s ,  t h a t  t h e  ( a r g u a b l y  
n e g l i g e n t  a c t  o f  t h e  p h y s i c i a n )  w a s  n o t  a n  
i n d e p e n d e n t  i n t e r v e n i n g  c a u s e  b u t  was t h e  
r e s u l t  o f  t h e  o r i g i n a l  i n j u r y ,  and  t h e  e m -  
p l o y e r  and  i n s u r a n c e  car r ie r  a r e  l i a b l e  un- 
d e r  t h e  Workmen's Compensat ion A c t ,  A c t s  1935 
c .17481."  C i t y  o f  Lake land  v .  Bur ton ,  2  So. 
2d 731 ( F l a .  1 9 4 1 ) .  

D e s p i t e  s u c c e s s i v e  changes  i n  t h e  w o r k e r s '  compensa t ion  s t a t u t e ,  t h e  

p r i n c i p l e  s e t  f o r t h  above r e m a i n s  i n  e f f e c t .  See  Royal  Palm Market  

v .  L u t z ,  126 So.2d 881 ( F l a .  1 9 6 1 ) ;  Warwick v .  Hudson P u l p  and  

P a p e r ,  303 So.2d 701 ( F l a .  l D C A  1 9 7 4 ) ;  S u l l i v a n  v .  L i b e r t y  Mutual 

I n s .  Co., 367 So.2d 658 ( F l a .  lDCA 1 9 7 9 ) .  I t  h a s  even  been  

r e i t e r a t e d ,  a l b e i t  o b l i q u e l y ,  i n  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appeal  
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case your  a p p e l l a n t s  c o n t e n d  h a s  spawned t h e  i n s t a n t  m i s c h i e f  below,  

American M o t o r i s t s  I n s .  Co. v .  Coil, s u p r a .  1 

P r i o r  t o  1951 ,  i n  F l o r i d a ,  a n  employee i n j u r e d  i n  some way 

i n v o l v i n g  a t h i r d  p a r t y  c o u l d  - n o t  b o t h  c o l l e c t  w o r k e r s '  compensa t ion  

b e n e f i t s  and  a l s o  p u r s u e  a t h i r d  p a r t y  i n  t o r t  as  i s  now t h e  custom. 

To t h e  c o n t r a r y ,  a n  e l e c t i o n  had  t o  b e  made as be tween  e i t h e r  t h e  

w o r k e r s '  compensa t ion  o r  common law remedy. 

The above  d e s c r i b e d  s t a te  o f  a f f a i r s  w a s  a l t e r e d  by O p e r a t i o n  

o f  Laws, 1951 ,  Ch. 26546, S e c t i o n  1, which p e r m i t t e d  t h e  employee t o  

r e c o v e r  compensa t ion  b e n e f i t s  a n d  s t i l l  m a i n t a i n  a  common l a w  a c t i o n  

w i t h  t h e  e m p l o y e r - c a r r i e r  a l l o w e d  a  l i e n  on  any r e c o v e r y .  Thus,  

where t h e  w o r k e r s '  compensa t ion  c a r r i e r ,  o r  a s  h e r e ,  s e r v i c i n g  

a g e n t ,  i s  r e q u i r e d  t o  pay enchanced  b e n e f i t s  a s  a  r e s u l t  o f  

t h i r d - p a r t y ' s  wrongdoing,  it i s  e x p r e s s l y  p r o v i d e d  b y  law: A - 

s u b r o g a t i o n  r i g h t  e x i s t s ,  5440.39, F l o r i d a  S t a t u t e s .  

I n d e e d ,  t h e  l i e n  a c c o r d e d  t h e  employer  u n d e r  t h i s  r e m e d i a l  

s o c i a l  p rogram i s  s o  i n t e r g r a l  a  p a r t  o f  t h e  l aw ,  it t r a n s c e n d s  

d r a m a t i c a l l y ,  by i t s  w o r k i n g s ,  t h e  s t a t u s  o f  mere s u b r o g a t i o n  r i g h t :  

Under i t s  e x p r e s s  p r o v i s i o n s ,  it becomes a n  i n d e p e n d e n t  r i g h t  o f  

a c t i o n  i f  t h e  employee f a i l s  t o  p u r s u e  t h e  t h i r d - p a r t y  wrongdoer ,  

5440.39 ( 4 ) ( a ) ,  F l o r i d a  S t a t u t e s  1981.  

'1n Coll, the  Court observed; "We have f o r  review an Order s t r i k ing  a  notice of 
workers' catpensation l i e n  f i l e d  by the  appellant, Arwrican Motorists Insurance 
Co., a  workers' compensation carrier, which notice c l a i m d  t h a t  the  carrier had 
paid increased workers' compensation benef i ts  because of t he  alleged negligence 
of t he  appellees. " Call, qxa (Pag2 157). (Ef@ask a3.W. 
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Even i f  t h e  employee d o e s  e l e c t  t o  p u r s u e  a  t h i r d - p a r t y  

wrongdoer--such a s  a  n e g l i g e n t  h e a l t h c a r e  p r o v i d e r ,  t h e  employee 

h o l d s  a  f i d u c i a r y  r e s p o n s i b i l i t y  t o  t h e  employer-carrier/servicing 

a g e n t  f o r  t h e  employee c a n  o n l y  b r i n g  s u c h  a c t i o n  ".  .. . f o r  t h e  

employee i n d i v i d u a l l y  and  f o r  t h e  u s e  and  b e n e f i t  o f  t h e  employe r ,  

i f  a  s e l f - i n s u r e r ,  o r  e m p l o y e r ' s  i n s u r a n c e  c a r r i e r . . . "  5440.39 

( 3 )  ( a ) ,  F l o r i d a  S t a t u t e s  1981,  emphas i s  added .  

By i t s  e x p r e s s ,  unambiguous t e r m s ,  t h e  e m p l o y e r ' s  p r o m i n e n t  

s t a t u t o r y  r i g h t  o f  s u b r o g a t i o n  d e s c r i b e d  above  a t t a c h e s  t o  a l l  

i n j u r i e s  deemed t o  have  a r i s e n  " o u t  o f  and  i n  t h e  c o u r s e  o f  

employment",  t h u s  c o m p e l l i n g  t h e  payment o f  enchanced  w o r k e r s '  

compensa t ion  b e n e f i t s .  See Winn D i x i e  S t o r e s  v .  Roca, 480 So.2d 1 7 1  

( F l a .  3DCA 1 9 8 5 ) .  

A s  w e  d e v e l o p  o u r  a rgument ,  l e t  u s  p a u s e  and r e f l e c t  on  one 

c e r t a i n  t h i n g :  The employer-carrier/servicing a g e n t  a s s u r e d l y  

p o s s e s s ,  a t  t h e  v e r y  l e a s t ,  a  s u b r o g a t i o n  r i g h t  e x p r e s s l y  p r o v i d e d  

bv law.  

F l o r i d a ' s  s t a t u t o r y  scheme i s  e x a c t l y  a s  it s h o u l d  be .  I n  h i s  

i n t r o d u c t o r y  comment t o  t h i r d - p a r t y  a c t i o n s ,  P r o f e s s o r  L a r s o n ,  

a u t h o r  o f  t h e  p r e m i e r  t r e a t i s e  on  w o r k e r s '  compensa t ion  i n  t h e  

U n i t e d  S t a t e s ,  e n c a p s u l a t e s  t h e  f u n d a m e n t a l  t e n e t s  h e r e  i n v o l v e d  i n  

t h e  f o l l o w i n g  l a n g u a g e :  

" S e c t i o n  7 1  Theory of  T h i r d - P a r t y  A c t i o n s .  

When compensable  i n j u r y  i s  t h e  r e s u l t  o f  a  
t h i r d  p e r s o n ' s  t o r t i o u s  c o n d u c t ,  a l l  s t a t -  
u t e s  p r e s e r v e  a  r i g h t  o f  a c t i o n  a g a i n s t  t h e  
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t o r t  f e a s o r ,  s i n c e  t h e  compensa t ion  
s y s t e m  was n o t  d e s i g n e d  t o  e x t e n d  immunity 
t o  s t r a n g e r s .  To a v o i d  a  d o u b l e  r e c o v e r y  
by t h e  employee ,  t h e  s t a t u t e s  p r o v i d e  v a r y -  
i n g  s y s t e m s  w i t h  t h e  g e n e r a l  e f f e c t  o f  re- 
i m b u r s i n g  t h e  employer  f o r  h i s  compensa t ion  
o u t l a y  and  g i v i n g  t h e  employee t h e  e x c e s s  
o f  t h e  damaged r e c o v e r y  o v e r  t h e  amount o f  
compensa t ion .****"  2A L a r s o n ' s  Workmen's 
Compensat ion Law, S e c t i o n  71, Pg. 1 4 - 1 .  

L a t e r  i n  h i s  t e x t ,  P r o f e s s o r  La r son  summarizes  t h e  sound p r i n c i p l e s  

b e h i n d ,  and  t h e  i n t e r p l a y  o f  t h e  v a r i o u s  s t a t u t o r y  schemes ( s i m i l a r  

t o  F l o r i d a ' s  a s  your  Responden t s  and  t h e  Second D i s t r i c t  C o u r t  

p o r t r a y  i t )  i n  t h e  f o l l o w i n g  e x c e r p t s :  

S e c t i o n  71.10 Reaching  t h e  U l t i m a t e  Wrongdoer. 

The c o n c e p t  u n d e r l y i n g  t h i r d - p a r t y  a c t i o n s  i s  
t h e  mora l  i d e a  t h a t  t h e  u l t i m a t e  l o s s  from2 
wrongdoing s h o u l d  f a l l  upon t h e  wrongdoer .  

A s  men t ioned  a t  t h e  c l o s e  o f  t h e  p r e c e d i n g  
c h a p t e r ,  e v e r y  m a t u r e  l o s s - a d j u s t i n g  mechanism 
must  l o o k  i n  two d i r e c t i o n s :  I t  must  make t h e  
i n j u r e d  p e r s o n  whole ,  and  it must  a l s o  s e e k  o u t  
t h e  t r u e  wrongdoer  whenever  p o s s i b l e .  While 
compensa t ion  l a w ,  i n  i t s  s o c i a l  l e g i s l a t i o n  as- 
p e c t ,  i s  a l m o s t  e n t i r e l y  p r e o c c u p i e d  w i t h  t h e  
f o r m e r  f u n c t i o n ,  it i s  n o t  s o  d e v o i d  o f  mora l  
c o n t e n t  a s  t o  o v e r l o o k  t h e  l a t t e r .  I t  s h o u l d  
n e v e r  b e  f o r g o t t e n  t h a t  t h e  d i s t o r t i o n s  o f  o u r  

2 ~ o  t h a t  the  Court may know it a t  t h e  outset ,  i n  a  subsequent chapter, Professor 
Larson includes, expressly, a  physician whose negligent a c t  subsequent t o  t he  
or ig ina l  accident and injury brings fur ther  (o r  new) harm t o  t h e  employee, a s  a  
qualifying wrongdoer. See 2A Larson's Workmen's Compensation Law, Section 72.64, 
(Pages 14-216). 
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o l d - f a s h i o n e d  f a u l t  c o n c e p t s  t h a t  have been 
t h o u g h t  a d v i s a b l e  f o r  r e a s o n s  of  s o c i a l  p o l i c y  
a r e  e x c l u s i v e l y  l i m i t e d  t o  p r o v i d i n g  an  a s s u r e d  
r e c o v e r y  f o r  t h e  i n j u r e d  p e r s o n ;  t h e y  have never  
gone on--once t h e  i n j u r e d  p e r s o n  was made whole-- 
t o  change t h e  r u l e s  on how t h e  u l t i m a t e  burden 
was borne.**** 

S i m i l a r l y ,  i n  compensat ion law, s o c i a l  p o l i c y  h a s  
d i s p e n s e d  w i t h  f a u l t  c o n c e p t s  t o  t h e  e x t e n t  nec- 
e s s a r y  t o  i n s u r e  an  a u t o m a t i c  r e c o v e r y  by t h e  i n -  
j u r e d  workman; b u t  t h e  d i s r e g a r d  of  f a u l t  goes  no 
f u r t h e r  t h a n  t o  accompl ish  t h a t  o b j e c t ,  and, w i t h  
payment of  t h e  workman a s s u r e d ,  t h e  q u e s t  of  t h e  
law f o r  t h e  a c t u a l  wrongdoer may p roceed  i n  t h e  
u s u a l  way. 

So, it i s  e lementa ry  t h a t  i f  a  s t r a n g e r ' s  n e g l i -  
gence was t h e  c a u s e  of i n j u r y  t o  c l a i m a n t  i n  t h e  
c o u r s e  of  employment, t h e  s t r a n g e r  s h o u l d  n o t  b e  
i n  any degree  a b s o l v e d  of  h i s  normal o b l i g a t i o n  
t o  pay damages f o r  such an  i n j u r y .  

S e c t i o n  71.20 Avoiding Double Recovery 

I t  i s  e q u a l l y  e lementa ry  t h a t  t h e  c l a i m a n t  s h o u l d  
n o t  b e  a l lowed  t o  keep t h e  e n t i r e  amount b o t h  o f  
h i s  compensat ion award and of  h i s  commonlaw dam- 
age r e c o v e r y .  The obv ious  d i s p o s i t i o n  o f  t h e  
m a t t e r  i s  t o  g i v e  t h e  employer s o  much of  t h e  
n e g l i g e n c e  r e c o v e r y  a s  i s  n e c e s s a r y  t o  r e imburse  
him f o r  h i s  compensat ion o u t l a y ,  and t o  g i v e  t h e  
employee t h e  e x c e s s .  T h i s  i s  f a i r  t o  everyone 
concerned:  The e m ~ l o v e r .  who. i n  a  f a u l t  s e n s e .  
i s  n e u t r a l ,  comes o u t  even;  t h e  t h i r d  p e r s o n  pays  
e x a c t l y  t h e  damases he would normal ly  pay,  which 
i s  c o r r e c t .  s i n c e  t o  r e d u c e  h i s  burden because  of 
t h e  r e l a t i o n  between t h e  employer and t h e  employee 
would b e  a  w i n d f a l l  t o  him which he  h a s  done noth-  
i n s  t o  d e s e r v e ;  and t h e  employee sets a f u l l e r  re- 
imbursement f o r  a c t u a l  damaaes s u s t a i n e d  t h a n  i s  

J 

p o s s i b l e  under  t h e  compensat ion sys tem a l o n e . "  2A 
L a r s o n ' s  S e c t i o n  71.10, 71.20 (Pqs .  1 4 - 1  th rouqh  - - 
14-7 ) . Emphasis added. 

The underscored  p a s s a g e s  r e p r e s e n t ,  p r e c i s e l y ,  t h e  o p e r a t i o n  o f  t h e  

F l o r i d a  p r o c e s s  under  s t u d y ,  a t  l e a s t  a s  it i s  p o r t r a y e d  by your  

r e s p o n d e n t s  and t h e  Second D i s t r i c t  Cour t  of  Appeal,  b u t  n o t  t h e  C o l l  
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C o u r t .  T h i s  i s ,  your  r e s p o n d e n t s  r e i t e r a t e ,  a s  i t  s h o u l d  b e .  

P e t i t i o n e r ' s  a rgumen t s  n o t w i t h s t a n d i n g ,  n e i t h e r  t h e  t e x t  o f  t h e  

C o l l ,  s u p r a ,  o p i n i o n  n o r  t h e  o p e r a t i v e  l a n g u a g e  o f  5768.50,  F l o r i d a  

S t a t u t e s  s u p p o r t s  t h e  C o l l  h o l d i n g .  -- 

Our two s t a t e  p rog rams ,  The Workers '  Compensat ion A c t  and  The 

Medica l  M a l p r a c t i c e  Reform A c t  t r a v e l  on  l i n e s  a l m o s t  p a r a l l e l  w i t h  

o n e  a n o t h e r ,  b u t  t h e y  do c o n v e r g e .  They do s o  a t  t h e  j u n c t i o n  o f  

5440.39,  F l o r i d a  S t a t u t e s  and  5768.50,  F l o r i d a  S t a t u t e s .  

Is t h e r e  a n y t h i n g  o n  t h e  f a c e  o f  5768.50,  F l o r i d a  S t a t u t e s  t h a t  

migh t  u p s e t  t h e  harmonious  c o n c o r d a n c e  o f  wrongdoing,  

r e s p o n s i b i l i t i e s ,  r i g h t s  and  r e c o v e r i e s  a s  s e t  f o r t h  i n  t h e  

p r e c e d i n g  q u o t e d  l a n g u a g e  from L a r s o n ' s  which t r a c k s - - y o u r  

Responden t s  c o n t e n d ,  F l o r i d a ' s  s t a t u t o r y  scheme? T h e r e  i s  n o t .  The 

h o l d i n g  i n  C o l l ,  s u p r a ,  i s  e v e n  f a c i a l l y  d e f e c t i v e .  

I n  c o n s t r u i n g  5768.50 i n  C o l l ,  s u p r a ,  t h e  T h i r d  D i s t r i c t  C o u r t  

h a s  d e t e r m i n e d  w o r k e r s '  compensa t ion  payments  a r e  made by a  

c o l l a t e r a l  s o u r c e  f o r  which  no e x p r e s s  r i g h t  o f  s u b r o g a t i o n  h a s  been  

p r o v i d e d  by law,  and ,  h a v i n g  t h u s  become " l e g i s l a t i v e l y  d i s e n t i t l e d "  

t o  s u b r o g a t i o n ,  no s u c h  r i g h t  e x i s t s  and none would b e  a l l o w e d .  

C o l l r  s u p r a ,  (Pg .  1 5 7 ) .  A t  t h i s  j u n c t u r e  r e s p o n d e n t s  a s k :  What i s  

5440.39,  F l o r i d a  S t a t u t e s  i f  it i s  n o t  a  " s u b r o g a t i o n  - 
r i g h t  ... e x p r e s s l y  p r o v i d e d  by law?"  The p e t i t i o n e r ' s  s p e c u l a t i o n  a t  

what  m i g h t  u n d e r l y  t h e  C o l l  C o u r t ' s  a n a l y s i s  p r o c e e d s  i n  t h e  f a c e  o f  

b a s i c  r u l e s  s t a t u t o r y  c o n s t r u c t i o n .  A s  J u s t i c e  A t k i n s  s t a t e d :  
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"Where t h e  words o f  s t a t u t e  a r e  c l e a r  and  un- 
ambiguous,  j u d i c i a l  i n t e r p r e t a t i o n  i s  n o t  ap- 
p r o p r i a t e  t o  d i s p l a c e  t h e  e x p r e s s e d  i n t e n t  
( c i t a t i o n  o m i t t e d ) .  T h e r e f o r e ,  w e  do n o t  f e e l  
t h a t  t h i s  s t a t u t e ,  which i s  c l e a r  o n  i t s  f a c e ,  
p r e s e n t s  a n  o c c a s i o n  t o  p e r m i t  i n t e r p r e t a t i v e  
p r i n c i p l e s  g o v e r n i n g  d i f f e r e n t  t y p e s  o f  p ro -  
c e e d i n g s .  c i t i z e n s - v .  P u b l i c  s e r v i c e  ~ o m ' n ,  
435 So.2d 784 ( F l a .  1 9 8 3 ) .  

A l so  w o r t h  m e n t i o n i n g  i s  a n o t h e r  a p p l i c a t i o n  o f  t h e  same b a s i c  

p r i n c i p l e  i n  Holmes v .  B l a z e r  F i n a n c i a l  S e r v i c e s ,  I n c . ,  369 So.2d 

987 ( F l a .  4DCA 1 9 7 9 ) :  

" S i m i l a r l y ,  t h e  c o n f l i c t  t h a t  i s  p o s e d  by 
p e t i t i o n e r s  i s  be tween  t h e  s p e c i f i c  l a n g u a g e  
o f  t h e  s t a t u t e  and  t h e  a l l e g e d  u n d e r l y i n g  
l e g i s l a t i v e  i n t e n t  i n  e n a c t i n g  t h e  l aw .  I n  
t h i s  c a s e ,  w e  b e l i e v e  t h a t  t h e  c l e a r  l a n g u a g e  
must  p r e v a i l  o v e r  t h e  p e t i t i o n e r ' s  i n t e n t . * * * *  
Our e x a m i n a t i o n  o f  t h o s e  words r e v e a l s  no  am- 
b i g u i t y .  The a m b i g u i t y ,  i f  any ,  i s  o n l y  p r e s -  
e n t  i n  t h e  a t t e m p t s  t o  i d e n t i f y  t h e  l e g i s l a -  
t u r e ' s  s p e c i f i c  p u r p o s e  i n  e n a c t i n g  t h e  l a w . "  
Holmes, s u p r a  ( P g s .  9 8 8 , 9 8 9 ) .  

Thus,  w e  n e e d  n o t  b e  d i v e r t e d  t o ,  o r  b e t t e r  y e t ,  d i s t r a c t e d  by  

" o t h e r "  m e a s u r e s - - c o n t r a r y  t o  p e t i t i o n e r ' s  s u g g e s t i o n  a t  Page 4, t o  

compare t h e i r  l a n g u a g e  w i t h  t h e  p l a i n  s t a t u t o r y  l a n g u a g e  u n d e r  

r e v i e w  f o r  o u r  measure  i s  p l a i n  upon i t s  f a c e .  The f a c t  t h e r e  i s  

d i f f e r e n t  word ing ,  d e s i g n e d  t o  a c h i e v e  t h e  same e f f e c t ,  i n  t h e  

a u t o m o b i l e  n e g l i g e n c e  s t a t u t e  s627.7387 ( 2 )  , F l o r i d a  S t a t u t e s  1983  

i s  b e s i d e  t h e  p o i n t .  L i k e w i s e ,  you r  r e s p o n d e n t s  s u b m i t ,  i n  t h e  

newly e n a c t e d  T o r t  Reform I n s u r a n c e  A c t  o f  1986 ,  ( a s  t h e  Second 

D i s t r i c t  seems t o  acknowledge  i n  i t s  FN #2 ,  Page 3 1 9 ) ,  t h e r e  i s  a  
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improved" l a n g u a g e  i n  s u b s e c t i o n  ( 4 )  -- a  more c l e a r  l e g i s l a t i v e  

e x p r e s s i o n  o f  what was o b v i o u s l y  o r i g i n a l l y  i n t e n d e d .  I n s t e a d  o f  

o p e n i n g  w i t h  t h e  words " u n l e s s  o t h e r w i s e  e x p r e s s l y  p r o v i d e d  by 

l a w  ..." and  c o n c l u d i n g  w i t h  t h e  n e g a t i v e  a d m o n i t i o n ,  " . . .no s u c h  

amounts  expended  by any c a r r i e r  s h a l l  b e  r e c o v e r a b l e "  -- t h e  new 

s u b s e c t i o n  ( 4 )  i s  e n t i r e l y  p e r m i s s i v e  i n  i t s  d i r e c t o r y  a d v i c e s  on 

how t o  d e a l  w i t h  an  e x p r e s s  r i g h t  of  s u b r o g a t i o n  where one ( s u c h  a s  

o u r  w o r k e r s t  compensa t ion  m e a s u r e )  d o e s  e x i s t .  Obv ious ly ,  t h e  o l d  

s u b s e c t i o n  ( 4 )  o f  5768.50 and  t h e  new s u b s e c t i o n  ( 4 )  o f  C h a p t e r  

85-160, S e c t i o n  55 a r e  t o  b e  r e a d  i n  p a r i  m a t e r i a  w i t h  t h e  o t h e r w i s e  

u n d i s t u r b e d  l a n g u a g e  o f  S e c t i o n  (1) i n  b o t h  measu res .  

Your r e s p o n d e n t s  submi t  t h e  l a w  o f  F l o r i d a  i n  t h i s  a r e a  i s  

c l e a r  and  u n e q u i v o c a l :  

1. When an  employee s u f f e r s  an  i n j u r y  a r i s i n g  o u t  of  and  i n  

t h e  c o u r s e  o f  employment a n d  l a t e r  s u s t a i n s  f u r t h e r  i n j u r y  a s  a  

r e s u l t  o f  m e d i c a l  m a l p r a c t i c e ,  t h e  employee i s  e n t i t l e d  t o  such  

a d d i t i o n a l  w o r k e r s '  compensa t ion  payments  a n d  m e d i c a l  t r e a t m e n t  a s  

may b e  a t t r i b u t a b l e  t o  t h e  s u b s e q u e n t  i n t e r v e n i n g  i n j u r y .  

2 .  N o t w i t h s t a n d i n g  r e c e i p t  of i n c r e a s e d  w o r k e r s '  compensa t ion  

b e n e f i t s ,  t h e  employee may y e t  p u r s u e  t h e  wrongdoing m e d i c a l  

p r o v i d e r .  S e c t i o n  440.39,  F l o r i d a  S t a t u t e s .  

3 .  I n  t h a t  m e d i c a l  m a l p r a c t i c e  a c t i o n ,  t h e  employee may n o t  

r e c o v e r  amounts  p a i d  f rom o t h e r  c o l l a t e r a l  s o u r c e s ,  " ... however ,  

t h e r e  s h a l l  b e  no  r e d u c t i o n  f o r  c o l l a t e r a l  s o u r c e s  f o r  which a  

s u b r o g a t i o n  r i g h t  e x i s t s . "  S e c t i o n  768.50 ( 1 1 ,  F l o r i d a  S t a t u t e s .  
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L i k e w i s e ,  no  i n s u r e r  o r  o t h e r  p a r t y  p r o v i d i n g  c o l l a t e r a l  s o u r c e  

b e n e f i t s  s h a l l  b e  e n t i t l e d  t o  r e c o v e r  t h e  amounts o f  any such  

b e n e f i t s  f rom t h e  employee " u n l e s s  o t h e r w i s e  e x p r e s s l y  p r o v i d e d  by 

l a w . . . "  S e c t i o n  786.50 ( 4 ) ,  F l o r i d a  S t a t u t e s .  

Because  amounts  p a i d  t o  t h e  c l a i m a n t  f rom a  w o r k e r s '  

compensa t ion  c a r r i e r  o r  s e r v i c i n g  a g e n t  r e p r e s e n t  c o l l a t e r a l  s o u r c e s  

f o r  which a  s u b r o g a t i o n  r i g h t  e x i s t s  [§440 .39 ,  F l o r i d a  S t a t u t e s  

(198111 t h e  t r i a l  C o u r t  c a n n o t  r e d u c e  t h e  amount o f  a n  award t o  t h e  

c l a i m a n t  by t h e  t o t a l  o f  s u c h  a  c o l l a t e r a l  s o u r c e  [§768.50 ( 1 1 ,  

F l o r i d a  S t a t u t e s  ( 1 9 8 1 ) l .  

4 .  American M o t o r i s t s  I n s .  Co. v .  C o l l ,  s u p r a  , 

n o t w i t h s t a n d i n g .  The h o n o r a b l e  Second D i s t r i c t  C o u r t  o f  Appea l ,  i n  

Decker ,  s u p r a ,  h a s  it r i g h t .  

So w e l l  d o e s  t h e  c o n s t r u c t i o n  u r g e d  by y o u r  r e s p o n d e n t s ,  

a n d  a d o p t e d  by t h e  Decker  C o u r t  meld a l l  i m p o r t a n t  s o c i a l  p u r p o s e s  

advanced  by t h e  r e s p e c t i v e  a c t s - - t h e  f e e l i n g  i n  a r r i v i n g  a t  t h e  

c o n c l u s i o n  u r g e d  i s  n o t  u n l i k e  t h a t  f e l t  by t h e  d e v o t e e  o f  j i g s a w  

p u z z l e s  who, a f t e r  a  s e a r c h ,  f i n d s  t h a t  odd  s h a p e d  b i t  and  

e x p e r i e n c e s  t h e  s a t i s f a c t i o n  of  s l i d i n g  t h e  p i e c e  smoo th ly ,  f l u s h  

i n t o  t h e  gap  ( a s  i f  t h e  two w e r e  made f o r  o n e  another - -which  o f  

c o u r s e  t h e y  w e r e - - t h a t  i s  t h e  whole p o i n t ) .  I n  c o n t r a s t ,  t h e  T h i r d  

D i s t r i c t  C o u r t ' s  h a n d l i n g  i n  C o l l ,  s u p r a ,  ( t o  c o n t i n u e  t h e  m e t a p h o r )  

r e s e m b l e s  n o t h i n g  s o  much a s  a n  a t t e m p t  a t  f o r c i n g  t h e  p r o v e r b i a l  

round  p i e c e  i n t o  t h e  s q u a r e  h o l e :  t h e  f i t  i s  o b v i o u s l y  wrong, and  

t h e  p l a y i n g  t a b l e  abandoned--with  no  m e a n i n g f u l  e x p l a n a t i o n  of  how 
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t h e  p l a y e r  c o u l d  have  c o n s i d e r e d  t h e  p u z z l e  c o m p l e t e .  

Respondents  w i l l  now t u r n  t h e i r  a t t e n t i o n  t o  such  a d d i t i o n a l  

a rgumen t s  a s  a r e  r a i s e d  i n  b r i e f s  of  t h e  o t h e r  p e t i t i o n e r s  p r e s e n t l y  

b e f o r e  t h e  C o u r t .  

P e t i t i o n e r ,  Humana F l o r i d a ,  I n c .  advances  two p r i n c i p a l  p o i n t s  

e i t h e r  i n  a d d i t i o n  t o  o r  somewhat a t  v a r i a n c e  w i t h  t h o s e  r a i s e d  by 

t h e  p e t i t i o n e r s  c o n f r o n t i n g  your  r e s p o n d e n t s  d i r e c t l y .  (Mahan) .  

F i r s t ,  t h e  v e h i c l e  by which P e t i t i o n e r  Humana would do v i o l e n c e  

t o  t h e  p l a i n  measure  unde r  s c r u t i n y  i s  t h e  t r i e d  and  t r u e ;  

" EMERGENCY I' ! ! W e  a r e  t o l d  o f  a  s p e c i a l  c r i s i s  i n  m e d i c a l  

m a l p r a c t i c e  which ,  i m p l i e d l y ,  d o e s  n o t  a p p l y  t o  w o r k e r s '  

compensa t ion .  However, a s  s t a t e d  i n  o r a l  a rgument  b e f o r e  t h e  Second 

D i s t r i c t ,  below: W e ' l l  see t h e i r  c r i s i s  and  r a i s e  them one!  

The " c r i s i s "  i n  w o r k e r s '  compensa t ion  i n  t h e  s t a t e  o f  F l o r i d a  

i s  an  o l d e r  and  it  i s  s u b m i t t e d ,  a  more f a r - r e a c h i n g  one .  

I n s p e c t i o n  o f  t h e  i n s i d e  c o v e r  page  t o  F l o r i d a  S t a t u t e s  A n n o t a t e d ,  

Volume 14C c o n t a i n s  t h e  p reamble  t o  t h e  1978 p a r t i a l  r e f o r m  which 

s t a t e s  i n  p a r t :  

" I n  r e c o g n i t i o n  o f  t h e  s e r i o u s n e s s  of  t h e  p rob lem 
i n  t h e  e x i s t i n g  sys t em a n d  t h e  u r g e n t  n e e d  f o r  
ma jo r  r e f o r m ,  C h a p t e r  440, F l o r i d a  S t a t u t e s ,  i s  
r e p e a l e d  a s  o f  J u l y  1, 1979 . "  

The l aw  s u p e r s e d i n g  t h e  1978 p a r t i a l  r e f o r m s  was d e s c r i b e d  by n o t e d  

F l o r i d a  Workers '  Compensat ion commentator  and  a u t h o r ,  J o n a t h a n  

A l p e r t ,  i n  t h e  p r e f a c e  o f  h i s  1980 supp lemen t  a s  h a v i n g  "demol i shed"  

t h e  s e t t l e d  w o r k e r s '  compensa t ion  l a w  b e c a u s e  c o s t s  i n  t h e  form of  
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insurance premiums were too high. Alpert, Florida Workers' 

Compensation Law, 1980 Supplement. The product of that urgency was 

described, in the 1979 supplement to Alpert's, as "wicked and 

depraved"! In very recent developments, the 1979 Reforms are now 

being cited by some commentators and in university sponsored studies 

as having failed and as being prohibitively expensive. 3 The 

Workers' Compensation Laws are enacted because they deal with a 

matter of great public interest. Fidelity & Casualty of New York v. 

Beddingfield, 60 So.2d 489, at 495 (Fla. 1952). We really needn't 

bicker over who is more important or which crisis is more 

profound--even legitimate, for it may suffice to say the importance 

of a sound, permanent industrial base in Florida and an adequate 

method for the treatment and recompense of virtually all Florida 

workers facing injury is at least on par, and certainly not less 

compelling, than the concerns of individuals wronged through the 

healthcare system in Florida and practitioners in that system. 

3~ee Florida 1988 Claim Study, Analysis of the Florida Workers' Ccopensation Sys- 
tem, February, 1988 by the National Council on Compensation Insurance. 

An Analysis of Legal Costs In Florida's Workers' Compensation System, A Report 
Prepared by David J. Nye, Ph.D., February 8, 1988. 

Workers' Compensation In Florida Post-Wage Loss: An Update by Fred B. Power and 
E. Warren Shows, Professors, Departments of Finance and Economics, Respectively, 
College of Business Administration, University of South Florida, Tampa. 

[Respondents are unsure of the propriety of attaching these studies as an appendix 
to their brief. They will be made available to this Court or to either party on 
request. ] 
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From s e t t i n g  t h e  "crisis" t o n e  a t  t h e  o u t s e t  o f  i t s  argument ,  

Humana moves t o w a r d  t h e  i m p o r t a n c e ,  s e p a r a t e n e s s  a n d  u n i q u e n e s s  o f  

t h e  m a l p r a c t i c e  s t a t u t e  a s  i n d i c a t i v e  o f  i t s  prominence  i n  t h i s  

matter a n d  i n  t h e  " o v e r a l l  s t a t u t o r y  l a n d s c a p e "  (Humana' s B r i e f ,  P. 

8 ) .  The " d r i f t "  o f  t h i s  i s  t h a t  c a r e f u l  c o n s i d e r a t i o n  o f  t h e  p o l i c y  

c o n c e r n s  i n  t h i s  a r e a  i s  w a r r a n t e d .  Not w i s h i n g  t o  compete ,  tit f o r  

t a t  on t h i s  l e v e l  w e ,  n e v e r t h e l e s s ,  remind  P e t i t i o n e r  Humana t h a t  

t h e  Workers '  Compensat ion C h a p t e r ,  i n d e p e n d e n t  a n d  f r e e - s t a n d i n g ,  

n o t  o n l y  e n t a i l s  i t s  own p r o v e r b i a l  "wor ld"  o f  s u b s t a n t i v e  law,  

s u p e r s e d i n g  t h e  common l a w ,  b u t  i t s  own j u d i c i a l  sys t em,  r u l e s  o f  

p r o c e d u r e  app roved  by t h i s  Honorab le  C o u r t ,  and  an  a p p e l l a t e  

s t r u c t u r e  a n d  s o  t o o  must  w e  s i t  up a n d  t a k e  c a r e f u l  n o t i c e ,  s o  t o  

s p e a k ,  o f  t h e  e x p r e s s l y  enumera t ed  s t a t u t o r y  m e a s u r e s  t h e r e b y  

e n t a i l e d .  

P e t i t i o n e r  Humana a d d r e s s e s  o u r  p o i n t  d i r e c t l y  i n  t h e  s econd  

s i g n i f i c a n t  a d d i t i o n  t o  t h e  a rgumen t s  a l r e a d y  advanced .  Humana 

a r g u e s ,  a f t e r  h a v i n g  e s t a b l i s h e d  w o r k e r s '  compensa t ion  payments  a s  a 

" c o l l a t e r a l  s o u r c e w - - t h a t  w o r k e r s '  compensa t ion  b e n e f i t s  are n o t  

" . . . c o l l a t e r a l  s o u r c e s  f o r  which a s u b r o g a t i o n  r i g h t  e x i s t s "  

b e c a u s e ,  t hough  o u r  5440.39 i s  u n d e n i a b l y  " e x p r e s s "  a n d  c e r t a i n l y  

" p r o v i d e d  by l aw" ,  t o  g i v e  t h e s e  words l i t e r a l  e f f e c t ,  we  are n o t ,  

a c c o r d i n g  t o  P e t i t i o n e r  Humana's a d m o n i t i o n ,  c o n s t r u i n g  them 

"na r rowly"  enough (Humana's B r i e f ,  P. 11). The P e t i t i o n e r  Humana's 

a rgument  i s  i n n o v a t i v e ,  however,  it i s  a l s o  a n  a t t e m p t  t o  r i d e  upon 

a h o r s e  h a v i n g  a head  a t  b o t h  e n d s .  I t  c a n n o t  b e  done w i t h o u t  
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d e s t r u c t i o n  o f  t h e  a n i m a l .  P e t i t i o n e r  Humana r e a s o n s :  

n o t w i t h s t a n d i n g  t h e  f a c t  t h e  C o u r t s  have  c r e a t e d  a  " l e g a l  f i c t i o n  

e x t e n d i n g  t h e  ca r r ie r ' s  o b l i g a t i o n  t o  p r o v i d e  b e n e f i t s  f o r  e x p e n s e s  

a t t e n d a n t  t o  s u b s e q u e n t  m e d i c a l  m a l p r a c t i c e w - - b e c a u s e  t h e r e  i s  no  

c o r r e s p o n d i n g  f i c t i o n  c a r r y i n g  f o r w a r d  t h e  o t h e r w i s e  e x p r e s s  

s t a t u t o r y  l i e n ,  l i a b i l i t y  w i t h o u t  f a u l t  ( o n  t h e  e m p l o y e r / s e r v i c i n g  

a g e n t ' s  p a r t )  may t r a v e l  b u t  t h e  l i e n  d o e s  n o t  f o l l o w .  T h i s  - 

s p e c i o u s  r e a s o n i n g  r e p r e s e n t s  an  i m p e r f e c t  u n d e r s t a n d i n g  o f  t h e  

b a s i s  upon which t h e  e m p l o y e r / s e r v i c i n g  a g e n t ' s  a d d i t i o n a l  o r  

enhanced  l i a b i l i t y  h a s  been  founded  v i a  t h e  medium o f  t h e  s o - c a l l e d  

" f i c t i o n " .  What ' s  l e g a l  f i c t i o n  f o r  t h e  g o o s e  i s  a l s o  l e g a l  f i c t i o n  

f o r  t h e  g a n d e r .  

A s  a r g u e d  ea r l i e r ,  t h e r e  i s  no  b a s i s  t o  f o u n d a t i o n  t h e  

e m p l o y e r ' s  l i a b i l i t y  f o r  payment o f  w o r k e r s '  compensa t ion  b e n e f i t s ,  

w i t h o u t  f a u l t  on i t s  p a r t ,  a b s e n t  a  f o u n d a t i o n  i n  t h e  e n a b l i n g  

l a n g u a g e  o f  s440 ,  i . e . ,  t h a t  s u c h  b e n e f i t s  be p a i d  a s  a  r e s u l t  o f  

i n j u r y  a r i s i n g  o u t  and  i n  t h e  c o u r s e  o f  employment. T h a t  i s  t h e  

o n l y  c o n c e p t u a l  b a s i s  upon which t o  f o u n d a t i o n  payment o f  enhanced  

b e n e f i t s  t h r o u g h  t h e  i n t e r c e s s i o n  o f  n e g l i g e n c e  on t h e  p a r t  o f  a 

t r e a t i n g  p h y s i c i a n .  See  C e n t r a l  C o n c r e t e  Co., I n c .  v .  H a r r i s ,  

s u p r a .  Wi thou t  a  b a s i s  i n  s440 .09 ,  a l b e i t  a  c o n s t r u c t i v e  o n e ,  t h e r e  

c a n  b e  no b a s i s  f o r  enhanced  l i a b i l i t y  on t h e  e m p l o y e r / s e r v i c i n g  

a g e n t ' s  p a r t .  T h i s  p a r a l l e l  c a n n o t  b e  s e v e r e d .  

Your r e s p o n d e n t s  re i tera te :  t h e  d e l i b e r a t i v e  j u d i c i a l  

p r o c e s s e s  by which s u b s e q u e n t  m e d i c a l  n e g l i g e n c e  i s  c o n s t r u e d ,  

LAW OFFICES 

MILLER. HODGES. KAGAN AND CHAlT 

PROFESSIONAL ASSOCIATION 
2400 SOUTH DIXIE HIGHWAY 455  FAIRWAY DRIVE 

MIAMI. FLORIDA 33133 -2 0- DEERFIELD BEACH. FLA. 33441 



t h r o u g h  t h e  c o n v e n t i o n  o f  " l e g a l  f i c t i o n " ,  t o  c o n s t i t u t e  i n j u r y  

a r i s i n g  " o u t  o f  a n d  i n  t h e  c o u r s e  o f  employment"  i s  j u s t  as rea l  a n d  

t a n g i b l e  a d e t e r m i n a t i o n  as  i s  t h e  s t a t u t o r y  one- -wi th  rea l  

c o n s e q u e n c e s :  f o r  - a l l  i n t e n t s  a n d  p u r p o s e s ,  i n j u r y  ar ises  o u t  o f  

a n d  i n  t h e  c o u r s e  o f  employment .  What f o l l o w s  t h e n  i s  - n o t  f i c t i o n .  

Once i n j u r y  a r i s i n g  o u t  o f  a n d  i n  t h e  c o u r s e  o f  employment  i s  

i d e n t i f i e d ,  e i t h e r  t h r o u g h  b l a c k  l e t t e r  l a w ,  case l a w  

i n t e r p r e t a t i o n ,  l e g a l  f i c t i o n ,  o r  c a l l  it w h a t  you w i l l :  t h e  l i e n  

i s  s e l f - a c t u a t e d  a n d  a f f i x e s  i t s e l f  a c c o r d i n g l y .  P u t  a n o t h e r  way, 

when e i t h e r  t h e  l e g i s l a t u r e  o r  t h e  C o u r t  a t t a c h e s  t h e  " i n j u r y  

a r i s i n g  o u t  o f  a n d  i n  t h e  c o u r s e  o f "  d e s i g n a t i o n  t o  a v e h i c l e  o f  a n y  

d e s c r i p t i o n ,  t h e  l i e n ,  a h e a t - s e e k i n g  m i s s i l e  f o l l o w s  it. I t  

f o l l o w s  t h e  c l a i m a n t  a n y w h e r e  c l a i m a n t  t r a v e l s  s o  l o n g  as c l a i m a n t ' s  

d e s t i n a t i o n  d o e s  n o t  h a v e  a n  e x p r e s s  s t a t u t o r y  i n s u l a t i n g  f e a t u r e .  

The s u b s e c t i o n  u n d e r  s t u d y  e x p r e s s l y  i n v i t e s ,  it d o e s  n o t  - bar,  t h e  

e x p r e s s  s t a t u t o r y  r i g h t  o f  s u b r o g a t i o n  e x t a n t  i n  5440 .39 .  

P e t i t i o n e r  S c h n e i d e r ' s  m o s t  n o v e l  c o n t r i b u t i o n  t o  t h i s  

c o n t r o v e r s y  i s  a f u r t h e r  r e f i n e m e n t  o f  t h e  s e v e r e d  " c o u r s e  a n d  

s c o p e "  a n a l y s i s  g i v e n  by P e t i t i o n e r  Humana. H e  a t t e m p t s  t o  

d i s t i n g u i s h  t h e  c o n t r o l l i n g  i n f l u e n c e  o f  t h i s  C o u r t ' s  e a r l y  

p r o n o u n c e m e n t  i n  C i t y  o f  L a k e l a n d  v .  B u r t o n ,  2  So .2d  7 3 1  ( F l a .  

1 9 4 1 ) .  The a t t e m p t  i s  n o t  p e r s u a s i v e .  A t  Page  7 i n  P e t i t i o n e r  

S c h n e i d e r ' s  b r i e f ,  a " c a v e a t "  t o  a r u l e  n o t  q u o t e d  w i t h i n  P e t i t i o n e r  

S c h n e i d e r ' s  b r i e f  i s  se t  f o r t h .  When t h e  r u l e  i s  read i n  p a r i  

materia w i t h  t h e  c a v e a t ,  it i s  p l a i n  t o  see w h a t  t h i s  C o u r t  m e a n t  
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was t h a t  t h e  d i s c u s s i o n ,  o r  " r u l e "  on c a u s a t i o n  j u s t  announced 

a p p l i e d ,  under  t h e  l i m i t e d  h o l d i n g  t h e r e  announced, t o  t h e  workers '  

compensat ion s e t t i n g  and it was n o t  i n t e n d e d  t o  r e s t a t e  a  

broad-based r u l e  of  c a u s a t i o n  f o r  a l l  n e g l i g e n c e  a c t i o n s .  

Your r e s p o n d e n t s  would c l o s e  by p o i n t i n g  o u t  f o r  t h e  b e n e f i t  of  

t h e  Cour t  t h a t  a  C i r c u i t  Cour t  Judge i n  Palm Beach County ( F o u r t h  

D i s t r i c t )  h a s  r u l e d  p r e c i s e l y  i n  accordance  w i t h  your r e s p o n d e n t s '  

arguments  i n  t h e  m a t t e r  of Rash v .  Quinn,  Raney, Dalbey and 

Wal l iwick ,  P.A., e t .  a l . ,  Case No. 83-4607 CA ( L )  B, n o t  appea led .  

(Appendix 1).  More s u r p r i s i n g  i s  t h e  f a c t  a  C i r c u i t  Cour t  Judge i n  

Dade County h a s  r u l e d  a s  much even a f t e r ,  and n o t w i t h s t a n d i n g  h e r  

own c o n t r o l l i n g  Di s t r i c t  C o u r t ' s  pronouncements i n  C o l l ,  s u p r a  and 

t h i s  m a t t e r ,  p roduc ing  a  s h a r p l y  worded r e v e r s a l  by t h e  T h i r d  

D i s t r i c t ,  Chambers v.  L i b e r t y  Mutual I n s u r a n c e  Co., 511 So.2d 608 

( F l a .  3DCA 1987)  i s  c u r r e n t l y  lodged b e f o r e  t h i s  Honorable Cour t  

w i t h  o r a l  argument se t  t o  be h e a r d  A p r i l  28, 1988. Case No. 71,337. 

We b r i n g  t h e s e  m a t t e r s  t o  t h e  a t t e n t i o n  of  t h e  Cour t  t o  u n d e r s c o r e  

t h e  f a c t  t h e  c a u s e  i s  an  i m p o r t a n t  one ,  w i t h  much a t t e n t i o n  b e i n g  

p a i d  t o  it ( e v i d e n c e d  t h e  f o u r  combined c a s e s  l e a d i n g  t o  t h e  Decker 

d e c i s i o n  below) and w i t h  most commentators ( a p a r t  from t h e  C o l l  

C o u r t )  seemingly  f a v o r i n g  t h e  i n t e r p r e t a t i o n  g i v e n  by t h e  Decker 

Cour t .  Your r e s p o n d e n t s  r e s p e c t f u l l y  r e q u e s t  t h e  Cour t  adop t  t h e  

r a t i o n a l e  of t h e  Second Di s t r i c t  Cour t  of  Appeal o v e r  t h a t  adopted  

by t h e  T h i r d  and a f f i r m .  
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CONCLUSION 

Based on  t h e  f o r e g o i n g  r e a s o n s  a n d  a u t h o r i t i e s ,  y o u r  

r e s p o n d e n t s  r e s p e c t f u l l y  r e q u e s t  t h i s  Honorab le  C o u r t  a d o p t ,  i n  t h i s  

m a t t e r  o f  c o n f l i c t ,  t h e  i n t e r p r e t a t i o n  o f  t h e  s t a t u t o r y  m e a s u r e s  

u n d e r  s c r u t i n y  g i v e n  by t h e  Second D i s t r i c t  C o u r t  o f  Appeal  i n  t h e  

c a u s e  s u b  j u d i c e  and  r e p u d i a t e  t h e  i n t e r p r e t a t i o n  r e n d e r e d  by t h e  

T h i r d  D i s t r i c t  C o u r t  o f  Appeal  i n  C o l l ,  s u p r a ,  a f f i r m i n g  t h e  h o l d i n g  

of t h e  A p p e l l a t e  C o u r t  i n  t h e  i n s t a n t  c a u s e .  

R e s p e c t f u l l y  s u b m i t t e d ,  
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