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PRELIMINARY STATEMENT 

T h e  P e t i t i o n e r  was t h e  A p p e l l a n t  i n  t h e  c o u r t  below and t h e  

d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  Responden t  w a s  t h e  Appellee i n  t h e  

c o u r t  b e l o w  a n d  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  A copy  of 

t h e  d i s t r i c t  c o u r t ' s  o p i n i o n  i s  a t t a c h e d  t o  t h i s  b r i e f  a s  p a r t  o f  

t h e  Appendix .  

The  f o l l o w i n g  symbo l s  w i l l  b e  u s e d  i n  t h i s  b r i e f :  

I' R" Record o n  appeal 

"A" Appendix  

, - .  
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STATEMENT OF THE CASE AND FACTS 

On May 18, 1984, Petitioner, STINGRAY JONES, was charged by 

information with grand theft (R13). On December 5, 1985, Peti- 

tioner was adjudicated guilty of the grand theft (R14). Peti- 

tioner was sentenced outside the recommended guideline range 

(R25-27). On appeal the Fourth District Court of Appeal held 

that three of the four reasons for departure were invalid and 

reversed Petitioner's sentence and remanded the case for resen- 

tencing (R25-27). 

On resentencing on April 6, 1987, the trial court departed 

from the guidelines and sentenced Petitioner to ten (10) years in 

prison (R18). Petitioner's recommended guideline sentence was 

two and one half (24) to three and one half (34) years in prison 

(R19). The trial court's reasons for departure were that: (1) 

the defendant committed the instant offense only eight days after 

being released from his third separate prison commitment and (2) 

the defendant's behavior demonstrated a continuing and escalating 

pattern of conduct and he has been convicted of three additional 

grand thefts (R20). The trial court utilized the habitual 

offender statute to exceed the statutory maximum penalty of five 

( 5 )  years for grand theft and sentenced Petitioner to ten (10) 

years in prison (R18,20). Petitioner appealed. 

On December 30, 1987, the Fourth District Court of Appeal 

affirmed Petitioner's sentence (Al-3). The district court held 

that the trial court's reasons for departure were valid and ruled 

that the habitual offender statute could be utilized to increase 
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t h e  s e n t e n c e  b e y o n d  t h e  s t a t u t o r y  maximum a n d  t h e  recommended 

g u i d e l i n e  r a n g e  (A2- 3).  The d i s t r i c t  court  c e r t i f i e d  t h e  f o l l o w-  

i n g  q u e s t i o n :  

DOES WHITEHEAD V. STATE, 4 9 8  So .2d  8 6 3  ( F l a .  
1 9 8 6 )  PREVENT THE USE OF THE HABITUAL OFFENDER 
STATUTE TO ENHANCE A DEFENDANT'S SENTENCE 
B E Y O N D  THE RECOMMENDED GUIDELINES SENTENCE AND 
BEYOND THE M A X I M U M  STATUTORY PENALTY WHERE 
THERE ARE OTHERWISE V A L I D  GROUNDS FOR DEPAR- 
TURE? 

On J a n u a r y  2 2 ,  1 9 8 8 ,  P e t i t i o n e r  t i m e l y  f i l e d  h i s  not ice  t o  

i n v o k e  t h i s  C o u r t ' s  d i s c r e t i o n a r y  j u r i s d i c t i o n .  On F e b r u a r y  5 ,  

1 9 8 8 ,  t h i s  C o u r t  set  f o r t h  a b r i e f i n g  s c h e d u l e  f o r  t h i s  r e v i e w .  
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SUMMARY OF THE ARGUMENT 

1. P e t i t i o n e r  was c o n v i c t e d  of a t h i r d  d e g r e e  f e l o n y .  

P e t i t i o n e r ' s  recommended g u i d e l i n e  s e n t e n c e  was t w o  a n d  o n e  h a l f  

( 2 4 )  t o  t h r e e  and o n e  h a l f  ( 3 4 )  years  i n  p r i s o n .  P e t i t i o n e r  was 

s e n t e n c e d  t o  1 0  y e a r s  i n  p r i s o n  b y  u t i l i z a t i o n  of t h e  h a b i t u a l  

o f f e n d e r  s t a t u t e  t o  e x c e e d  t h e  s t a t u t o r y  maximum 5 y e a r  p e n a l t y .  

The t r i a l  cour t  e r r e d  i n  u t i l i z i n g  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  

t o  s e n t e n c e  P e t i t i o n e r  beyond t h e  s t a t u t o r y  maximum p e n a l t y  fo r  

g r a n d  t h e f t  where  t h e  recommended g u i d e l i n e  s e n t e n c e  w a s  b e l o w  

t h e  s t a t u t o r y  maximum. 

2 .  The t r i a l  c o u r t  erred i n  d e p a r t i n g  f rom t h e  recommended 

g u i d e l i n e  r a n g e ,  b a s e d  o n  t h e  t i m i n g  of t h e  o f f e n s e  a n d  t h e  

e s c a l a t i n g  p a t t e r n  o f  c r i m i n a l  c o n d u c t ,  where  t h e  r e a s o n s  were 

n o t  e i t h e r  a d e q u a t e l y  e x p l a i n e d  o r  were n o t  s u f f i c i e n t l y  s u p -  

p o r t e d  b y  a f a c t u a l  b a s i s  w h i c h  w o u l d  permit  d e p a r t u r e .  P e t i -  

t i o n e r  must  b e  r e s e n t e n c e d  w i t h i n  t h e  g u i d e l i n e  r a n g e .  

3 .  Where  S 2 7 . 3 4 5 5 ,  F l a .  S t a t .  ( 1 9 8 5 )  b e c a m e  e f f e c t i v e  

a f t e r  t h e  da te  of P e t i t i o n e r ' s  o f f e n s e ,  i t  was a v i o l a t i o n  of t h e  

e x  post  fac to  c l a u s e  t o  impose cos t s  p u r s u a n t  t o  t h a t  s t a t u t e .  

--  
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ARGUMENT 

POINT I 

THE TRIAL COURT ERRED I N  U T I L I Z I N G  THE HABITUAL 
OFFENDER STATUTE TO SENTENCE P E T I T I O N E R  TO T E N  
( 1 0 )  YEARS I N  PRISON FOR A THIRD DEGREE FELONY 

WHERE THE RECOMMENDED G U I D E L I N E  SENTENCE WAS 
BELOW THE FIVE ( 5 )  YEAR STATUTORY MAXIMUM. 

On A p r i l  6, 1987 ,  P e t i t i o n e r  was s e n t e n c e d  t o  t e n  ( 1 0 )  y e a r s  

i n  p r i s o n  f o r  t h e  o f f e n s e  o f  g r a n d  t h e f t  -- a t h i r d  d e g r e e  f e l o n y  

( R 1 8 ) .  P e t i t i o n e r ' s  recommended g u i d e l i n e  s e n t e n c e  was t w o  a n d  

o n e  h a l f  ( 2 4 )  t o  t h r e e  and o n e  h a l f  ( 3 4 )  years  i n  p r i s o n  ( R 1 9 ) .  

Dur ing  t h e  s e n t e n c i n g ,  t h e  t r i a l  c o u r t  d i d  n o t  u s e  t h e  h a b-  

i t u a l  o f f e n d e r  s t a t u t e  a s  a r e a s o n  t o  j u s t i f y  d e p a r t i n g  f rom t h e  

s e n t e n c i n g  g u i d e l i n e s ,  b u t  d i d  u s e  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  

t o  s e n t e n c e  P e t i t i o n e r  b e y o n d  t h e  s t a t u t o r y  maximum f i v e  ( 5 )  

y e a r  p e n a l t y  f o r  a t h i r d  d e g r e e  f e l o n y .  I n  Whi tehead  v. S t a t e ,  

498  So.2d 863 ,  867 ( F l a .  1 9 8 6 ) ,  t h i s  C o u r t  h e l d  t h a t  ' I . . .  s e c t i o n  

775.084 c a n n o t  opera te  as a n  a l t e r n a t i v e  t o  g u i d e l i n e s  s e n t e n c i n g  

. . . I '  w h i c h  i s  p r e c i s e l y  what  was done  i n  t h e  i n s t a n t  s i t u a t i o n .  

I n  M c G r i f f  v .  S t a t e ,  1 3  F.L.W. 5 5  ( F l a .  3d DCA , December 

1 9 8 7 ) ,  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appeal r e c o g n i z e d  t h a t  t h e  

h a b i t u a l  o f f e n d e r  s t a t u t e  c a n n o t  b e  u s e d  i n  a n  at tempt t o  c i r cum-  

v e n t  t h e  g u i d e l i n e s  i n  s i t u a t i o n s  l i k e  t h e  p r e s e n t  case: 

I n  t h e  p r e s e n t  c a se ,  t h e  t r i a l  c o u r t  i m p o s e d  
t h e  maximum s t a t u t o r y  s e n t e n c e  of f i f t e e n  y e a r s  
which  i s  g r e a t e r  t h a n  t h e  g u i d e l i n e s '  recommen- 
d a t i o n .  N e i t h e r  o f  t h e  t w o  r e a s o n s  g i v e n  f o r  
t h i s  d e p a r t u r e  s e n t e n c e  were t h a t  t h e  d e f e n d a n t  
was a n  h a b i t u a l  o f f e n d e r .  I n  f a c t ,  t h e  r e c o r d  
r e v e a l s  t h a t  t h e  t r i a l  j u d g e  w a s  f u l l y  aware 
t h a t  a d e p a r t u r e  from t h e  r ecommended  r a n g e  
c o u l d  n o t  be b a s e d  o n  t h e  h a b i t u a l  o f f e n d e r  
s t a t u t e .  H a v i n g  e x c e e d e d  t h e  g u i d e l i n e s  t h e  
c o u r t  t h e n  p r o c e e d e d  t o  f i n d  t h e  d e f e n d a n t  t o  
b e  a n  h a b i t u a l  o f f e n d e r  a n d  t h e  s e n t e n c e  was 
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i n c r e a s e d  f rom f i f t e e n  t o  t h i r t y  y e a r s  b y  
a p p l y i n g  s e c t i o n  7 7 5 . 0 8 4 ,  F l o r i d a  S t a t u t e s  
( 1 9 8 5 ) .  C l e a r l y ,  s u c h  a c t i o n  c i r c u m v e n t s  t h e  
l a w .  See W h i t e h e a d .  T h e  t r i a l  c o u r t  may n o t  
e x c e e d  t h e  g u i d e l i n e s  u s i n g  r e a s o n s  o t h e r  t h a n  
a d e f e n d a n t ' s  h a b i t u a l  n a t u r e  a n d  t h e n  a p p l y  
t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  t o  f u r t h e r  
e n h a n c e  t h e  s e n t e n c e .  

1 3  F.L.W. a t  55 .  

The  d e c i s i o n s  i n  Whi tehead  and  McGriff  are l og i ca l  and  correct.  

T h e r e  i s  no  r a t i o n a l e  f o r  u s i n g  t h e  h a b i t u a l  o f f e n d e r  s t a t -  

u t e  t o  i n c r e a s e  t h e  s t a t u t o r y  maximum s e n t e n c e  w h e r e  t h e  g u i d e -  

l i n e  r e c o m m e n d a t i o n  f a l l s  b e l o w  t h e  s t a t u t o r y  maximum and t h e  

g u i d e l i n e s  take  i n t o  a c c o u n t  a l l  t h e  f ac to r s  u s e d  i n  a r r i v i n g  a t  

a h a b i t u a l  o f f e n d e r  f i n d i n g .  A s  e x p l a i n e d  i n  W h i t e h e a d ,  t h e  

g u i d e l i n e s  f u l l y  t a k e  i n t o  a c c o u n t  t h e  f a c t o r s  o f  t h e  h a b i t u a l  

o f f e n d e r  s t a t u t e :  

T h e  h a b i t u a l  o f f e n d e r  s t a t u t e  p r o v i d e s  an  en-  
h a n c e d  p e n a l t y  b a s e d  o n  c o n s i d e r a t i o n  of a 
d e f e n d a n t ' s  p r io r  c r i m i n a l  record and a f a c t u a l  
f i n d i n g  t h a t  t h e  d e f e n d a n t  poses a d a n g e r  t o  
s o c i e t y .  The g u i d e l i n e s  t a k e  i n t o  a c c o u n t  b o t h  
o f  these  c o n s i d e r a t i o n s .  

F i r s t ,  a d e f e n d a n t ' s  p r i o r  c r i m i n a l  record is 
c a r e f u l l y  a n d  s p e c i f i c a l l y  c o n s i d e r e d  a n d  
s c o r e d  w i t h i n  t h e  g u i d e l i n e s .  S e n t e n c e s  a u t o-  
m a t i c a l l y  e sca la te  i n  a c c o r d a n c e  w i t h  t h e  num- 
b e r  a n d  s e r i o u s n e s s  of p r i o r  c o n v i c t i o n s .  
Whereas ,  u n d e r  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  
t h e  s t a t e  h a d  t o  s p e c i f i c a l l y  r e q u e s t  h a b i t u a l  
o f f e n d e r  s t a t u t e  i n  a s e p a r a t e  p r o c e e d i n g  i n  
o r d e r  t o  a s s u r e  a n  i n c r e a s e d  s e n t e n c e  f o r  p r i o r  
o f f e n s e s ,  u n d e r  t h e  g u i d e l i n e s  e v e r y  d e f e n -  
d a n t ' s  p r i o r  r e c o r d  i s  a u t o m a t i c a l l y  weighed 
and  r e s u l t s  i n  a n  enhanced  s e n t e n c e .  

S e c o n d ,  t h e  f a c t u a l  f i n d i n g  t h a t  a d e f e n d a n t  
poses a d a n g e r  t o  s o c i e t y  i s  e q u a l l y  accommo- 
d a t e d  b y  t h e  g u i d e l i n e s  and  is a l so  a p p l i e d  t o  
a l l  d e f e n d a n t s .  

498 So.2d a t  863.  
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Thus ,  it is i l l o g i c a l  t o  u t i l i z e  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  t o  

i n c r e a s e  a s e n t e n c e ,  w h e t h e r  i t  b e  b y  d e p a r t i n g  o r  e x c e e d i n g  a 

s t a t u t o r y  maximum, w h e r e  t h e  g u i d e l i n e s  o b j e c t i v e l y  c o n s i d e r  a 

d e f e n d a n t ' s  p r i o r  r e c o r d  and t h a t  h e  poses a d a n g e r  t o  s o c i e t y .  

U t i l i z a t i o n  o f  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  i n  cases s u c h  

as  t h i s  w i l l  d e s t r o y  t h e  p r i m a r y  g o a l  o f  t h e  g u i d e l i n e s  by  per-  

m i t t i n g  u n w a r r a n t e d  d i s p a r i t y  i n  s e n t e n c i n g .  T h e  number  of 

d e f e n d a n t s  who q u a l i f y  f o r  h a b i t u a l  of f e n d e r  t r e a t m e n t  i s  v e r y  

h i g h .  T h e  s t a t i s t i c s  m a i n t a i n e d  b y  t h e  F l o r i d a  Depa r tmen t  o f  

C o r r e c t i o n s  r e v e a l  t h a t  t h e r e  a re  3 2 , 7 0 5  i n m a t e s  i n  t h e  Depa r t-  

m e n t  o f  C o r r e c t i o n s . l  O f  t h e s e  i n m a t e s ,  75.89% h a v e  been  s en-  

t e n c e d  t o  p r i s o n  a t  l e a s t  o n e  t i m e  p r e v i o u s l y . 2  T h u s ,  t h e  

overwhelming  major i ty  w i l l  q u a l i f y  f o r  h a b i t u a l  of f e n d e r  t r e a t -  

m e n t .  Howeve r ,  t h e r e  i s  a l a c k  of u n i f o r m i t y  i n  d e c i d i n g  w h i c h  

of t h o s e  who q u a l i f y  f o r  h a b i t u a l  o f f e n d e r  t r e a t m e n t  w i l l  b e  

s u b j e c t  t o  s u c h  t r e a t m e n t .  Some j u d g e s  may r e p e a t e d l y  u s e  t h e  

h a b i t u a l  o f f e n d e r  s t a t u t e ,  w h i l e  o t h e r s  may n o t  u s e  i t .  T h i s  

r e s u l t s  i n  d i s p a r i t y  i n  s e n t e n c i n g .  

T h e  d i s p a r i t y  i n  s e n t e n c i n g  c a u s e d  by  u s e  of t h e  h a b i t u a l  

o f f e n d e r  s t a t u t e  is  a lso a p r o d u c t  of t h e  s t a t u t e ' s  l a c k  of g u i d-  

a n c e  i n  d e t e r m i n i n g  w h a t  c o n s t i t u t e s  a s u f f i c i e n t  f a c t u a l  b a s i s  

t o  impose a n  e x t e n d e d  t e r m  f o r  t h e  " p r o t e c t i o n  o f  t h e  p u b l i c . "  

S t a t i s t i c s  a s  o f  November  1 9 ,  1 9 8 7 ,  F l o r i d a  D e p a r t m e n t  o f  
C o r r e c t i o n s ,  d e v e l o p e d  b y  R o b e r t  K r e i g e r ,  A d m i n i s t r a t o r  of 
R e s e a r c h  and S t a t i s t i c s .  

I d .  
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W i t h o u t  s u c h  g u i d a n c e ,  j u d g e s  w i l l  be l e f t  w i t h  u s i n g  t h e i r  sub-  

j e c t  b e l i e f ,  or t h e  d e f e n d a n t ' s  r e ~ o r d , ~  i n  making s u c h  a deter-  

m i n a t i o n .  A j u d g e  w i l l  o f t e n  d e t e r m i n e  t h a t  t h e  p u b l i c  n e e d s  

p r o t e c t i o n  b e c a u s e  o f  t h e  f u t u r e  d a n g e r  t h a t  a d e f e n d a n t  pre- 

s e n t s ,  Howeve r ,  i t  h a s  b e e n  p r o v e n  t h a t  i t  i s  i m p o s s i b l e  t o  

a c c u r a t e l y  p r e d i c t  d a n g e r o u s n e s ~ . ~  D i f f e r i n g  p r e d i c t i o n s  may 

r e s u l t  from s i m i l a r  c i r c u m s t a n c e s  d u e  t o  t h e  l a c k  of o b j e c t i v e  

c r i t e r i a  f o r  making t h e  d e t e r m i n a t i o n .  The  r e s u l t  a g a i n  is d i s -  

p a r i t y  i n  s e n t e n c i n g  -- t h e  v e r y  a n t i t h e s i s  o f  t h e  p r i m a r y  g o a l  

of t h e  g u i d e l i n e s ,  

I n  a d d i t i o n ,  a p r a c t i c a l  c o n s i d e r a t i o n  which  must  be  n o t e d  

i s  t h a t  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  i s  n o t  e n f o r c e d  w h e r e  t h e  

d e f e n d a n t  pleads g u i l t y .  Only those who e x e r c i s e  t h e i r  c o n s t i t u -  

t i o n a l  r i g h t  t o  t r i a l  w i l l  f e e l  t h e  w r a t h  of t h e  s t a t u t e ' s  p u n-  

i s h m e n t .  Where t h e  g u i d e l i n e s  s e n t e n c e  is  l e s s  t h a n  t h e  s t a t u t o r y  

maximum, it may b e  l i k e l y  t h a t  t h e  d e f e n d a n t ' s  s e n t e n c e  i s  b e i n g  

i n c r e a s e d  b e c a u s e  h e  e x e r c i s e d  h i s  r i g h t  t o  a t r i a l . 5  T h i s  is 

n o t  p e r m i s s i b l e .  

A n o t h e r  c o n s i d e r a t i o n  i s  t h a t  t h e r e  is  no parole from g u i d e-  

l i n e s  s e n t e n c e s ,  y e t  t h e  h a b i t u a l  o f f e n d e r  s c h e m e  c o n t e m p l a t e s  

t h e  e f f e c t  of paro le  pract ices  on  t h e  s e n t e n c e s  i n m a t e s  a c t u a l l y  

Again ,  t h i s  is f a c t o r e d  i n t o  t h e  g u i d e l i n e s .  

Z i m r i n g  & H a w k i n s ,  D a n g e r o u s n e s s  a n d  C r i m i n a l  J u s t i c e ,  8 5  
Mich.L.Rev. 4 8 1  ( 1 9 8 6 ) .  

I f  t h e  recommended g u i d e l i n e  s e n t e n c e  exceeded  t h e  s t a t u t o r y  
maximum it is more l i k e l y  t h a t  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  
was u s e d  t o  i n c r e a s e  t h e  s e n t e n c e  t o  implement  t h e  f u l l  rec- 
ommendation o f  t h e  g u i d e l i n e s  s e n t e n c e .  
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s e r v e d .  P e t i t i o n e r  r e c e i v e d  a s e n t e n c e  e x t e n d e d  beyond b o t h  t h e  

recommended g u i d e l i n e  r a n g e  and t h e  s t a t u t o r y  maximum, b u t  w i t h -  

o u t  t h e  a m e l i o r a t i n g  e f f e c t  of parole c o n t e m p l a t e d  by t h e  s t a t -  

u t e .  

T h e  h a b i t u a l  o f f e n d e r  s t a t u t e  s h o u l d  n o t  h a v e  been  u s e d  t o  

c i r c u m v e n t  t h e  p r i n c i p l e s  of t h e  g u i d e l i n e s .  P e t i t i o n e r ' s  s e n -  

t e n c e  f o r  g r a n d  t h e f t  m u s t  b e  r e v e r s e d  w i t h  d i r e c t i o n s  t h a t  h e  

n o t  b e  s e n t e n c e d  a b o v e  t h e  s t a t u t o r y  maximum p e n a l t y  of f i v e  

y e a r s  i n  p r i s o n .  

, 

- 9 -  



POINT I1 

THE TRIAL COURT ERRED I N  D E P A R T I N G  FROM THE 
RECOMMENDED G U I D E L I N E  SENTENCE. 

Due t o  t h e  amount of t i m e  which  h a s  passed,  t h i s  p a r t i c u l a r  

i s s u e  may be moot. However, s i n c e  t h e  d i s t r i c t  c o u r t  h a s  r u l e d  

u p o n  t h e  g u i d e l i n e s  d e p a r t u r e ,  a d i s c u s s i o n  o f  t h e  r e a s o n s  for  

d e p a r t u r e  is w a r r a n t e d .  P e t i t i o n e r ' s  recommended g u i d e l i n e  s e n -  

t e n c e  was t w o  and  o n e  h a l f  ( 2 4 )  t o  t h r e e  and o n e  h a l f  ( 3 4 )  y e a r s  

i n  p r i s o n  ( R 1 9 ) .  The  t r i a l  c o u r t  d e p a r t e d  from t h e  g u i d e l i n e s  

a n d  s e n t e n c e d  P e t i t i o n e r  t o  t e n  ( 1 0 )  y e a r s  i n  p r i s o n .  The d i s -  

t r i c t  c o u r t  h e l d  t h a t  t h e  f o l l o w i n g  w r i t t e n  r e a s o n s  fo r  d e p a r t u r e  

were v a l i d :  

1. T h e  D e f e n d a n t  c o m m i t t e d  t h e  i n s t a n t  o f f e n s e  
o n l y  e i g h t  d a y s  a f t e r  b e i n g  r e l e a s e d  f r o m  i t s  
t h i r d  s e p a r a t e  p r i s o n  c o m m i t m e n t .  T h e  C o u r t  
f i n d s  t h a t  t h i s  r e a s o n  s t a n d i n g  a l o n e  w o u l d  be  
s u f f i c i e n t  t o  d e p a r t  t o  t h e  maximum p e r i o d  
a l l o w e d  by  law a s  e x t e n d e d  by  t h e  h a b i t u a l  
o f f e n d e r  s t a t u t e .  

2. The D e f e n d a n t ' s  b e h a v i o r  d e m o n s t r a t e s  a c o n t i n -  
u i n g  and e s c a l a t i n g  p a t t e r n  of c r i m i n a l  c o n-  
d u c t .  S i n c e  t h e  D e f e n d a n t  was p l a c e d  o n  pro- 
b a t i o n  h e  h a s  b e e n  c o n v i c t e d  of t h r e e  a d d i -  
t i o n a l  g r a n d  t h e f t s  w h i c h  c o u l d  n o t  b e  s c o r e d  
u n d e r  t h e  g u i d e l i n e s .  

The  p u r p o s e  o f  t h e  g u i d e l i n e s  is  t o  e n s u r e  u n i f o r m i t y  and t o  

e l i m i n a t e  u n w a r r a n t e d  v a r i a t i o n  i n  t h e  s e n t e n c i n g  process, and t o  

p r e v e n t  o v e r c r o w d i n g  i n  o u r  p r i s o n  sys t em.  F1a .R.Cr im.P .  3 .701;  

S 9 2 1 . 0 0 1 ,  - -  F l a .  S t a t .  ( 1 9 8 3 ) .  S i n c e  t h e  p u r p o s e  o f  t h e  g u i d e-  

l i n e s  i s  t o  r e m e d y  s u b j e c t i v e  v a r i a t i o n s  i n  t h e  s e n t e n c i n g  pro- 

cess, any  e x c e p t i o n s  t o  t h e  g u i d e l i n e s  s h o u l d  be n a r r o w l y  c o n-  

s t r u e d .  - C f . ,  F a r r e y  v .  B e t t e n d o r f ,  96  So .2d  8 8 9  ( F l a .  1 9 5 7 ) .  

Any d e p a r t u r e  from t h e  g u i d e l i n e s  s h a l l  be  a r t i c u l a t e d  i n  w r i t i n g  
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a n d  made o n l y  f o r  c l e a r  a n d  c o n v i n c i n g  r e a s o n s .  F1a.R.Crim.P. 

3 . 7 0 1 ( b ) ( 6 ) .  Whi le  t h e  r u l e  d o e s  n o t  e l i m i n a t e  j u d i c i a l  discre-  

t i o n ,  it does seek t o  d i s c o u r a g e  d e p a r t u r e s  from t h e  g u i d e l i n e s .  

H e n d r i x  v .  S t a t e ,  475  So.2d 1218  ( F l a .  1 9 8 5 ) .  Clear and  c o n v i n c-  

i n g  r e a s o n s  r e q u i r e  t h a t  t h e  f a c t s  s u p p o r t i n g  t h e  r e a s o n s  b e  

c r e d i b l e  a n d  p r o v e n  b e y o n d  a r e a s o n a b l e  d o u b t .  S t a t e  v .  

M i s c h l e r ,  488 So.2d 523 ,  525 ( F l a .  1 9 8 6 ) .  The r e a s o n s  t h e m s e l v e s  

m u s t  be of s u c h  w e i g h t  a s  t o  p r o d u c e  i n  t h e  mind of t h e  j u d g e  a 

f i r m  b e l i e f  o r  c o n v i c t i o n ,  w i t h o u t  h e s i t a n c y ,  t h a t  d e p a r t u r e  i s  

w a r r a n t e d .  - I d .  W i t h  t h e s e  p r i n c i p l e s  i n  mind,  P e t i t i o n e r  w i l l  

d i s c u s s  t h e  r e a s o n s  fo r  d e p a r t u r e .  

1. The Defendant committed the instant offense only eight 
days after being released from his third separate 
prison commitment. 

W i t h o u t  a n  e x p l a n a t i o n  a s  t o  why t h e  t i m i n g  o f  t h e  o f f e n s e  

j u s t i f i e s  a n  enhanced  p e n a l t y ,  t i m i n g  is n o t  a c l ea r  and c o n v i n c-  

i n g  r e a s o n  f o r  d e p a r t u r e .  T h e  f a c t  t h a t  t h e  o f f e n s e  o c c u r r e d  

more r e c e n t l y  a f t e r  r e l e a s e  f r o m  p r i s o n  c o u l d  a c t u a l l y  b e  a 

r e a s o n  t o  m i t i g a t e  a s e n t e n c e  r a t h e r  t h a n  a r e a s o n  t o  a g g r a v a t e  a 

s e n t e n c e .  For  example ,  t h e  c l o s e  t i m i n g  o f  t h e  o f f e n s e s  c o u l d  

r e s u l t  f r o m  a t e m p o r a r y  d r u g  problem which m i g h t  be a r e a s o n  t o  

m i t i g a t e  t h e  s e n t e n c e .  See, Ross v. S ta te ,  474 So.2d 1170  ( F l a .  

1 9 8 5 ) ;  S t a t e  v .  T w e l v e s ,  463 So.2d 493  ( F l a .  2d DCA 1 9 8 5 ) .  The  

c lose  temporal  c i r c u m s t a n c e s  c o u l d  r e s u l t  from a d e f e n d a n t ' s  

t e m p o r a r y  p e r s o n a l  p r o b l e m s .  A t r i a l  j u d g e  c o u l d  l e g i t i m a t e l y  

d e p a r t  downward d u e  t o  t h e  close temporal c i r c u m s t a n c e s  i n  t h o s e  

cases. However, w i t h o u t  a n  e x p l a n a t i o n  as  t o  t h e  s i g n i f i c a n c e  of 
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t h e  temporal  c i r c u m s t a n c e s ,  t h e  r e a s o n  w o u l d  n o t  b e  o f  s u c h  

w e i g h t  was t o  p r o d u c e  i n  t h e  mind  o f  a j u d g e  t h a t  t h e  downward  

d e p a r t u r e  i s  w a r r a n t e d .  S e e ,  M i s c h l e r ,  s u p r a ,  a t  525.  T h e  same 

r e a s o n i n g  app l i e s  t o  upward d e p a r t u r e s  ba sed  on  temporal c i rcum-  

s t a n c e s ,  t i m i n g  i s  n o t  c lear  and c o n v i n c i n g  w i t h o u t  a n  e x p l a n a -  

t i o n  of i t s  s i g n i f i c a n c e .  

W i t h o u t  a n  e x p l a n a t i o n  of why t h e  t i m i n g  i s  s i g n i f i c a n t  

there w i l l  be d i s p a r i t y  i n  s e n t e n c i n g  i f  t i m i n g  i s  c o n s i d e r e d  a 

v a l i d  r e a s o n  f o r  d e p a r t u r e .  Any d e c i s i o n ,  u n l e s s  accompanied  

w i t h  a n  e x p l a n a t i o n ,  a s  t o  t h e  s p e c i f i c  t i m i n g  r e q u i r e d  f o r  

d e p a r t u r e  i s  a r b i t r a r y .  I f  no  e x p l a n a t i o n  is r e q u i r e d ,  there 

mus t  be some b r i g h t - l i n e  t e s t  as  t o  t h e  amount o f  t i m e  which  w i l l  

be c o n s i d e r e d  v a l i d  f o r  d e p a r t u r e .  However ,  i t  i s  o b v i o u s  t h a t  

a n y  b r i g h t - l i n e  t e s t  i n  i t s e l f  would b e  a r b i t r a r y  and c o n t r i b u t e  

t o  d i s p a r i t y  i n  s e n t e n c i n g .  For i n s t a n c e ,  i f  t h e  t e s t  were 6 

m o n t h s ,  w o u l d  i t  be l o g i c a l  t o  p e r m i t  u n l i m i t e d  d e p a r t u r e b  

b e c a u s e  t h e  o f f e n s e  was committed 5% m o n t h s  a f t e r  r e l e a s e  f r o m  

p r i s o n  as  opposed  t o  6+ months .  W i t h o u t  a n  e x p l a n a t i o n  which  c a n  

be a n a l y z e d  o b j e c t i v e l y ,  t i m i n g  i s  n o t  a c l e a r  a n d  c o n v i n c i n g  

r e a s o n  f o r  d e p a r t u r e .  

G i b s o n  v .  S t a t e ,  1 3  F.L.W. 428 ( F l a .  1st DCA, F e b r u a r y  1 0 ,  

1 9 8 8 )  d e m o n s t r a t e s  t h e  a r b i t r a r i n e s s  of u s i n g  t i m i n g  of t h e  

o f f e n s e  w i t h o u t  any  f u r t h e r  e x p l a n a t i o n .  I n  G i b s o n  t h e  d i s t r i c t  

c o u r t  h e l d  t h a t  t h e  t i m i n g  of t h e  o f f e n s e  1 4  months  a f t e r  release 

from p r i s o n  was a c lear  and c o n v i n c i n g  r e a s o n  f o r  d e p a r t u r e .  The  

A p p e l l a t e  r e v i e w  of e x t e n t  of d e p a r t u r e  i s  n o  l o n q e r  per- 
m i t t e d .  
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1 4  m o n t h  t i m i n g  was h e l d  t o  b e  v a l i d  n o t  b e c a u s e  of any  e x p l a n a-  

t i o n  a s  t o  why t h i s  p a r t i c u l a r  t i m i n g  was r e l e v a n t ,  b u t  b e c a u s e  

t h e  c o u r t  had  p r e v i o u s l y  h e l d  a t i m i n g  of 1 0  mon ths  t o  b e  a v a l i d  

r e a s o n .  W i t h o u t  a n y  b r i g h t - l i n e  t e s t  o r  f u r t h e r  e x p l a n a t i o n ,  

l o g i c  w o u l d  d i c t a t e  t h a t  a n  1 8  m o n t h s  t i m i n g  w o u l d  b e  v a l i d  

b e c a u s e  t h e  1 4  month t i m i n g  was v a l i d .  F u t u r e  cases  w o u l d  t h e n  

h o l d  t h a t  a 22 month t i m i n g  is v a l i d  b e c a u s e  t h e  1 8  month t i m i n g  

was v a l i d .  Us ing  t h i s  l og i c ,  e v e n t u a l l y  any  t i m i n g  w o u l d  become  

a v a l i d  r e a s o n  t o  d e p a r t .  I n  o t h e r w o r d s ,  it is  n o t  l o g i c a l  t o  

b a s e  d e p a r t u r e  m e r e l y  o n  t i m i n g .  T h e r e  must  a l s o  be some e x p l a n-  

a t i o n  o f  i t s  s i g n i f i c a n c e .  

T h e  t i m i n g  of a n  o f f e n s e  c a n  be a n  i n d i c a t i o n  of t h e  r e c i d -  

i v i s m  o f  a n  o f f e n d e r .  However, t h e  r e c i d i v i s m  o f  a n  o f f e n d e r  i s  

more p r e c i s e l y  d e f i n e d  b y  p r i o r  c o n v i c t i o n s  w h i c h  a re  a l r e a d y  

factored i n t o  t h e  g u i d e l i n e  recommendat ion .  As t h i s  C o u r t  s t a t ed  

i n  S t a t e  v. Rousseau ,  509 So.2d 2 8 1  ( F l a .  1 9 8 7 ) :  

T h e  r e c o r d  i n d i c a t e s  no  a d d i t i o n a l  f a c t s  con-  
c e r n i n g  t h e  t i m i n g  o f  t h e s e  o f f e n s e s  which  were 
n o t  a l r e a d y  f a c t o r e d  i n t o  t h e  g u i d e l i n e s  score- 
s h e e t .  Therefore, t h i s  r e a s o n  c a n n o t  j u s t i f y  
d e p a r t u r e .  

509 So.2d a t  283. 

W i t h o u t  a n  e x p l a n a t i o n  a s  t o  why t i m i n g  i s  s i g n i f i c a n t ,  t i m i n g  

i t s e l f  c a n  n o t  b e  o f  s u c h  w e i g h t  a s  t o  p r o d u c e  i n  t h e  mind of t h e  

j u d g e  a f i r m  b e l i e f  o r  c o n v i c t i o n ,  w i t h o u t  h e s i t a n c y ,  t h a t  depar- 

t u r e  is w a r r a n t e d .  
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. .  

2, The Defendant's behavior demonstrates a continuing and 
escalating pattern of criminal conduct, Since the 
Defendant has been placed on probation he has been 
convicted of three additional grand thefts which could 
not be scored under the guidelines, 

Whi le  e s c a l a t i n g  p a t t e r n  o f  c r i m i n a l  c o n d u c t  may be a v a l i d  

g r o u n d  f o r  d e p a r t u r e ,  s u c h  a c o n c l u s i o n  m u s t  be f u l l y  e x p l a i n e d  

and n o t  m e r e l y  b a s e d  on  p r i o r  record. Here, t h e  f a c t  t h a t  P e t i -  

t i o n e r  h a d  b e e n  c o n v i c t e d  of th ree  g r a n d  t h e f t s  does n o t  show a n  

e s c a l a t i n g  p a t t e r n  of more s e r i o u s  o f f e n s e s .  An e s c a l a t i n g  pat-  

t e r n  i s  i n t e n d e d  t o  b e  v a l i d  where  t h e r e  i s  a series of i n c r e a s -  

i n g l y  s e v e r e  crimes w h i c h  i n d i c a t e s  a d a n g e r o u s  p r o p e n s i t y  n o t  

a c c o u n t e d  f o r  by  t h e  g u i d e l i n e s .  - See, Keys v .  S t a t e ,  500 So.2d 

1 3 4  ( F l a .  1 9 8 6 )  ( commiss ion  of f o u r  crimes e s c a l a t i n g  f rom prop- 

e r t y  t o  p e r s o n s ) ;  W i l l i a m s  v .  S t a t e ,  504 So.2d 392 ( F l a .  1 9 8 7 )  

( n i n e  e s c a l a t i n g  o f f e n s e s  i n  t e n  y e a r s ) ;  Newland v. S t a t e ,  508 

S o . 2 d  4 8 6  ( F l a .  3d DCA 1 9 8 7 )  ( s i x  e s c a l a t i n g  o f f e n s e  o v e r  t h r e e  

y e a r s ) .  Here the re  was o n l y  t h e  c o m m i s s i o n  o f  s i m i l a r  o f f e n s e s  

w h i c h  a r e  n o t  s u f f i c i e n t  t o  d e p a r t  f r o m  t h e  g u i d e l i n e s .  See, 
Aleman v.  S t a t e ,  498 So.2d 967 (F la .  2d DCA 1 9 8 6 ) .  

I n  a d d i t i o n ,  t h e  mere f a c t  t h a t  th ree  s u b s e q u e n t  g r a n d  t h e f t  

c o n v i c t i o n s  c o u l d  n o t  be scored, w i t h o u t  more, is n o t  a c lea r  and  

c o n v i n c i n g  r e a s o n  f o r  d e p a r t u r e .  The s u b s e q u e n t  c o n v i c t i o n s  w i l l  

be scored i n  c o m p u t a t i o n  o f  t h e  g u i d e l i n e s  s c o r e s h e e t  f o r  t h o s e  

~ f f e n s e s . ~  T h i s  i s  n o t  a s i t u a t i o n  w h e r e  t h o s e  c o n v i c t i o n s  

w i l l  n e v e r  be t a k e n  i n t o  a c c o u n t .  U t i l i z a t i o n  o f  t h o s e  o f f e n s e s  

p r e m a t u r e l y  t o  d e p a r t  from t h e  g u i d e l i n e s  i s  i l l o g i c a l .  For 

T h e  p r e s e n t  o f f e n s e  w i l l  be i n c l u d e d  as  p r io r  r e c o r d  i n  t h a t  
scoresheet. 
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. .  

example, if Petitioner had been sentenced for the three addi- 

tional offenses at the same time as he was sentenced for the 

probation violation,8 the guideline scoresheet would have 

increased the guideline score to 64 points and yielded the same 

2% to 34 year recommendation. It is illogical to increase a 

sentence by departing for unscored convictions where the unscored 

convictions would not have changed the recommended sentence if 

they had been scored. 

More importantly, unscored convictions should not be used to 

justify departure unless they have some other significance not 

accounted for by the guidelines. If the guidelines rule provides 

that a conviction should not be scored because the offender has 

maintained a conviction-free record for a period of time,9 the 

stale conviction should not be utilized to permit departure. It 

makes no sense to allow departure where extent is not reviewable 

for something that is deemed insufficient to score in the first 

place. Unfortunately, this Court's decision in Weems v. State, 

469 So.2d 128 (Pla. 1985) has been misconstrued so as to permit 

such a departure. In Weems, supra, this Court merely held that 

the accumulation of nine prior convictions which could not be 

scored was a proper consideration for departing from the guide- 

lines because they reflected a part of the character of the 

offender not taken into account by the guidelines: 

Counsel does not know why the subsequent offenses and the 
probation violation were not scheduled for sentencing at the 
same time. 

F1a.R.Crim.P. 3.701(d) (5) (b) and (c). 
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The f a c t  t h a t  W e e m s  had  a m u l t i t u d e  of j u v e n i l e  
d i s p o s i t i o n s  f o r  p r e v i o u s  b u r g l a r i e s  w a s  cer- 
t a i n l y  material  t o  t h e  s e n t e n c i n q  process  a n d  
may be c o n s i d e r e d  by t h e  t r i a l  c o u r t  i n  d e c i d -  
i n g  o n  a n  a p p r o p r i a t e  s e n t e n c e  u n d e r  t h e  c i r -  
c u m s t a n c e s .  The  d i s t r i c t  c o u r t  c o r r e c t l y  con-  
c l u d e d  t h a t  t h e  t r i a l  c o u r t  d i d  n o t  a b u s e  i t s  
d i s c r e t i o n  i n  d e p a r t i n g  from t h e  g u i d e l i n e s  i n  
t h i s  case. 

469 So.2d a t  1 3 0  ( e m p h a s i s  a d d e d ) .  

However, W e e m s  does n o t  s t a n d  for t h e  p r o p o s i t i o n  t h a t  u n s c o r a b l e  

c o n v i c t i o n s  are  a v a l i d  r e a s o n  f o r  d e p a r t u r e .  

F o r  t h e  r e a s o n s  s t a t e d  a b o v e ,  n o n e  of t h e  t r i a l  c o u r t ' s  

r e a s o n s  f o r  d e p a r t u r e  were v a l i d .  P e t i t i o n e r ' s  s e n t e n c e  must  b e  

r e v e r s e d  and h e  must  be r e s e n t e n c e d  w i t h i n  t h e  recommended g u i d e-  

l i n e  r a n g e .  
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POINT I11 

THE $ 2 0 0  COSTS IMPOSED PURSUANT TO S 27.3455,  
FLORIDA STATUTES, MUST BE STRICKEN FROM T H E  
JUDGMENT FORM. 

The  judgment  form i n  t h i s  case r e f l ec t s  t h a t  a $200 cos t  was 

i m p o s e d  p u r s u a n t  t o  S 27 .3455 ,  --  F l a .  S t a t .  ( 1 9 8 5 ) . 1 °  The o f f e n s e  

c o m m i t t e d  b y  A p p e l l a n t  o c c u r r e d  o n  May 1 2 ,  1984  ( R 1 3 , 1 9 ) ,  w e l l  

b e f o r e  t h e  e f f e c t i v e  d a t e  of § 27.3455,  F l a .  S t a t .  ( 1 9 8 5 )  -- J u l y  

1, 1 9 8 5 ,  so t h a t  t h e  i m p o s i t i o n  o f  costs  p u r s u a n t  t o  t h e  s t a t u t e  

v i o l a t e d  t h e  e x  post  f a c t o  c l a u s e .  S t a t e  v .  Yost, 507 So.2d 1099  

( F l a .  1 9 8 7 )  .I1 T h e  $ 2 0 0  cos t  mus t  b e  s t r i c k e n  form t h e  judgment  

form.  

lo The s e n t e n c i n g  fo rm a f t e r  r e s e n t e n c i n g  i n d i c a t e d  t h a t  "T.F. &I 
community s e r v i c e  waived"  ( R 1 8 ) .  

A p p e l l a n t  moved t o  d i s c h a r g e  t h e  costs on  t h i s  g round  ( R 1 5 ) ,  
b u t  t h e  t r i a l  c o u r t  d e n i e d  A p p e l l a n t ' s  m o t i o n  ( R 2 0 ) .  
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CONCLUSION 

For t h e  r e a s o n s  s t a t e d  i n  P o i n t  I ,  P e t i t i o n e r  would r e q u e s t  

t h i s  H o n o r a b l e  C o u r t  t o  r e v e r s e  t h e  d e c i s i o n  of t h e  d i s t r i c t  

c o u r t  and  d i r e c t  t h a t  P e t i t i o n e r  be s e n t e n c e d  below t h e  s t a t u t o r y  

maximum p e n a l t y  o f  f i v e  years  fo r  t h e  o f f e n s e  o f  g r a n d  t h e f t .  

F o r  t h e  r e a s o n s  s t a t ed  i n  P o i n t  11, P e t i t i o n e r  r e s p e c t f u l l y  

r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  t o  r e v e r s e  t h e  d e c i s i o n  o f  t h e  

d i s t r i c t  c o u r t  u p h o l d i n g  t h e  g u i d e l i n e  d e p a r t u r e  and t o  d i r e c t  

t h a t  P e t i t i o n e r  b e  s e n t e n c e d  w i t h i n  t h e  r ecommended  g u i d e l i n e  

r a n g e .  

F o r  t h e  r e a s o n s  s t a t e d  i n  P o i n t  111, P e t i t i o n e r  r e s p e c t f u l l y  

r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  t o  r e m a n d  t h i s  c a u s e  w i t h  d i r e c -  

t i o n s  t h a t  t h e  $ 2 0 0  c o s t  imposed p u r s u a n t  t o  5 27.3455,  F l o r i d a  

S t a t u t e s ,  be s t r i c k e n  f rom t h e  judgment  form. 

R e s p e c t f u l l y  s u b m i t t e d ,  
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