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PRELIMINARY STATEMENT 

T h e  P e t i t i o n e r  was t h e  A p p e l l a n t  i n  t h e  c o u r t  below and t h e  

d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  Respondent  w a s  t h e  Appellee i n  t h e  

c o u r t  b e l o w  a n d  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  A copy  of 

t h e  d i s t r i c t  c o u r t ' s  o p i n i o n  i s  a t t a c h e d  t o  t h i s  b r i e f  a s  par t  of 

t h e  Appendix.  

The f o l l o w i n g  symbol  w i l l  b e  u sed  i n  t h i s  b r i e f :  

I' R" Record o n  Appeal 
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ARGUMENT 

POINT I 

THE T R I A L  COURT ERRED I N  U T I L I Z I N G  THE HABITUAL 
OFFENDER STATUTE TO SENTENCE PETITIONER TO T E N  
( 1 0 )  YEARS I N  PRISON FOR A THIRD DEGREE FELONY 

WHERE THE RECOMMENDED G U I D E L I N E  S E N T E N C E  WAS 
BELOW THE FIVE ( 5 )  YEAR STATUTORY MAXIMUM. 

Respondent  claims t h a t  P e t i t i o n e r  p o s i t s  t h a t  t h e  h a b i t u a l  

o f f e n d e r  s t a t u t e  h a s  been  repealed. To set t h e  record s t r a i g h t ,  

P e t i t i o n e r  r e c o g n i z e s  t h a t  it is log ica l  and w a r r a n t e d  to  u t i l i z e  

t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  w h e r e  t h e  recommended  g u i d e l i n e  

r a n g e  e x c e e d s  t h e  s t a t u t o r y  maximum. U n d e r  s u c h  c i r c u m s t a n c e s  

t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  i s  b e i n g  u s e d  t o  i m p l e m e n t  t h e  

i n t e n t  of t h e  g u i d e l i n e s  i n  s e n t e n c i n g .  H o w e v e r ,  where  recom- 

mended  g u i d e l i n e s  s e n t e n c e  i s  below t h e  s t a t u t o r y  maximum, t h e  

u s e  o f  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  t h w a r t s ,  r a t h e r  t h a n  imple-  

m e n t s ,  t h e  i n t e n t  of t h e  g u i d e l i n e s .  

I n  Whi tehead  v. S t a t e ,  498 So.2d 8 6 3  ( F l a .  1 9 8 7 ) ,  t h i s  C o u r t  

s t a t ed  t h a t  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  c o u l d  n o t  be c o n s i d e r e d  

a s  p r o v i d i n g  a n  e x e m p t i o n  fo r  g u i d e l i n e  s e n t e n c i n g .  Here, w h e r e  

t h e  g u i d e l i n e  r e c o m m e n d a t i o n  f e l l  below t h e  s t a t u t o r y  maximum, 

t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  i s  b e i n g  u s e d  m e r e l y  t o  impose a 

s e n t e n c e  a b o v e  t h e  maximum. N o r m a l l y ,  w h e r e  t h e r e  a r e  v a l i d  

r e a s o n s  fo r  d e p a r t u r e ,  t h e  maximum s e n t e n c e  t h a t  c a n  b e  i m p o s e d  

i s  t h e  s t a t u t o r y  maximum. The  o n l y  r e a s o n  for  d e p a r t i n g  from t h e  

s t a t u t o r y  maximum i s  t h e  h a b i t u a l  o f f e n d e r  f i n d i n g .  I n  o t h e r -  

words, t h e  f i n d i n g  - i s  i n  e s s e n c e  b e i n g  u s e d  as  an  exempt ion .  
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The d a n g e r  i n  p e r m i t t i n g  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  t o  b e  

u t i l i z e d  t o  t h w a r t  t h e  g u i d e l i n e s  i s  t h a t  t h e  s t a t u t e  w i l l  b e  

u s e d  w i t h o u t  c a r e f u l l y  c o n s i d e r i n g  r e a s o n s  f o r  d e p a r t u r e  which  

a r e  r e a l l y  d i s t i n c t  from p r i o r  r e c o r d .  Even  t h e  R e s p o n d e n t  

a r g u e s  t h a t  t h e  r e a s o n s  f o r  d e p a r t u r e  are s u r p l u s a g e :  

Responden t  f u r t h e r  p o s i t s  t h a t  where  s e n t e n c i n g  
f a l l s  o u t s i d e  o f  R u l e  3 . 7 0 1 ,  F 1 a . R . C r i m . P .  , 
s u p r a ,  a t  p a g e  1 5 ,  t h a t  t h e  r e c i t a t i o n  of rea- 
s o n s  for d e p a r t u r e  becomes an  u n w a r r a n t e d  e x e r-  
c i s e .  T h e  l e g i s l a t u r e  h a s  n o t  r e p e a l e d  S S  
7 7 5 . 0 8 2  n o r  7 7 5 . 0 8 4 ,  F l a .  S t a t .  Where  t h e  
a p p l i c a t i o n  of v a l i d  s t a t u t o r y  s e n t e n c i n g  pre- 
c l u d e s  t h e  g u i d e l i n e s ,  s e e k i n g  r e a s o n s  f o r  
d e p a r t u r e  becomes e x t r a n e o u s .  

- _ I _  

R e s p o n d e n t ' s  b r i e f  a t  1 9 .  

F i n a l l y ,  t h e  recommended  g u i d e l i n e  r a n g e  r e p r e s e n t s  t h e  

d a n g e r o u s n e s s  o f  a d e f e n d a n t .  T h e  h a b i t u a l  o f f e n d e r  s t a t u t e  

s h o u l d  n o t  b e  u s e d  t o  depar t  from e i t h e r  t h e  recommended q u i d e-  

l i n e  r a n g e  or  f rom t h e  s t a t u t o r y  maximum l y i n g  a b o v e  t h e  recom- 

mended  r a n g e .  The  u s e  of t h e  s t a t u t e  u n d e r  e i t h e r  c i r c u m s t a n c e s  

h a s  t h e  same e f f e c t  -- t o  t h w a r t  t h e  i n t e n t  of t h e  g u i d e l i n e s .  

P e t i t i o n e r  r e l i e s  on  h i s  b r i e f  o n  t h e  meri ts  fo r  f u r t h e r  a rgument  

o n  t h i s  p o i n t .  
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POINT I1 

T H E  T R I A L  COURT E R R E D  I N  D E P A R T I N G  FROM THE 
RECOMMENDED G U I D E L I N E  SENTENCE. 

I n  i t s  b r i e f  Respondent  claims t h a t  t h i s  C o u r t ' s  d e c i s i o n  i n  

W i l l i a m s  v .  S t a t e ,  5 0 4  So .2d  3 9 2  ( F l a .  1 9 8 7 )  u p h o l d s  t h e  t r i a l  

c o u r t ' s  d e c i s i o n  t h a t  a c o n t i n u i n g  p a t t e r n  o f  c r i m i n a l  a c t i v i t y  

was a c lea r  and c o n v i n c i n g  r e a s o n  fo r  d e p a r t u r e .  Howeve r ,  t h i s  

C o u r t ' s  d e c i s i o n  i n  W i l l i a m s  i n  i n a p p o s i t e  t o  t h e  p r e s e n t  case 

b e c a u s e  i n  W i l l i a m s  t h e  t r i a l  c o u r t  g a v e  a d e t a i l e d  and  s p e c i f i c  

a n a l y s i s  of t h e  d e f e n d a n t ' s  b a c k g r o u n d  to  c o n c l u d e  the re  w a s  a 

c o n t i n u i n g  p a t t e r n  of c r i m i n a l  a c t i v i t y .  Here t h e  r e a s o n s  f o r  

d e p a r t u r e  were m e r e l y  b a s e d  o n  P e t i t i o n e r ' s  p r io r  r e c o r d .  T h i s  

i s  d e m o n s t r a t e d  b y  t h e  p o r t i o n  o f  R e s p o n d e n t ' s  b r i e f  w h e r e  

Responden t  s t a t e s  t h a t :  

T h e  r e a s o n s  s t a t e d  by t h e  t r i a l  c o u r t  are sup-  
p o r t e d  b y  t h e  record - s u b  j u d i c e .  ( R . 7 , 1 9 ,  
E x h i b i t  1 ) .  T h e  P e t i t i o n e r ' s  c o n t i n u i n q  and  
p e r s i s t e n t  p a t t e r n  of c r i m i n a l  a c t i v i t y  - i s  
i n d i c a t e d  bv h i s  m i o r  c o n v i c t i o n s .  

( R e s p o n d e n t ' s  b r i e f  a t  18- 19)  ( e m p h a s i s  a d d e d ) .  

The r e c o r d  r e f e r r e d  t o  by Respondent  h a s  a l r e a d y  b e e n  s c o r e d  a n d  

t h u s  d o e s  n o t  c o n s t i t u t e  a c lear  and  c o n v i n c i n g  r e a s o n  fo r  d e p a r-  

t u r e .  The  mere c h a r a c t e r i z a t i o n  of p r i o r  record a s  e i t h e r  a n  

" e s c a l a t i n g "  o r  " c o n t i n u i n g "  p a t t e r n  d o e s  n o t  t r a n s f o r m  t h e  

r e c o r d  i n t o  c lea r  and c o n v i n c i n g  r e a s o n s  f o r  d e p a r t u r e .  A g a i n ,  

P e t i t i o n e r ' s  p r i o r  record was a l r e a d y  u s e d  t o  d e t e r m i n e  t h e  

g u i d e l i n e  score. 

. 
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4 

R e s p o n d e n t  a l s o  c i t e s  t o  t h e  p o r t i o n  of W i l l i a m s ,  s u p r a ,  

w h i c h  i n d i c a t e s  t h a t  t h e  t i m i n g  o f  t h e  o f f e n s e  may be  a v a l i d  

r e a s o n  f o r  d e p a r t u r e .  However, P e t i t i o n e r  w o u l d  p o i n t  o u t  t h a t  

u n l e s s  t h e r e  is  some e x p l a n a t i o n  a s  t o  why t i m i n g  is r e l e v a n t  t h e  

s p e c i f i c  t i m i n g  r e q u i r e d  f o r  d e p a r t u r e  becomes a r b i t r a r y .  Respon-  

d e n t  r e l i e s  o n  G i b s o n  v .  S t a t e ,  1 3  F.L.W. 4 2 8  ( F l a .  1st D C A ,  

F e b r u a r y  1 0 ,  1 9 8 8 )  t o  s u p p o r t  i t s  p o s i t i o n  t h a t  t h e  t i m i n g  o f  t h e  

o f f e n s e  w i t h o u t  f u r t h e r  e x p l a n a t i o n  is a c l e a r  a n d  c o n v i n c i n g  

r e a s o n  f o r  d e p a r t u r e .  However, G ibson  m e r e l y  r e f l ec t s  t h e  a rb i-  

t r a r i n e s s  of  u s i n g  t i m i n g  of t h e  o f f e n s e  t o  j u s t i f y  a d e p a r t u r e  

w i t h o u t  a n y  e x p l a n a t i o n  a s  t o  why t h e  t i m i n g  i s  r e l e v a n t .  I n  

G i b s o n  t h e  d i s t r i c t  c o u r t  h e l d  t h a t  t h e  t i m i n g  o f  t h e  o f f e n s e  1 4  

m o n t h s  a f t e r  r e l e a s e  from p r i s o n  was a c l e a r  a n d  c o n v i n c i n g  

r e a s o n  f o r  d e p a r t u r e .  The 1 4  month t i m i n g  was h e l d  t o  b e  v a l i d  

n o t  b e c a u s e  of a n y  e x p l a n a t i o n  as  t o  why t h i s  p a r t i c u l a r  t i m i n g  

was r e l e v a n t ,  b u t  b e c a u s e  t h e  c o u r t  had p r e v i o u s l y  h e l d  a t i m i n g  

o f  10  mon ths  t o  b e  a v a l i d  r e a s o n .  W i t h o u t  any  e x p l a n a t i o n  as  t o  

t h e  r e l e v a n c y  of t h e  t i m i n g ,  l o g i c  would d i c t a t e  t h a t  a n  18 month 

t i m i n g  w o u l d  b e  v a l i d  b e c a u s e  t h e  1 4  m o n t h  t i m i n g  was v a l i d .  

F u t u r e  cases  w o u l d  t h e n  h o l d  t h a t  a 2 2  m o n t h  t i m i n g  i s  v a l i d  

b e c a u s e  t h e  18 month t i m i n g  was v a l i d .  Us inq  t h i s  locjic, e v e n t u-  

a l l y  any  t i m i n g  would become a v a l i d  r e a s o n  to  d e p a r t .  I n  o t h e r -  

w o r d s ,  i t  i s  n o t  l o g i c a l  t o  base d e p a r t u r e  m e r e l y  o n  t i m i n g .  
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Also, t i m i n g  may be a m i t i g a t i n g  c i r c u m s t a n c e ,  whe re  close t e m -  

p o r a l  c i r c u m s t a n c e s  a r e  i n v o 1 v e d . l  T h e r e  mus t  be  some e x p l a n-  

a t i o n  of i t s  s i g n i f i c a n c e ,  f o r  t i m i n g  t o  b e  a c lea r  a n d  c o n v i n c -  

i n g  r e a s o n  for  e i t h e r  upward o r  downward d e p a r t u r e .  

F i n a l l y ,  Respondent  a r g u e s  t h a t  t h e  r e a s o n s  fo r  d e p a r t u r e  do 

n o t  h a v e  t o  b e  s c r u t i n i z e d  when t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  is  

u t i l i z e d :  

Responden t  f u r t h e r  p o s i t s  t h a t  where  s e n t e n c i n g  
f a l l s  o u t s i d e  o f  R u l e  3 . 7 0 1 ,  F l a . R . C r i m . P . ,  
s u p r a ,  a t  p a g e  1 5 ,  t h a t  t h e  r e c i t a t i o n  of rea- 
s o n s  fo r  d e p a r t u r e  becomes a n  u n w a r r a n t e d  e x e r-  
c i s e .  T h e  l e g i s l a t u r e  h a s  n o t  r e p e a l e d  § §  
7 7 5 . 0 8 2  a n d  7 7 4 . 0 8 4 ,  F l a .  S t a t .  Where  t h e  
app l  i c a t  i o n  of v a l i d  s t a t u t o r y  s e n t e n c i n g  pre- 
c l u d e s  t h e  g u i d e l i n e s ,  s e e k i n g  r e a s o n s  f o r  
d e p a r t u r e  becomes e x t r a n e o u s .  

- -  

( R e s p o n d e n t ' s  br ief  a t  1 9 ) .  

H o w e v e r ,  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  is n o t  a v a l i d  r e a s o n  f o r  

d e p a r t u r e  and t h e r e  mus t  be o t h e r  v a l i d  r e a s o n s  f o r  d e p a r t u r e .  

R e s p o n d e n t ' s  a r g u m e n t  d e m o n s t r a t e s  t h e  be l i e f  t h a t  t h e  r e a s o n s  

for  d e p a r t u r e  a r e  i n v a l i d .  P e t i t i o n e r  re l ies  on h i s  b r i e f  on t h e  

mer i t s  f o r  f u r t h e r  a rgument  o n  t h i s  p o i n t .  

A t r i a l  j u d g e  c o u l d  l e g i t i m a t e l y  m i t i g a t e  a s e n t e n c e  where  
t h e  close t i m i n q  of t h e  o f f e n s e s  was t h e  r e s u l t  of  a tempor- 
a r y  p e r s o n a l  0; d r u g  problem. - See R o s s  v .  S t a t e ,  474 So.2d 
1 1 7 0 ,  1174  ( F l a .  1 9 8 5 ) ;  S t a t e  v .  Twe lves ,  4 6 3  So.2d 493  ( F l a .  
2d DCA 1 9 8 5 ) .  
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P O I N T  I11 

T H E  $ 2 0 0  COSTS I M P O S E D  PURSUANT TO 2 7 . 3 4 5 5 ,  
F L O R I D A  S T A T U T E S ,  MUST BE S T R I C K E N  FROM T H E  
JUDGMENT FORM. 

P e t i t i o n e r  r e l i e s  o n  h i s  i n i t i a l  b r i e f  o n  t h e  mer i t s  for 

a r g u m e n t  o n  t h i s  p o i n t .  

. 
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C ONC LUS I ON 

For t h e  r e a s o n s  s t a t ed  i n  P o i n t  I ,  P e t i t i o n e r  would r e q u e s t  

t h i s  H o n o r a b l e  C o u r t  t o  r e v e r s e  t h e  d e c i s i o n  of  t h e  d i s t r i c t  

c o u r t  and d i r e c t  t h a t  P e t i t i o n e r  b e  s e n t e n c e d  be low t h e  s t a t u t o r y  

maximum p e n a l t y  of f i v e  y e a r s  fo r  t h e  o f f e n s e  o f  g r a n d  t h e f t .  

F o r  t h e  r e a s o n s  s t a t e d  i n  P o i n t  11, P e t i t i o n e r  r e s p e c t f u l l y  

r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  t o  r e v e r s e  t h e  d e c i s i o n  o f  t h e  

d i s t r i c t  c o u r t  u p h o l d i n g  t h e  g u i d e l i n e  d e p a r t u r e  and  t o  d i r e c t  

t h a t  P e t i t i o n e r  be s e n t e n c e d  w i t h i n  t h e  r ecommended  g u i d e l i n e  

r a n g e .  

F o r  t h e  r e a s o n s  s t a t e d  i n  P o i n t  111, P e t i t i o n e r  r e s p e c t f u l l y  

r e q u e s t s  t h i s  Honorab l e  C o u r t  t o  r e m a n d  t h i s  c a u s e  w i t h  d i r e c-  

t i o n s  t h a t  t h e  $ 2 0 0  c o s t  imposed p u r s u a n t  t o  5 27.3455, F lo r ida  

S t a t u t e s ,  be s t r i c k e n  f rom t h e  judgment  form. 

R e s p e c t f u l l y  s u b m i t t e d ,  

RICHARD L. JORANDBY 
P u b l i c  D e f e n d e r  
1 5 t h  J u d i c i a l  C i r c u i t  of F l o r i d a  
301  N.  O l i v e  Avenue/9th  Floor 
West Palm Beach,  F lo r ida  33401 
( 3 0 5 )  820-2150 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a c o p y  h e r e o f  h a s  been f u r n i s h e d  t o  

DEBORAH GULLER, A s s i s t a n t  A t t o r n e y  General, E l i s h a  Newton Dimick 

B u i l d i n g ,  S u i t e  204, 111 G e o r g i a  A v e n u e ,  West P a l m  B e a c h ,  

F l o r i d a ,  33401 by courier  t h i s  32 d a y  o f  March, 1988. 
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