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PRELTMINARY STATEPENT 

Respondent w a s  t h e  Appe l l ee  i n  the F o u r t h  D i s t r i c t  

Court  o f  Appeal and the p r o s e c u t i o n  i n  the trial c o u r t .  The 

P e t i t i o n e r  w a s  t h e  A p p e l l a n t  and the d e f e n d a n t ,  r e s p e c t i v e l y ,  

i n  the lower c o u r t .  

Ln t h i s  b r i e f ,  the p a r t i e s  w i l l  b e  r e f e r r e d  t o  as 

t h e y  appea r  b e f o r e  t h i s  Honorable  Cour t  e x c e p t  that  Respon- 

d e n t  may a l s o  b e  r e f e r r e d  t o  as t h e  S t a t e .  

The f o l l o w i n g  symbols w i l l  b e  u s e d :  

"R" Record on Appeal 

llsP" Supplemental  RecQrd 

"RA" Respondent ' s  Appendix 

@ A l l  emphasis  has been added by Respondent unless  o t h e r -  

w i s e  i n d i c a t e d .  
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STATEMENT OF THE CASE AND FACTS 

The State will accept Petitioner's statement of the 

case and facts as found on pages two through five of Petition- 

er's Brief on the Merits to the extent the statement represents 

an accurate, non-argumentative recitation of the proceedings 

below, subject to the following: 

1) Petitioner was originally charged with the aggra- 

vated battery of Milton Moore, and aggravated assault of 

Esmin Santos by information filed March 21, 1984 ( R  1 0 2 ) .  

2) Additional clarifications of the facts will be 

discussed as part of the argument of the issue involved. 

3 )  The opinion of the Fourth District Court of 

Appeals is reported as Lambert v. State, 517 So.2d 133 (Fla. 

4th DCA 1987); and a copy attached to this brief as Respon- 

dent's Appendix. 
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SUMMARY OF THE ARGUMENT 

The trial court did not use the substantive offenses 

per se as his reason for departure. The Order of Departure 

and the court's oral pronouncements clearly show the judge 

found the underlying reasons for violation of probation were 

more than a minor infraction, and sufficiently egregiaus to 

support the departure sentence. Thus, under the authority of 

State v. Pentaude, 500 So.2d 526 (Fla. 1987) ,  the trial court 

stated valid reasons for departure. 

The certified question must be answered in the affir? 

mative, and the Fourth District's opinion approved. 
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ARGUMENT 

THE TRIAL COURT GAVE VALID 
REASONS FOR THE DEPARTURE 
SENTENCE. 

A t  t he  sentencing hear ing t h e  trial, cour t  s t a t e d :  

A t  t h i s  p o i n t ,  t h e  Court 
f i n d s  again he i s  on community 
con t ro l  f o r  aggravated b a t t e r y  
where he shot  somebody i n  t h e  
l e g ,  and he put  a gun t o  t h e  
head of a woman, threatened t o  
k i l l  h e r  with a f i rearm.  T h a t ' s  
what h e ' s  on community con t ro l  
f o r .  Those a c t s  obviously a r e  
v i o l e n t .  

In  t h i s  p a r t i c u l a r  ca se ,  
over an i n s i g n i f i c a n t  domestic 
problem, t h i s  man when he wouldn't  
g e t  out  of somebody's house, and 
t h e  woman who owns t h e  house i s  
t r y i n g  t o  c a l l  t h e  p o l i c e  f o r  a s s i s -  
t ence ,  he comes up behind he r  and 
smacks h e r  i n  t h e  head. He a l s o  then 
takes  a k n i f e  and s t a b s  h e r  t h r e e  
t imes ,  i n  t h e  back, i n  t h e  upper c h e s t ,  
and i n  t h e  stomach, which she showed 
t h e  Court t h e  s c a r s .  

Then goes ou t s ide  with t h e  woman 
where h e r  ch i ld ren  are t r y i n g  t o  he lp  
and some o the r  gentleman and h e ' s  
swinging knives a t  them o r  according t o  
the  testimony i t ' s  t h e  same ob jec t  t h a t  
was i n  t h e  house. And according t o  one 
of t he  ch i ld ren  he c u t  him i n  t h e  l e g  
and he has  a severe s c a r .  

I heard no den ia l s  of any of t h i s .  
The defendant d id  not  wish t o  s t a t e  any- 
th ing  i n  h i s  own behalf and t e s t i f y .  
There was c o n f l i c t  i n  t h e  testimony but  
I have nothing t o  oppose t h e  tenor  of 
a l l  of i t  being t r u e .  

- 4 -  



Hearing nothing t o  t h e  con- 
t r a r y ,  t h i s  new act of v io lence  
i n d i c a t e s  t o  t h i s  Court t h a t  the 
defendant i s  a v i o l e n t  person. That 
a t  a minor domestic d i spu te  h e ' s  go- 
ing t o  s ta r t  s tabbing people wi th  
knives and threa ten ing  t o  k i l l  people 
with knives and c u t t i n g  people with 
knives .  

H e  a l s o  has  no r e spec t  f o r  his  
community c o n t r o l .  Here he i s ,  a f t e r  
midnight,  no t  home where h e ' s  supposed 
t o  be: 
community c o n t r o l .  

He doesn ' t  app rec i a t e  being on 

The Court would f i n d  the t o t a l i t y  
of t h e  circumstances i n d i c a t e  t h a t  t hese  
a r e  more than minor i n f r a c t i o n s  and are 
s u f f i c i e n c t l v  emee ious  and e n t i t l e  the 
Court t o  depar t  from the  presumptive guide- 
l i n e  range and t o  impose an appropr ia te  sen- 
tence  wi th in  t h e  s t a t u t o r y  gu ide l ines .  

(R  98 -100) .  The w r i t t e n  order  of departure  provides:  

ORDERED AND ADJUDGED t h a t  t he  Defendant 's  sentence 
be aggravated t o  t h e  maximum sentence of F i f t e e n  (15)  
years  i nca rce ra t ion  i n  F l o r i d a  S t a t e  Pr i son  and as 
grounds 

1. 

2. 

3 .  

4 .  

5 .  

6.  

t h i s  Court s ta tes :  

That t h e  Defendant while on community con t ro l  
committed new subs t an t ive  of fenses .  

That t h e  new subs t an t ive  of fenses  were cammitted 
while  t h e  Defendant was away from h i s  approved 
res idence  without t h e  permission o r  knowledge of 
h i s  community con t ro l  o f f i c e r .  

That t h e  new subs t an t ive  v i o l a t i o n s  were v i o l e n t  
i n  na tu re .  

T h a t  t he  new subs t an t ive  of fenses  r e s u l t e d  in  
charges i d e n t i c a l  t o  those f o r  which the Defen- 
dant was placed on community c o n t r o l ,  those be- 
ing Aggravated Bat te ry  and Aggravated Assault. 

That t he  Defendant committed these  new of fenses  
wi th  a weapon to-wi t :  a k n i f e ,  

That t he  Defendant d id  s t a b  t h e  v i c t i m ,  Kathleen 
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7 .  

8 .  

9 .  

1 0 .  

Gordon, ( t h e  subjec t  of v i o l a t i o n  of 
comhunity cont ro l  number two(2 ) ,  i n  
t h r e e ( 3 ) p l a c e s  leav ing  s c a r s  t h a t  were 
shown i n  open Court. 

That t h e  Defendant's v i o l e n t  a c t i o n s  i n  
t h i s  mat te r  were t h e  r e s u l t  of an i n s i g -  
n i f i c a n t  domestic problem. 

That i n  add i t ion  t o  t h e  s tabbing  of t h e  
v i c t i m ,  Kathleen Gordon, t h e  Defendant 
committed th ree  ( 3 )  counts of Aggravated 
Assaul t  upon her  minor c h i l d r e n  and he r  
nephew who t r i e d  t o  come t o  he r  a i d .  

That one of Kathleen Gordon's c h i l d r e n  
was a l s o  c u t  on the  l e g  and b e a r s , a  
l a r g e  s c a r  which was d isp layed  i n  open 
Court. 

That during the  course of t h i s  a t t a c k  
t h e  Defendant th rea tened  t o  k i l l  t h e  c h i l -  
v i c t ims .  

I n  t h i s  Cour t ' s  opinion t h a t  t h e  v i o l a t i o n s  of com- 
munity c o n t r o l  taken i n  t o t a l  i n d i c a t e  t h a t  t h e s e  a r e  
more than minor i n f r a c t i o n s  of t h e  law and are s u f f i c i e n t -  
l y  egregious t o  e n t i t l e  t h e  Court t o  depar t  from t h e  p r e -  
sumptive gu ide l ine  range and t o  impose t h e  sentence ind ica-  
t e d  above. S ta te  v.  Pentaud, 1 2  FLW 29 ( S . C t .  January 9 ,  
32337). 

(SR 18-19) .  The Fourth D i s t r i c t  agree ing  with t h e  t r i a l  c o u r t ' s  

f i nd ing  of egregious circumstances,  and r e l y i n g  on t h i s  Cour t ' s  

reasoning i n  S t a t e  v .  Pentaude, 500 So.2d 526 ( F l a .  1987) Affirm- 

ed t h e  depar ture  sen tence ,  but c e r t i f i e d  t h e  fol lowing ques t ion :  

WHERE A TRIAL JUDGE FINDS 
THAT THE UNDERLYING REASONS 
FOR V I O L A T I O N  OF COPlMUNITY 
CONTROL CONSTITUTE MORE THAN 
A M I N O R  INFRACTION AND ARE 
SUFFICIENTLY E G R E G I O U S ,  MAY 
HE DEPART FROM THE PRESUMP- 
TIVE GUIDELINES RANGE AND 
IMPOSE AN APPROPRIATE SEN- 
TENCE W I T H I N  THE STATUTORY 
LIMIT EVEN THOUGH THE DEFEN- 
DANT HAS NOT BEEN "CONVICTED" 
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OF THE CRIMES WHICH THE 
TRIAL JUDGE CONCLUDED 
CONSTITUTED A VIOLATION 
OF H I S  COMMUNITY CONTROL? 

The S ta te  submits t he  quest ion must be answered i n  t h e  a f f i r -  

mative f o r  t h e  following reasons:  

I n  S t a t e  v. Pentaude, 500  So.2d 526 (F la .  1987) ,  

t h i s  Honorable Court he ld :  

F i n a l l y ,  we note  agreement 
with t h e  d i s t r i c t  c o u r t ' s  hold- 
ing t h a t  t he  underlying reasons 
f o r  v i o l a t i o n  of probat ion (as  
opposed t o  t h e  mere f a c t  of v io -  
l a t i o n )  a r e  more than a minor i n -  
f r a c t i o n  and a r e  s u f f i c i e n t l y  eg- 
reg ious ,  he i s  e n t i t l e d  t o  depart  
from t h e  presumptive gu ide l ines  
ranee and inmose an aDDroDriate 
sentence wi th in  the s t a t u t o r v  ., 

i m i t  . So.2d a t  See 
&r :!'State, 485';2?id 
(F la .  4th DCA 1986).  c i t ing:  

W i l l i a m s  v .  S t a t e , .  480 So.Zd 
-679 (F la .  1 s t  DCA 1985) ( c e r t i -  
fy ing  t o  t h i s  Court i d e n t i c a l  
q u e s t i o n s ) ;  Monti v .  S t a t e ,  480 
So.2d 223 (F la .  5 th  DCA 19'85); 
Gordon v.  S t a t e ,  483 So.2d 22 
(F la .  2d DCA 1985).  

Rule 3.701 d.14 merely recog-  
n i z e s  t h a t  sentencing following 
revocat ion of probat ion i s  a s e r -  
ious ma t t e r ,  and so allows f o r  a 
one c e l l  departure  without t h e  ne- 
c e s s i t y  of any o the r  reason. By no 
means, however, does the  r u l e  even 
DurDort t o  comDletelv l i m i t  t h e  t r i a l  
c o u r t  ' s d i s c r e t i o n  i n  sentencine when 

d a n t ' s  cha rac t e r .  
-7-  



Here, where Pentaude v io-  
l a t e d  seven condi t ions  of pro- 
b a t i o n ,  two wi th in  t h e  f i r s t  
two months of being on proba- 
t i o n ,  and w a s  convicted of a 
subs t an t ive  crime during t h e  
probat ionary per iod ,  t h e  t r i a l  
cour t  departed wi th  good 
reason.  

[Emphasis added] 

_. I d .  a t  528. It  i s  abundantly c l e a r  t h e r e f o r e ,  t h a t  i n  t h e  

i n s t a n t  case t h e  t r i a l  cour t  found the f i v e  v i o l a t i o n s  of 

community con t ro l  t o  be egregious,  and more than mere i n f r a c -  

t i o n s ,  and thus ,  t he  upward depar ture  was f o r  good reason.  

The f a c t s  and circumstances he re in  support  t h e  depar- 

t u r e  sentence.  P e t i t i o n e r  was o r i g i n a l l y  charged with aggra- 

vated b a t t e r y  committed aga ins t  Milton Moore, and aggravated 

a s s a u l t  committed on Esmin Santos (R  1 0 2 ) .  The f a c t u a l  b a s i s  

f o r  t h e  charges were t h a t  Milton Moore had a d i spu te  w i t h  

P e t i t i o n e r  and went a f t e r  P e t i t i o n e r .  P e t i t i o n e r  pointed a 

a 
gun a t  M r .  Moore and advised Moore no t  t o  come forward any- 

more. Moore cont inues walking toward P e t i t i o n e r ,  and while 

backing away, P e t i t i o n e r  shot  Moore. Esmin Santos ,  who w a s  

Moore's g i r l f r i e n d ,  was present  and s t a r t e d  t o  bea t  P e t i t i o n e r  

when he shot  Moore; P e t i t i o n e r ,  t o  g e t  h e r  of f  him, pointed 

t h e  gun a t  Esmin and threatened he would k i l l  h e r  i f  she did 

not  g e t  away from him (SSR 3 ,  1 0 ,  13-14) .  

The f a c t s  of t h e  aggravated b a t t e r i e s  and aggravated 

a s s a u l t s  which became t h e  b a s i s  of t h e  revocat ion of community 

con t ro l  were a s  fol lows:  

Kathleen Gordon t e s t i f i e d  when she a r r i v e d  home on 

May 15,  1986, she found P e t i t i o n e r  asleep i n  her couch (R 2 9 ) .  @ 
-8- 



When she confronted P e t i t i o n e r  and asked him t o  l eave ,  he 

asked i f  they could t a l k  ou t s ide  (R 2 9 ) .  

M r .  Gordoncarne back i n  t h e  house and picked up the  telephone 

t o  ca l l  t h e  p o l i c e  ( R  31-32). P e t i t i o n e r  came i n  t h e  house 

a f t e r  he r  and asked h e r  if she was c a l l i n g  t h e  p o l i c e ;  when 

she r e p l i e d ,  "yes", P e t i t i o n e r  h i t  M s .  Gordon with a k n i f e  

(R 3 2 - 3 3 ) .  H e r  two sons and a cousin of he r  were present  

and aided i n  g e t t i n g  P e t i t i o n e r  o f f  of M s .  Gordon (R 3 4 ) .  

M s .  Gordon took the  t h r e e  ch i ld ren  o u t s i d e ,  bu t  P e t i t i o n e r  

followed them and continued h i t t i n g  M s .  Gordon ( R  34 ) .  

Cecil But le r  picked up a b i c y c l e  r i m  and h i t  P e t i t i o n e r  

with i t  ( R  49-51). Timothy Landers, M s .  Gordon's son t e s t i -  

f i e d  P e t i t i o n e r  had a k n i f e  (R 5 8 ) .  And Anthony Landers, 

M r .  Gordon's o the r  son, t e s t i f i e d  P e t i t i o n e r  c u t  him on the  

l e g  leaving  a "very heavy scar, about an inch long." (R 70- 

7 4 ) .  

After  a d i scuss ion ,  0 

a 
Detect ive Far re l l  t e s t i f i e d  that on May 21 ,  one week 

a f t e r  t h e  h a t t e r y  took p l ace ,  P e t i t i o n e r  confessed t o  s t ab -  

bing M s .  Gordon seve ra l  t i m e s  wi th  a k n i f e ,  as w e l l  a s  s t r i k -  

ing  one of her ch i ld ren  (R  16 -21) .  

Contrary t o  P e t i t i o n e r ' s  a l l e g a t i o n ,  i t  i s  clear t h e  

t r i a l  cour t  d id  n o t  depar t  from t h e  recommended sentence 

guide l ines  merely based on of fenses  f o r  which no convict ion 

had been obtained.  The o r d e r ,  in  conjunction wi th  t h e  c o u r t ' s  

o r a l  pronouncement a t  t h e  hear ing ,  reveal t h a t  t h e  t r i a l  cour t  

found t h e  f a c t  that  P e t i t i o n e r  had been given a ''chance'' by 

being placed on community con t ro l  f o r  an aggravated b a t t e r y  

-9 -  



and aggravated a s s a u l t  with a f i r ea rm,  and t h a t  while  s t i l l  

on community c o n t r o l ,  commits two more aggravated a s s a u l t s  

and aggravated b a t t e r i e s ,  t h i s  t i m e  with a k n i f e .  These 

f a c t s  must be seen a s  f a l l i n g  under " the egregious" i n f r a c -  

t i o n s  allowed by Pentaude, t o  support  a departure  sentence.  

0 

I n  S t a t e  v. Pentaude, supra ,  t h i s  Cour t  found t h a t  

such f a c t o r s  a s  " the cha rac t e r  of t h e  v i o l a t i o n ,  t h e  number 

of condi t ions  v i o l a t e d ,  t he  number of times [ t h e  defendant] 

has been placed on probat ion ,  [and] t h e  length  of time he 

has  been on probat ion before  v i o l a t i n g  t h e  terms and con- 

d i t i o n s "  may c o n s t i t u t e  a v a l i d  reason f o r  departure  i n  a 

probat ion revocat ion case.  Thus, i n  I s g e t t e  v. S t a t e ,  494  

So.2d 534 ( F l a .  4 th  DCA 1986) ,  t h e  Fourth D i s t r i c t  appl ied  

this  r a t i o n a l e  and he ld  t h a t  a t r i a l  cour t  may consider  t h e  

na tu re  of v io lence  used by a defendant i n  committing t h e  

of fense  which provided t h e  b a s i s  f o r  probat ion revocat ion 

as a reason f o r  depar ture .  S imi l a r ly ,  i n  Rodriquez v. 

S t a t e ,  464  So.2d 638 ( F l a .  3rd DCA 1982) ,  t h e  defendant was 

convicted and placed on probat ion.  H i s  probat ion was l a t e r  

revoked when he committed an au to  t h e f t .  The Third D i s t r i c t  

found t h a t  t h e  t r i a l  cour t  properly considered t h e  circum- 

s tances  surrounding t h e  au to  t h e f t  i n  depar t ing  from the  

guide l ines  i n  sentencing the  defendant f o r  t h e  o r i g i n a l  of fense .  

-- See a l s o ,  Addison v.  S t a t e ,  452 So.2d 995 (F la .  2nd DCA 1984) 

( v i o l a t i o n  of subs t an t ive  condi t ion  of probat ion can be t h e  

b a s i s  f o r  t h e  t r i a l  cour t  t o  exe rc i se  d i s c r e t i o n  i n  sentencing 



outside of the guidelines upon revocation of probation). 

Respondent maintains the trial court correctly departed 

from the guidelines on the basis of the circumstances sur- 

rounding this probation violation, and that the trial court 

was seeking to aggravate the sentence because of the nature 

and severity of the substantive violation, as opposed to re- 

lying on the assaults as separate and distinct convictions of 

Petitioner. The Court was outraged at Petitioner's violent 

nature, and was well aware he was not trying Petitioner on 

those charges. 

acts were the aggravating factors used - sub judice 

Petitioner was to be subsequently acquitted of those charges 

is of no moment, and the sentence herein would not have to be 

modified. 

0 

Because the nature and severity of Petitioner's 

whether 

The revocation of probation hearing was held before 

the disposition of the substantive charges. Respondent simply 

maintains that these were to be two separate and distinct pro- 

ceedings. The trial court on the violation of community con- 

trol proceeding correctly departed on the basis of the circum- 

stances surrounding the probation revocation where the court 

found that Petitioner has committed the counts as alleged in 

the affidavit. In this regard, it is important to note the 

different standard of proof involved in a revocation proceed- 

ing. 

the trial court which may be exercised any time that the court 

determines the probationer has violated the law. 

e 

The power to revoke probation is an inherent power of 

Stafford v. 
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State, 455 So.2d 385 (Fla. 1984). It is not necessary 

that there be a conviction of the unlawful act. Naselli v. 

State, 446 So.2d 1079 (Fla. 1984). The burden of proof for 

a revocation of probation based upon the alleged commission 

of a crime is by the greater weight of the evidence, not 

beyond a reasonable doubt. Rita v. State, 470 So.2d 80 

(Fla. 1st DCA 19851, rev. denied 480 So.2d 1296. Probation 

may be revoked where there is sufficient evidence to satisfy 

the conscience of the court that a substantial violation of 

conditions of probation have occurred. Clark v. State, 402 

So.2d 43 (Fla. 4th DCA 1981). Thus, the disposition of the 

new charges would not affect the outcome sub judice. 

Respondent submits that requiring that there be a con- 

viction of the underlying substantive offense before a trial 

court can depart on the basis of the egregiousness of the 

violation would have the impractical effect of requiring that 

the substantive cases be tried first before the probation vio- 

lation can be heard. - Sub judice, the trial court heard evidence 

0 

presented from Kathleen Gordon, her nephew, and her son as to 

the facts of those assaults. Even at a trial on those changes, 

Petitioner may choose not to take the witness stand. That fact 

does not mean Petitioner will not be found guilty, nor that the 

court erred in finding sufficient evidence to convict. The 

trial court nonetheless may still correctly depart based on 

the circumstance surrounding the probation revocation where 

the conscience of the court was satisfied that these acts occurred. 

-12- 



Respondent w i l l  a l s o  po in t  t o  t h e  F i f t h  C i r c u i t ' s  

opinion i n  Young v. S t a t e ,  13 F,L.W. 325 ( F l a .  5 th  DCA 

February 4 ,  1987)  where i n  j o i n i n g  the  Lambert Court i n  

c e r t i f y i n g  t h e  quest ion t o  t h i s  Court ,  t h e  F i f t h  C i r c u i t  

s t a t e d :  

It i s  t r u e  under the  f a c t s  i n  
Pentaude, as observed by t h e  
major i ty  opinion in T u t h i l l ,  
t h e  defendant ' s  probat ion 
v i o l a t i o n  had r e s u l t e d  i n  a 
separate c r imina l  convict  ion 
p r i o r  t o  the revocat ion hear-  
i ng .  But Pentaude does no t  
d i scuss  whether o r  no t  such a 
convic t ion ,  a s  opposed t o  a 
f i nd in  
d a r i n g ,  c o n s t i t u t e s  a 

pursuant- t o  a revoca- 

s i n e  qua non f o r  a m u l t i - c e l l  
d e p a r t u r e s e n t e n c e .  A s  we 
read t h e  language i n  Pentaude, 
quoted above, i t  r e f e r s  t o  a 
f ind ing  by t h e  t r i a l  judge of 
an egregious o f f ense ,  n o t  t o  
a convict ion t h e r e o f ,  W e  are 
i n  agreement with Lambert and 
with t h e  reasoning of Chief 
Judge Schwartz of t h e  Third 
D i s t r i c t ,  as expressed i n  h i s  
d i s s e n t  i n  T u t h i l l :  

I th ink  i t  c lear ,  f i r s t  of 
a l l ,  that the  n a t u r e  and 
cha rac t e r  of t h e  conduct 
which c o n s t i t u t e d  t h e  v io r  
l a t i o n  of probat ion as 
found by the  t r i a l  judge 
w a s  p raper ly  considered as 
a c l e a r  and convincing 
reason f o r  depar ture  even 
though T u t h i l l  was no t  se -  
p a r a t e l y  convicted of t h e  
subs t an t ive  crime. I n  my 
view, nothing i n  any r u l e ,  
s t a t u t o r y  provis ion ,  o r  the 
cases  c i t e d  by Judge Baskin 
j u s t i f i e s  t h e  p o s i t i o n  t h a t  



this is required. To the 
contrary, the determinative 
case of-State v. Pentaude, 
500 So.2d 526, 528 ( Fla. 
1 9 8 7 ) ,  and those which fol- 
low it, emphasize that it is 
the violation itself-as oppos- 
ed to some distinct factual de- 
monstration and finding as to 
the basis of the violation 
which is determinative. 

To hold otherwise by re- 
quiring proof beyond a reason- 
able doubt to support a guide- 
lines departure in a probation 
situation-either, as Judge 
Baskin suggests, by necessitat- 
ing a 'conviction' under F1a.R. 
Crim.P. 3.701(d)(l) or, a- 
-ant contends, pursuant to 
the rule that the factual basis 
for a departure must be support- 
ed by that degree of proof, see 
Mischler v. State, 488 So.2dT3 
(Fla. 1986) - is unjustifiably 
contrary to the entire basis of 
the concept of probation, which, 
because it is purely a matter of 
judicial grace (for which Tuthill 
successfully pleaded at his first 
sentencing); Bernhardt v. State, 
288 So.2d 490 (Fla. 1974 1, re- 
quires proof of a violation suf- 
ficient only to satisfy the con- 
science of the court. Randol h 
v. State, 292 So.2d 374-(F d d  a 
DCA 1 9 1 4  1 .  cert. denied. 300 So. 
2d 901 (Fia.74) see Lee v. 
State, 440 So.2d 612FTa.d 
-983). T cannot agree that 
every probation violation hearing 
should be rendered meaningless in 
determining the propriety of a de- 
parture and would hold, tothe con- 
trary, that a finding of violation 
is binding and determinative in the 
sentencing process. 

12. F.L.M. at 2251 (footnote omitted). 
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Therefore, sub judice, where Petitioner violated 

several conditions of probation, and several of the vio- 

lations by committing offenses similarly serious as the ones 

he was placed on community control for, the trial court depart- 

a 

ed with good reason. The reasons presented by the trial court 

clearly show the departure was based upon the character of the 

violation,.the number of conditions violated, and the fact that 

Petitioner is a very violent person as can be seen from the 

aggravated battery committed on Ms. Gordon and her young son. 

The reasons herein are well supported by the record and should 

be approved. Booker v. State, 5 1 4  So.2d 1079  (Fla. 1 9 8 7 ) .  
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CONCLUSZON 

WHEREFORE based upon t h e  foregoing a n a l y s i s  and 

a u t h o r i t i e s  c i t e d  h e r e i n ,  Respondent reques ts  t h i s  Court 

answer t h e  c e r t i f i e d  quest ion i n  t h e  a f f i r m a t i v e ,  and ap- 

prove t h e  d i s t r i c t  c o u r t ' s  opinion. 
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