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PRELIMINARY STATEMENT 

T h e  P e t i t i o n e r  was t h e  A p p e l l a n t  i n  t h e  c o u r t  below and t h e  

d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  Responden t  w a s  t h e  Appellee i n  t h e  

c o u r t  b e l o w  a n d  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  A copy of 

t h e  d i s t r i c t  c o u r t ' s  o p i n i o n  is  a t t a c h e d  t o  t h i s  b r i e f  a s  p a r t  of 

t h e  Appendix.  

T h e  f o l l o w i n g  symbols  w i l l  be u s e d  i n  t h i s  b r i e f :  

'I R" Record o n  Appeal 

A 'I Appendix 

I' S R" S u p p l e m e n t a l  Record 
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STATEMENT OF THE CASE AND FACTS 

On December 3 ,  1984 ,  P e t i t i o n e r ,  DAVID LAMBERT, p l e a d e d  n o l o  

c o n t e n d e r e  t o  o n e  c o u n t  o f  a g g r a v a t e d  b a t t e r y  a n d  o n e  c o u n t  of 

a g g r a v a t e d  a s s a u l t  ( R 1 0 3 ) .  On D e c e m b e r  3 ,  1 9 8 4 ,  an  o r d e r  w a s  

e n t e r e d  p l a c i n g  P e t i t i o n e r  on  community c o n t r o l  f o r  a p e r i o d  o f  

o n e  and  o n e - h a l f  (1 1 / 2 )  yea r s  (R105-106) .  

On J u n e  1 9 ,  1986,  a n  a f f i d a v i t  and w a r r a n t  for  v i o l a t i o n  o f  

c o m m u n i t y  c o n t r o l  was f i l e d  a g a i n s t  P e t i t i o n e r  (R107-108) .  The 

a f f i d a v i t  a l l e g e d  t h a t  P e t i t i o n e r  v i o l a t e d  h i s  communi ty  c o n t r o l  

by :  (1) l e a v i n g  h i s  r e s i d e n c e  w i t h o u t  a p p r o v a l ;  ( 2 )  c o m m i t t i n g  a 

b a t t e r y  o n  K a t h l e e n  Gordon; ( 3 )  c o m m i t t i n g  a n  a s s a u l t  o n  T i m o t h y  

L a n d e r s ;  ( 4 )  c o m m i t t i n g  a n  a s s a u l t  on  Anthony L a n d e r s ;  and  ( 5 )  

c o m m i t t i n g  a n  a s s a u l t  o n  Cecil  B u t l e r  ( R 1 0 7 - 1 0 8 ) .  On F e b r u a r y  

1 0 ,  1 9 8 7 ,  a h e a r i n g  o n  t h e  a l l e g a t i o n s  o f  v i o l a t i o n  of community 

c o n t r o l  was h e l d  ( R l - 1 0 1 ) .  

A t  t h e  h e a r i n g ,  P e t i t i o n e r  was a d v i s e d  by h i s  a t t o r n e y  n o t  

t o  t e s t i f y  b e c a u s e  of t h e  upcoming t r i a l  o n  t h e  new s u b s t a n t i v e  

o f f e n s e s  ( R 8 6 ) .  T h e  t r i a l  j u d g e  t h e n  a s k e d  P e t i t i o n e r  i f  h e  

wanted t o  t e s t i f y  i n  h i s  own b e h a l f  ( R 8 6 ) .  P e t i t i o n e r  a s k e d  i f  

t h e  h e a r i n g  was a t r i a l  o r  a v i o l a t i o n  h e a r i n g  ( R 8 7 ) .  A f t e r  

b e i n g  in fo rmed  t h a t  t h e  p r o c e e d i n g  was a v i o l a t i o n  h e a r i n g ,  P e t i -  

t i one r  c h o s e  n o t  t o  p r e s e n t  any  e v i d e n c e  i n  h i s  d e f e n s e  (R87) .  

The s t a t e ' s  e v i d e n c e  a t  t h e  h e a r i n g  i n d i c a t e d  t h a t  o n  May 

1 5 ,  1 9 8 6 ,  K a t h l e e n  Gordon r e t u r n e d  home t o  h e r  r e s i d e n c e  t o  f i n d  

P e t i t i o n e r  as leep  o n  h e r  couch  (R29-30) .  P e t i t i o n e r  h a d  p r e v i -  

o u s l y  b e e n  G o r d o n ' s  b o y f r i e n d  a n d  h e  h a d  some p r o p e r t y  a t  

G o r d o n ' s  h o u s e  ( R 4 3 ) .  G o r d o n  woke P e t i t i o n e r  a n d  t o l d  h im t o  
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l e a v e  (R29-30) .  P e t i t i o n e r  a s k e d  i f  t h e y  c o u l d  t a l k  o u t s i d e  (R29- 

3 0 ) .  Gordon and P e t i t i o n e r  went o u t s i d e  t o  t a l k  (R29-30) .  A f t e r  

t h e y  t a l k e d ,  G o r d o n  w e n t  i n s i d e  and s t a r t e d  t o  u s e  t h e  phone t o  

c a l l  t h e  po l ice  when P e t i t i o n e r  s t r u c k  h e r  o n  t h e  b a c k  o f  t h e  

h e a d  ( R 3 1 ) .  P e t i t i o n e r  a l so  s t r u c k  h e r  o n  t h e  s tomach and  o n  h e r  

b a c k  ( R 3 3 ) .  Gordon t e s t i f i e d  t h a t  s h e  saw a s t e a k  k n i f e  i n  P e t i t -  

i o n e r ' s  s h a n d  when h e  s t r u c k  h e r  ( R 3 3 ) .  She  t e s t i f i e d  t h a t  a t  

t h e  t i m e  s h e  w a s  b e i n g  s t r u c k  s h e  d i d  n o t  know what s h e  w a s  b e i n g  

s t r u c k  w i t h  (R32,40-41) .  Gordon l a t e r  knew t h a t  P e t i t i o n e r  had  a 

s t e a k  k n i f e  b e c a u s e  s h e  found o n e  o u t s i d e  o f  h e r  h o u s e  t h e  n e x t  

d a y  ( R 4 1 ) .  Gordon t e s t i f i e d  t h a t  t h e  c u t s  s h e  r e c e i v e d  were minor  

( R 3 5 ) .  

A n t h o n y  L a n d e r s ,  T imothy  L a n d e r s ,  and Ceci l  B u t l e r  t r i e d  t o  

s t o p  P e t i t i o n e r  f rom s t r i k i n g  Gordon ( R 3 4 ) .  P e t i t i o n e r  swung a t  

A n t h o n y  L a n d e r s  ( R 5 9 , 7 2 ) .  Cec i l  B u t l e r  g r a b b e d  Anthony L a n d e r s  

and  K a t h l e e n  Gordon and pushed  them o u t  of t h e  h o u s e  ( R 5 1 ) .  P e t i -  

t i o n e r  f o l l o w e d  a n d  b e g a n  t o  s t r i k e  a t  K a t h l e e n  G o r d o n  a g a i n  

(R51) .  Cecil  B u t l e r  t r i e d  t o  s t o p  P e t i t i o n e r  ( R 5 1 ) .  P e t i t i o n e r  

t h e n  s t r u c k  a t  B u t l e r  b u t  m i s s e d  ( R 5 1 ) .  B u t l e r  h i t  P e t i t i o n e r  i n  

t h e  head  w i t h  a b i c y c l e  r i m  (R51) .  P e t i t i o n e r  f e l l  down a n d  was 

l a t e r  f o u n d  by po l ice  l y i n g  p r o n e  i n  t h e  m i d d l e  o f  t h e  r o a d  w i t h  

a g a s h  o n  h i s  f o r e h e a d  ( R 1 4 , 5 3 ) .  P e t i t i o n e r  was t r a n s p o r t e d  t o  

t h e  h o s p i t a l  f o r  t r e a t m e n t  ( R 1 5 ) .  The ambulance  was o r i g i n a l l y  

c a l l e d  f o r  Gordon b u t  h e r  c u t s  d i d  n o t  r e q u i r e  t r e a t m e n t  a t  t h e  

h o s p i t a l  ( R 3 5 ) .  

- 3 -  



T h e  t r i a l  c o u r t  found  P e t i t i o n e r  g u i l t y  o f  each of t h e  f i v e  

( 5 )  v i o l a t i o n s  c h a r g e d  and  e n t e r e d  a n  o r d e r  r e v o k i n g  P e t i t i o n e r ' s  

c o m m u n i t y  c o n t r o l  ( S R 2 0 - 2 1 ) .  The t r i a l  c o u r t  a d j u d i c a t e d  P e t i -  

t i o n e r  g u i l t y  of t h e  o f f e n s e s  h e  was p l a c e d  o n  communi ty  c o n t r o l  

f o r  -- a g g r a v a t e d  b a t t e r y  and a g g r a v a t e d  a s s a u l t  (R109) .  P e t i -  

t i o n e r ' s  recommended g u i d e l i n e  s e n t e n c e  was t w e l v e  ( 1 2 )  t o  t h i r t y  

( 3 0 )  m o n t h s  i n  p r i s o n  ( R 1 1 2 ) .  On F e b r u a r y  1 0 ,  1987 ,  t h e  t r i a l  

c o u r t  d e p a r t e d  f rom t h e  recommended g u i d e l i n e  s e n t e n c e  a n d  s e n -  

t e n c e d  P e t i t i o n e r  t o  f i f t e e n  ( 1 5 )  years  i n  p r i s o n  f o r  a g g r a v a t e d  

b a t t e r y  a n d  f i v e  ( 5 )  y e a r s  i n  p r i s o n  f o r  a g g r a v a t e d  a s s a u l t  

( R 1 1 0 - 1 1 1 ) .  T h e  t r i a l  c o u r t  g a v e  t h e  f o l l o w i n g  w r i t t e n  r e a s o n s  

for  d e p a r t u r e :  

1. 

2 .  

3 .  

4 .  

5. 

6. 

7.  

T h a t  t h e  D e f e n d a n t  w h i l e  on  community c o n t r o l  
committed new s u b s t a n t i v e  o f f e n s e s .  

T h a t  t h e  new s u b s t a n t i v e  o f f e n s e s  were c o m m i t -  
t e d  w h i l e  D e f e n d a n t  was away from h i s  a p p r o v e d  
r e s i d e n c e  w i t h o u t  t h e  p e r m i s s i o n  or knowledge 
o f  h i s  community c o n t r o l  o f f i c e r .  

T h a t  t h e  new s u b s t a n t i v e  v i o l a t i o n s  were v i o -  
l e n t  i n  n a t u r e .  

T h e  t h e  new s u b s t a n t i v e  o f f e n s e s  r e s u l t e d  i n  
c h a r g e s  i d e n t i c a l  t o  t h o s e  f o r  which t h e  Defen- 
d a n t  was p l a c e d  o n  c o m m u n i t y  c o n t r o l ,  t h o s e  
b e i n g  A g g r a v a t e d  B a t t e r y  a n d  A g g r a v a t e d  
A s s a u l t .  

T h a t  t h e  D e f e n d a n t  commit ted  t h e s e  new o f f e n s e s  
w i t h  a weapon to-wit: a k n i f e .  

T h a t  t h e  D e f e n d a n t  d i d  s t a b  t h e  v i c t i m ,  
K a t h l e e n  Gordon,  ( t h e  s u b j e c t  of v i o l a t i o n  o f  
community c o n t r o l  number two ( 2 ) ) ,  i n  th ree  ( 3 )  
places l e a v i n g  scars  t h a t  were shown i n  o p e n  
c o u r t .  

T h a t  t h e  D e f e n d a n t ' s  v i o l e n t  a c t i o n s  i n  t h i s  
mat te r  were t h e  r e s u l t  o f  a n  i n s i g n i f i c a n t  
d o m e s t i c  problem.  
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8.  T h a t  i n  a d d i t i o n  t o  t h e  s t a b b i n g  of t h e  v i c t i m ,  
K a t h l e e n  Gordon, t h e  Defendan t  c o m m i t t e d  t h r e e  
( 3 )  c o u n t s  o f  A g g r a v a t e d  A s s a u l t  upon h e r  minor  
c h i l d r e n  a n d  h e r  nephew who t r i e d  t o  come t o  
h e r  a i d .  

9 .  T h a t  o n e  o f  K a t h l e e n  G o r d o n ' s  c h i l d r e n  was a l so  
c u t  o n  t h e  l e g  and  b e a r s  a l a r g e  scar which  was 
d i s p l a y e d  i n  o p e n  cour t .  

10 .  T h a t  d u r i n g  t h e  cou r se  o f  t h i s  a t t a c k  t h e  
D e f e n d a n t  t h r e a t e n e d  t o  k i l l  t h e  v i c t i m s .  

O n  March  6 ,  1 9 8 7 ,  P e t i t i o n e r  t i m e l y  f i l e d  h i s  no t ice  of appeal 

( R 1 1 3 ) .  

On December  3 0 ,  1 9 8 7 ,  t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal 

a f f i r m e d  P e t i t i o n e r ' s  s e n t e n c e  ( A l - 4 ) .  On Appeal P e t i t i o n e r  

a r g u e d  t h a t  t h e  r e a s o n s  for  d e p a r t u r e  i n v o l v e d  o f f e n s e s  f o r  which  

h e  had  n o t  b e e n  c o n v i c t e d  of and c o u l d  n o t  b e  u s e d  f o r  d e p a r t u r e  

( A 2 ) .  T h e  d i s t r i c t  c o u r t  a f f i r m e d  t h e  d e p a r t u r e  h o l d i n g  t h a t  a 

c o n v i c t i o n  w a s  n o t  n e c e s s a r y  a n d  c e r t i f i e d  t h e  f o l l o w i n g  q u e s -  

t i o n :  

WHERE A TRIAL J U D G E  FINDS THAT THE UNDERLYING 
REASONS FOR VIOLATION OF COMMUNITY CONTROL 
CONSTITUTE MORE THAN A MINOR INFRACTION AND ARE 
SUFFICIENTLY EGREGIOUS, MAY HE DEPART FROM THE 
PRESUMPTIVE GUIDELINES RANGE AND IMPOSE AN 
APPROPRIATE SENTENCE WITHIN THE STATUTORY LIMIT 
EVEN THOUGH THE DEFENDANT HAS NOT B E E N  "CON- 
VICTED" O F  THE CRIMES W H I C H  THE TRIAL J U D G E  
C O N C L U D E D  CONSTITUTED A VIOLATION OF HIS COM- 
MUNITY CONTROL? 

On J a n u a r y  2 8 ,  1 9 8 8 ,  P e t i t i o n e r  t i m e l y  f i l e d  h i s  no t ice  t o  

i n v o k e  t h i s  C o u r t ' s  d i s c r e t i o n a r y  r e v i e w .  On F e b r u a r y  1 0 ,  1 9 8 8 ,  

t h i s  C o u r t  se t  f o r t h  a b r i e f i n g  s c h e d u l e  for  t h i s  r e v i e w .  
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SUMMARY OF THE ARGUMENT 

1. A l l  of t h e  t r i a l  c o u r t ' s  r e a s o n s  for  d e p a r t u r e  i n v o l v e d  

f a c t o r s  r e l a t i n g  t o  new s u b s t a n t i v e  o f f e n s e s  w h i c h  c a u s e d  P e t i -  

t i o n e r ' s  c o m m u n i t y  c o n t r o l  t o  be r e v o k e d .  A t  t h e  time o f  sen-  

t e n c i n g  n o  c o n v i c t i o n s  were o b t a i n e d  f o r  t h e  new s u b s t a n t i v e  

o f f e n s e s .  C o n s e q u e n t l y ,  t h e  r e a s o n s  for  d e p a r t u r e  were i n v a l i d .  

P e t i t i o n e r ' s  s e n t e n c e  must  b e  r e v e r s e d  a n d  t h i s  c a u s e  r e m a n d e d  

f o r  r e s e n t e n c i n g  w i t h i n  t h e  recommended g u i d e l i n e  r a n g e .  
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ARGUMENT 

POINT INVOLVED 

THE T R I A L  COURT E R R E D  I N  D E P A R T I N G  FROM T H E  
RECOMMENDED G U I D E L I N E  SENTENCE. 

A p p e l l a n t ' s  recommended g u i d e l i n e  s e n t e n c e  was 1 2  t o  3 0  

months  i n  p r i s o n  (R112) .  P e t i t i o n e r ' s  p r o b a t i o n  o f f i c e r  t e s t i -  

f i e d  t h a t  t h e r e  were e x t e n u a t i n g  c i r c u m s t a n c e s  i n v o l v e d  i n  t h e  

o r i g i n a l  c h a r g e s  and recommended t h a t  P e t i t i o n e r  be s e n t e n c e d  t o  

t h r e e  y e a r s  i n  p r i s o n  (R97-98) .  The t r i a l  c o u r t  d e p a r t e d  upward 

from t h e  g u i d e l i n e s  and imposed s e n t e n c e s  o f  f i v e  ( 5 )  and f i f t e e n  

( 1 5 )  y e a r s  (R110-111) .  The t r i a l  c o u r t  g a v e  t h e  f o l l o w i n g  w r i t -  

t e n  r e a s o n s  for d e p a r t u r e :  

1. 

2. 

3 .  

4 .  

5. 

6. 

7 .  

T h a t  t h e  D e f e n d a n t  w h i l e  on  community c o n t r o l  
commit ted  new s u b s t a n t i v e  o f f e n s e s .  

T h a t  t h e  new s u b s t a n t i v e  o f f e n s e s  were c o m m i t -  
t e d  w h i l e  Defendan t  was away from h i s  a p p r o v e d  
r e s i d e n c e  w i t h o u t  t h e  p e r m i s s i o n  o r  knowledge  
of h i s  community c o n t r o l  o f f i c e r .  

T h a t  t h e  new s u b s t a n t i v e  v i o l a t i o n s  were v i o -  
l e n t  i n  n a t u r e .  

T h e  t h e  new s u b s t a n t i v e  o f f e n s e s  r e s u l t e d  i n  
c h a r g e s  i d e n t i c a l  t o  those for  which  t h e  Defen-  
d a n t  was p l aced  o n  c o m m u n i t y  c o n t r o l ,  t h o s e  
b e i n g  A g g r a v a t e d  B a t t e r y  a n d  A g g r a v a t e d  
A s s a u l t .  

T h a t  t h e  D e f e n d a n t  commit ted  t h e s e  new o f f e n s e s  
w i t h  a weapon t o - w i t :  a k n i f e .  

T h a t  t h e  D e f e n d a n t  d i d  s t a b  t h e  v i c t i m ,  
K a t h l e e n  Gordon,  ( t h e  s u b j e c t  o f  v i o l a t i o n  o f  
community c o n t r o l  number t w o  (2)), i n  th ree  ( 3 )  
places  l e a v i n g  s c a r s  t h a t  were shown i n  o p e n  
c o u r t  . 
T h a t  t h e  D e f e n d a n t ' s  v i o l e n t  a c t i o n s  i n  t h i s  
ma t t e r  were t h e  r e s u l t  o f  a n  i n s i g n i f i c a n t  
domestic problem. 
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8. T h a t  i n  a d d i t i o n  t o  t h e  s t a b b i n g  of t h e  v i c t i m ,  
K a t h l e e n  Gordon, t h e  D e f e n d a n t  c o m m i t t e d  t h r e e  
( 3 )  c o u n t s  o f  A g g r a v a t e d  A s s a u l t  upon h e r  m i n o r  
c h i l d r e n  a n d  h e r  nephew who t r i e d  t o  come t o  
h e r  a i d .  

9. T h a t  o n e  of K a t h l e e n  G o r d o n ' s  c h i l d r e n  was a l so  
c u t  on  t h e  l e g  and b e a r s  a l a rge  scar which  was 
d i s p l a y e d  i n  open  c o u r t .  

1 0 .  T h a t  d u r i n g  t h e  c o u r s e  of t h i s  a t t a c k  t h e  
D e f e n d a n t  t h r e a t e n e d  t o  k i l l  t h e  v i c t i m s .  

T h e s e  r e a s o n s  a l l  i n v o l v e  f a c t o r s  r e l a t i n g  t o  t h e  b a t t e r y  and 

a s s a u l t s  P e t i t i o n e r  a l l e g e d l y  committed w h i l e  h e  was on  community 

c o n t r o l .  The i s s u e  is  w h e t h e r  t h e  s u b s t a n t i v e  o f f e n s e s  f o r  which  

t h e r e  are  no  c o n v i c t i o n s  c o n s t i t u t e  c lear  and  c o n v i n c i n g  r e a s o n s  

f o r  d e p a r t u r e .  They d o  n o t .  

S i n c e  no  c o n v i c t i o n s  were o b t a i n e d  for  t h e s e  o f f e n s e s  p r io r  

t o  s e n t e n c i n g ,  t h e  r e a s o n s  f o r  d e p a r t u r e  were i n v a l i d .  R u l e  

3 . 7 0 1 ( d ) ( l l ) ,  F l a . R . C r i m . P . ,  is c lear  t h a t  " r e a s o n s  f o r  d e p a r t u r e  

s h a l l  n o t  i n c l u d e  f a c t o r s  r e l a t i n g  t o  pr ior  a r r e s t s  w i t h o u t  con- 

v i c t i o n s . "  R u l e  3 . 7 0 1 ( d )  (11) h a s  been  a p p l i e d  i n  s i t u a t i o n s  a s  

t h i s  t o  p r o h i b i t  d e p a r t u r e  b a s e d  on  o f f e n s e s  c a u s i n g  a v i o l a t i o n  

o f  p r o b a t i o n  w h e r e  n o  c o n v i c t i o n s  h a v e  b e e n  o b t a i n e d .  S e e  

T u t h i l l  v .  S t a t e ,  1 2  F.L.W. 2 2 5 0  ( F l a .  3d D C A ,  S e p t e m b e r  1 5 ,  

1 9 8 7 ) ;  L e w i s  v .  S ta te ,  510 So.2d 1089  ( F l a .  2d DCA 1 9 8 7 ) ;  Wi l son  

v .  S t a t e ,  5 1 0  So.2d 1 0 8 8  ( F l a .  2d DCA 1 9 8 7 ) ;  Roya l  v .  S t a t e ,  508 

So.2d 1313  ( F l a .  2d DCA 1 9 8 7 ) .  

- 

I t  m u s t  a l s o  b e  n o t e d  t h a t  t h e  s t a n d a r d  of proof needed  t o  

f i n d  a v i o l a t i o n  o f  p r o b a t i o n  o r  community c o n t r o l  i s  lower t h a n  

t h a t  needed  f o r  a c r i m i n a l  c o n v i c t i o n .  The f a c t s  r e l i e d  upon f o r  
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r e v o c a t i o n  o n l y  h a v e  t o  b e  p r o v e n  so a s  t o  s a t i s f y  t h e  "con- 

science o f  t h e  court ."  L e w i s ,  s u p r a  a t  1090.  Whereas, t h e  f a c t s  

upon which  a g u i d e l i n e s  depar ture  is  based m u s t  b e  p r o v e n  "'beyond 

a r e a s o n a b l e  d o u b t . "  S t a t e  v .  M i s c h l e r ,  488  S o . 2 d  523 ( F l a .  

1 9 8 6 ) .  T h e r e f o r e ,  t h e  p r o o f  o f  t h e  a s s a u l t s  may be used  as  a 

b a s i s  f o r  f i n d i n g  P e t i t i o n e r  i n  v i o l a t i o n  o f  h i s  communi ty  c o n -  

t r o l ,  b u t  n o t  as a j u s t i f i c a t i o n  t o  depar t  from t h e  g u i d e l i n e s .  

The l o w  s t a n d a r d  o f  p roof  r e q u i r e d  f o r  r e v o c a t i o n  may i n f l u -  

e n c e  a d e f e n d a n t  t o  f o r e g o  d e f e n d i n g  h i m s e l f  a g a i n s t  t h e  new 

s u b s t a n t i v e  o f f e n s e s  a t  t h e  r e v o c a t i o n  h e a r i n g ,  a s  o p p o s e d  t o  

f u l l y  d e f e n d i n g  h i m s e l f  a g a i n s t  t h e  c h a r g e s  as  h e  would l a t e r  d o  

a t  t r i a l .  The i n s t a n t  case is a p e r f e c t  example o f  t h i s .  A s  t h e  

f o l l o w i n g  p o r t i o n  of t h e  r e c o r d  shows, P e t i t i o n e r  was a d v i s e d  by 

h i s  a t t o r n e y  n o t  t o  t e s t i f y  a t  t h e  h e a r i n g  d u e  t o  t h e  upcoming  

t r i a l  o n  t h e  new s u b s t a n t i v e  o f f e n s e s  and when P e t i t i o n e r  made 

c e r t a i n  t h a t  t h e  p r o c e e d i n g  was o n l y  t h e  r e v o c a t i o n  h e a r i n g ,  a n d  

n o t  t h e  t r i a l ,  h e  d e c i d e d  n o t  t o  p r e s e n t  e v i d e n c e  i n  h i s  

d e f e n s e :  

MR. D I A Z :  J u d g e ,  I ' m  g o i n g  t o  a d v i s e  my c l i e n t  
n o t  t o  t e s t i f y  a t  t h i s  h e a r i n q  a t  t h i s  p o i n t .  
C e r t a i n l y ,  I b e l i e v e  h e  may b e  e n t i t l e d  to .  My 
a d v i c e  t o  him coming w i t h  a pend ing  t r i a l  would 
b e  t h a t  h e  n o t  t e s t i f y  a t  t h i s  p o i n t  b u t  I 
c e r t a i n l y  b e l i e v e  h e  h a d  t h e  r i g h t  t o  t e s t i f y  
is  he w a n t s  to .  

D o  you  w a n t  t o  t e s t i f y ?  H e  d o e s n ' t  w a n t  t o  
t e s t i f y ,  Judge .  

THE COURT:  D o  you u n d e r s t a n d  t h a t  you can  i f  
you want t o ?  

THE DEFENDANT: Y e s ,  I u n d e r s t a n d .  

THE COURT: But you d o n ' t  want t o  t e s t i f y .  You 
h e a r d  a l l  t h e  w i t n e s s e s  t e s t i f y  here t o d a y .  
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.- 

THE DEFENDANT: Y e s ,  I have .  

THE COURT: You d o n ' t  want t o  p re sen t  a n y  t e s -  
t imony i n  your  own b e h a l f ;  i s  t h a t  r i g h t ?  

T H E  DEFENDANT:  Is t h i s  a t r i a l  o r  a v i o l a t i o n  
h e a r i n g  ? 

THE COURT: T h i s  is t h e  v i o l a t i o n .  

THE DEFENDANT: N o .  

T H E  COURT: D o  y o u  h a v e  any  o t h e r  e v i d e n c e  t o  
p r e s e n t ?  

- 

MR. D I A Z :  N o ,  Judge .  

THE COURT: You r e s t ?  

MR. D I A Z :  Y e s ,  sir.  

THE COURT: Okay. 

MR. D I A Z :  O t h e r  t h a n  -- w e l l ,  I t o o k  i t  t h a t  
we'd have  t i m e  t o  a r g u e  o v e r  what was s a i d .  

THE COURT: Okay, l e t  m e  j u s t  g e t  t h e  a f f i d a v i t  
o u t  and w a r r a n t  and see what we 've g o t  h e r e .  

Okay.  A r e  you  g o i n g  t o  make a n y  a r g u m e n t  
r e g a r d i n g  n o t  b e i n g  a t  h i s  r e s i d e n c e ?  

MR. D I A Z :  I d o n ' t  t h i n k  I c a n  h o n e s t l y  d o  
t h a t .  

(R86-87) ( e m p h a s i s  a d d e d ) .  

I t  is  a p p a r e n t  from t h i s  c o l l o q u y  t h a t  P e t i t i o n e r  c h o s e  n o t  t o  

p r e s e n t  e v i d e n c e  i n  h i s  b e h a l f  d u e  t o  t h e  l o w  s t a n d a r d  o f  p roof  

and b e c a u s e  he  c o u l d  n o t  i n  good f a i t h  c h a l l e n g e  t h e  a l l e g a t i o n  

t h a t  h e  h a d  l e f t  h i s  r e s i d e n c e  w i t h o u t  p e r m i s s i o n  (R87) .  The 

u n a u t h o r i z e d  a b s e n c e  f r o m  r e s i d e n c e  i t s e l f  i s  s u f f i c i e n t  t o  

r e v o k e  P e t i t i o n e r ' s  community cont ro l .  C o n s e q u e n t l y ,  t h e r e  would 

n o t  be a s i g n i f i c a n t  b e n e f i t  i n  P e t i t i o n e r  i n t r o d u c i n g  e v i d e n c e  

t o  r e b u t  t h e  s u b s t a n t i v e  a l l e g a t i o n s .  On t h e  o t h e r  hand,  P e t i -  

- 1 0  - 



t i o n e r  c o u l d  weaken h i s  c h a n c e s  a t  t h e  l a t e r  t r i a l  by p r e m a t u r e l y  

r e v e a l i n g  h i s  e v i d e n c e .  I n  o t h e r w o r d s ,  P e t i t i o n e r  was n o t  f o r e -  

g o i n g  t o  d e f e n d  h i m s e l f  b e c a u s e  h e  was g u i l t y ,  r a t h e r ,  h e  was 

c h o o s i n g  o n l y  t o  d e f e n d  h i m s e l f  a t  a t i m e  when i t  w o u l d  d o  h i m  

t h e  most g o o d  -- a t  t r i a l .  Under t h e s e  c i r c u m s t a n c e s ,  it would 

be i l l o g i c a l  t o  c o n s i d e r  s u b s t a n t i v e  o f f e n s e s  wh ich  are unde- 

f e n d e d  a g a i n s t  a t  a r e v o c a t i o n  h e a r i n g ,  and m e r e l y  p r o v e n  t o  t h e  

s a t i s f a c t i o n  o f  t h e  c o n s c i e n c e  of t h e  c o u r t ,  as  c lear  and con- 

v i n c i n g  r e a s o n s  fo r  d e p a r t u r e .  

One m u s t  a l s o  c o n s i d e r  t h a t  e v e n  though  P e t i t i o n e r  is  found  

i n  v i o l a t i o n  of h i s  community c o n t r o l  based o n  t h e  t r i a l  c o u r t ' s  

b e l i e f  t h a t  h e  commit ted  t h e  s u b s t a n t i v e  o f f e n s e s ,  h e  may w e l l  b e  

a c q u i t t e d  o f  t h e  s u b s t a n t i v e  o f f e n s e s  l a t e r  a t  t r i a l  when h e  

p r e s e n t s  h i s  f u l l  d e f e n s e  and where  t h e  s t a t e  h a s  a h i g h e r  b u r d e n  

of proof. I t  c a n n o t  b e  d i s p u t e d  t h a t  a c q u i t t a l  of t h e  s u b s t a n -  

t i v e  o f f e n s e s  would b a r  t h e  u s e  of them f o r  d e p a r t u r e .  See, F l a .  

R . C r i m . P . ,  R u l e  3 . 7 0 1 ( d ) ( l l )  ; Borre l l  v.  S t a t e ,  478 So.2d 1185  

( F l a .  4 t h  DCA 1 9 8 5 ) ;  Weaver v .  S t a t e ,  475 So.2d 1 3 6 5  ( F l a .  2d DCA 

1 9 8 5 ) ;  F l e t c h e r  v .  S t a t e ,  457 So.2d 570 ( F l a .  5 t h  DCA 1 9 8 4 ) .  I n  

Royer  v .  S t a t e ,  488 So.2d 649 ,  650 ( F l a .  5 t h  DCA 1 9 8 6 )  t h e  F i f t h  

D i s t r i c t  C o u r t  of Appeal r e c o g n i z e d  t h a t  a d e p a r t u r e  c o u l d  n o t  b e  

b a s e d  o n  s u b s t a n t i v e  o f f e n s e s  o c c u r r i n g  w h i l e  t h e  d e f e n d a n t  is  o n  

- 

c o m m u n i t y  c o n t r o l  w h e r e  h e  i s  a c q u i t t e d  o f  t h e  o f f e n s e s  a t  a 

l a t e r  t r i a l .  T h e  same p o t e n t i a l  d a n g e r  i s  p r e s e n t  he re  w h e r e  

P e t i t i o n e r  d i d  n o t  p r e s e n t  e v i d e n c e  i n  h i s  d e f e n s e  and faced a 

l o w  s t a n d a r d  o f  p r o o f  a t  t h e  r e v o c a t i o n  h e a r i n g .  
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I n  t h e  p r e s e n t  case, S t a t e  v .  P e n t a u d e ,  500 So.2d 526 ( F l a .  

1 9 8 7 )  was c i t e d  b y  t h e  lower c o u r t s  f o r  t h e  p r o p o s i t i o n  t h a t  a 

d e p a r t u r e  was j u s t i f i e d  w h e r e  t h e  s u b s t a n t i v e  o f f e n s e s  c a u s i n g  

t h e  r e v o c a t i o n  a r e  more t h a n  m i n o r  i n f r a c t i o n s  a n d  are s u f f i -  

c i e n t l y  e g r e g i o u s .  However ,  a s  was r e c o g n i z e d  i n  T u t h i l l  v .  

S t a t e ,  1 2  F.L.W. 2250 ( F l a .  3d D C A ,  September 1 5 ,  1 9 8 7 )  t h e  

d e f e n d a n t  i n  P e n t a u d e  h a d  b e e n  c o n v i c t e d  o f  t h e  s u b s t a n t i v e  

o f f e n s e  commit ted  w h i l e  on p r o b a t i o n :  

I n  i m p o s i n g  s e n t e n c e  o n  T u t h i l l ,  t h e  t r i a l  
c o u r t  c o r r e c t l y  p o i n t e d  t o  t h e  c h a r a c t e r  of t h e  
p r o b a t i o n  r a t h e r  t h a n  t h e  mere f a c t  of  t h e  
v i o l a t i o n ;  h o w e v e r ,  u n l i k e  t h e  d e f e n d a n t  i n  
P e n t a u d e ,  T u t h i l l  was n e v e r  c o n v i c t e d  of t h e  
s u b s t a n t i v e  crime on  which  t h e  p r o b a t i o n  v i o l a -  
t i o n  was based  b e c a u s e  t h e  s t a t e  d r o p p e d  t h a t  
c h a r g e .  I t  is w e l l  e s t a b l i s h e d  t h a t  " [ r l e a s o n s  
f o r  d e v i a t i n g  from t h e  g u i d e l i n e s  s h a l l  n o t  
i n c l u d e  f a c t o r s  r e l a t i n g  t o  t h e  i n s t a n t  o f f e n s e  
fo r  which  c o n v i c t i o n s  have  n o t  b e e n  o b t a i n e d . "  
F 1 a . R . C r i m . P .  3 . 7 0 1 ( d )  (11). R e c e n t  cases h a v e  
r e i t e r a t e d  t h a t  p r i n c i p l e .  C l a r k  v .  S t a t e ,  490 
S o . 2 d  1 3 4 9  ( F l a .  1st DCA 1 9 8 6 ) ;  Mack v. S t a t e ,  
4 8 9  So .2d  2 0 5 ,  206  ( F l a .  2d D C A  1 9 8 6 ) ;  see  
W i l l i a m s  v .  S t a t e ,  500 So.2d 501  ( F l a .  1987). 

1 2  F.L.W. a t  2251 ( e m p h a s i s  a d d e d ) .  

T h e  same v i e w  w a s  e x p r e s s e d  b y  t h e  S e c o n d  D i s t r i c t  C o u r t  o f  

Appeal i n  W i l s o n  v .  S t a t e ,  510 So.2d 1 0 8 8  ( F l a .  2d DCA 1 9 8 7 ) :  

T h e  t r i a l  c o u r t  a l s o  f o u n d  a s  a r e a s o n  f o r  
d e p a r t u r e  t h a t  W i l s o n  h a d  commit ted a n  armed 
r o b b e r y  w h i l e  o n  c o m m u n i t y  c o n t r o l .  A t  t h e  
t i m e  of s e n t e n c i n g ,  Wi l son  was c h a r g e d  w i t h  b u t  
n o t  c o n v i c t e d  o f  t h i s  o f f e n s e .  R e a s o n s  f o r  
d e p a r t u r e  c a n n o t  i n c l u d e  f a c t o r s  r e l a t i n g  t o  
p r i o r  a r r e s t s  f o r  w h i c h  t h e r e  h a v e  b e e n  n o  
c o n v i c t i o n .  F l a .  R . C r  i m .  P. 3 .701  ( d )  (11). U s e  
of s u c h  r e a s o n s  c o n s t i t u t e s  r e v e r s i b l e  e r ro r .  
* * *  F o r  t h e  r e a s o n s  g i v e n ,  w e  r e v e r s e  a n d  
remand fo r  r e s e n t e n c i n g  w i t h i n  t h e  g u i d e l i n e s .  

- 

510 So.2d a t  1089  ( e m p h a s i s  a d d e d ) .  

- 1 2  - 



These decisions are consistent with Pentaude where this Court 

noted that a conviction of a substantive crime during probation 

was a valid reason to depart:l 

Here, where Pentaude violated several condi- 
tions of probation, two within the first two 
months of being on probation, and was convicted 
of a substantive crime during the probationary 
period, the trial court departed with good 
reason. 

500 So.2d 528-529 (emphasis added). 

In turn, Pentaude is consistent with Rule 3.701(d)(ll) F1a.R. 

Crim.P. which prohibits a departure without conviction. In the 

present case it was error to depart for the substantive crimes 

which had not resulted in conviction. Since none of the reasons 

for departure were valid, Petitioner's sentence must be reversed 

and he must be resentenced within the recommended guideline 

range. 

All the other violations of probation in Pentaude were tech- 
nical in nature. 500 So.2d at 528. 
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CONCLUSION 

B a s e d  o n  t h e  f o r e g o i n g  a r g u m e n t  a n d  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  P e t i t i o n e r  would request t h i s  H o n o r a b l e  court  t o  reverse 

t h e  d e c i s i o n  of t h e  d i s t r i c t  c o u r t  w i t h  d i r e c t i o n s  t h a t  P e t i -  

t i o n e r  b e  s e n t e n c e d  w i t h i n  t h e  recommended g u i d e l i n e  r a n g e .  
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