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STATEMENT OF THE CASE AND FACTS 

On January 2 ,  1985, t h e  Appel lant  pled g u i l t y  t o  

two counts  of t h e  sa le  of cocaine and w a s  sentenced t o  

f i v e  y e a r s  probat ion  fol lowing t h e  s e r v i c e  of  90 days i n  

t h e  Marion County J a i l  and a f i n e  of Five Hundred 

Do l l a r s  ( R  121 -1 27). 

On September 2 2 ,  1986, an A f f i d a v i t  charging 

V i o l a t i o n  of  Probat ion  w a s  f i l e d  a g a i n s t  M r .  Young 

a l l e g i n g  t h a t  he v i o l a t e d  probat ion  by possess ing  a 

f i r ea rm ( R  136) .  On January 20, 1987, an amended 

V i o l a t i o n  of Probat ion  w a s  f i l e d  charging t h a t  M r .  Young 

v i o l a t e d  h i s  p roba t ion  by possess ing  coca ine  on t h r e e  

occas ions ,  on October 2 7 ,  1986, December 4 ,  1986, and 

December 1 1 ,  1986 ( K  144).  In  a d d i t i o n  t o  t h e  V i o l a t i o n  

o f  Probat ion  cha rges ,  s u b s t a n t i v e  cases  were a l s o  f i l e d  

w i t h  r e s p e c t  t o  t h e  a l l e g e d  v i o l a t i o n s  of  October 27, 

1986, and December 4 ,  1986, charging sale of  cocaine and 

possess ion  of  cocaine.  P r i o r  t o  the  r evoca t ion  h e a r i n g ,  

Appel lant  had been t r i e d  on t h e  charges  stemming from t h e  

October 2 7 ,  1986 t r a n s a c t i o n ,  and w a s  a c q u i t t e d  of  t h e  

charge of d i s t r i b u t i o n  of coca ine ,  b u t  w a s  convicted of  

possess ion  of cocaine.  T h e  Appel lan t  w a s  sentenced t o  a 
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maximum g u i d e l i n e  sen tence  of  t h r e e  and one-half  y e a r s  i n  

t h e  Department of Correct ions.1 

h e a r i n g ,  t h e  second case2 w a s  s t i l l  pending. 

A t  t h e  t i m e  of t h e  

A t  t h e  p roba t ion  r evoca t ion  hea r ing  on March 31, 

1987, testimony w a s  p resented  by a c o n f i d e n t i a l  informant 

f o r  t h e  s h e r i f f ' s  department t h a t  h e  bought cocaine from 

M r .  Young on October 27, and December 4 ,  1986 f o r  Twenty 

($20.00) Do l l a r s  each ( R  6-13). A p o l i c e  o f f i c e r  a l s o  

t e s t i f i e d  t h a t  when Appel lant  w a s  a r r e s t e d  on December 

1 1 ,  1986, a p i ece  of rock cocaine w a s  found i n  t h e  t runk  

of A p p e l l a n t ' s  c a r  ( R  31) .  

Following the  h e a r i n g ,  t h e  c o u r t  revoked Young's 

p roba t ion  based on i t s  f i n d i n g  t h a t  t h e  Appel lant  w a s  

g u i l t y  of t h e  s a l e  of cocaine on October 2 7 ,  1986, and 

--------------- 
1 S t a t e  of F l o r i d a  v. Bernhine Wilford Young, C i r c u i t  Court 
of t h e  F i f t h  J u d i c i a l  C i r c u i t  f o r  t h e  S t a t e  of F l o r i d a ,  
i n  and f o r  Marion County, Case # 86-2987-W, c u r r e n t l y  on 
appea l  t o  the  F i f t h  D i s t r i c t  Cour t  o f  A p p e a l  f o r  t h e  
S t a t e  of F l o r i d a .  

2 S t a t e  of F l o r i d a  v. Bernhine Wilford Young, C i r c u i t  Court 
o f  t h e  F i f t h  J u d i c i a l  C i r c u i t  f o r  t h e  S t a t e  of  F l o r i d a ,  
i n  and f o r  Marion County, Case # 86-3087X, c u r r e n t l y  on 
appea l  t o  t h e  F i f t h  D i s t r i c t  Court o f  Appeal f o r  t h e  
S t a t e  of F lo r ida .  
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December 4 ,  1986, ( R  78). The Court d i d  not  make any 

o the r  f a c t u a l  f inding of f a c t  except a s  t o  these two 

s a l e s .  S p e c i f i c a l l y ,  the Court d i d  not  f ind  t h a t  the 

Appellant possessed a f i rearm,  o r  make any reference t o  

possession of cocaine,  a s  opposed t o  the s a l e  of cocaine.  

An order  of revocat ion of probation was entered on March 

31, 1987, w i t h  the  cour t  f inding t h a t  the probation was 

v io l a t ed  by "v io l a t ing  Condition (5) .'I3 The guide l ine  

scoresheet  prepared f o r  sentencing showed a t o t a l  of 96 

p o i n t s ,  placing Young in  the 2 1 / 2  t o  3 1 / 2  year range 

including a one-ce l l  increase  f o r  v i o l a t i o n  of proba- 

t i on .4  ( R  190)  

gu ide l ines ,  and sentenced Young on the two previous s a l e  

charges t o  two concurrent 15 year terms of imprisonment, 

consecutive to  the 3 1 / 2  years  sentence imposed i n  Case 

No. 86-2987. The Cour t ' s  order  providing f o r  departure  

s t a t e s :  

The cour t  determined t o  depar t  from the 

--------------- 
3Condition (5) provided: 

You w i l l  l i v e  and remain a t  l i b e r t y  without 
v i o l a t i n g  any law. A convict ion in  a cour t  
of law s h a l l  no t  be necessary in  order  f o r  
such a v i o l a t i o n  t o  c o n s t i t u t e  a v i o l a t i o n  of 
your probat ion.  

4At the hear ing ,  i t  was determined t h a t  the  guide l ine  
scoresheet  was i n c o r r e c t ,  and t h a t  the  c o r r e c t  score was 
78 po in t s ,  which w a s  wi thin the same c e l l  a s  the 
scoresheet  indicated ( R  81 ) . 
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The reason f o r  the guide l ine  departure  i s  
t h a t  the Defendant committed a subs tan t ive  
v i o l a t i o n  of h i s  probation in  t h a t  the 
Defendant was on probation f o r  two counts of 
s e l l i n g  cocaine and v io l a t ed  h i s  probation by 
twice more s e l l i n g  cocaine. See Townsend v .  
S t a t e ,  458 So.2d 856 (Fla .  2d DCA 1984) and 
cases c i t e d  the re in .  ( R  147) 

On February 4 ,  1988, the F i f t h  D i s t r i c t  Court of 

Appeals upheld the Violat ion of Probation f ind ing  and the 

guide l ine  departure  sentence,  and c e r t i f i e d  the following 

quest ion a s  one of g r e a t  publ ic  importance: 

Where a t r i a l  judge f inds  t h a t  the underlying 
reasons f o r  v i o l a t i o n  of probation c o n s t i t u t e  
more than a minor i n f r a c t i o n  and a r e  
subs tan t ive  v i o l a t i o n s ,  may he depar t  from 
the presumptive guide l ines  range and impose 
an appropr ia te  sentence within the  s t a t u t o r y  
l i m i t  even though the defendant has not  been 
llconvictedll of the crimes which the  t r i a l  
judge concluded cons t i t u t ed  a v i o l a t i o n  of 
h i s  probation? 

A Notice t o  Invoke Discret ionary J u r i s d i c t i o n  was f i l e d  

on the 2nd day of Narch, 1988, by the Appellant,  and the 

Supreme Court of F lor ida  accepted j u r i s d i c t i o n  of t h i s  

appeal. 
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I S S U E S  

I. 

11. 

WHETHER T H E  T R I A L  COURT ERRED I N  D E P A R T I N G  FROM T H E  
S E N T E N C I N G  G U I D E L I N E S  I N  RULE 3.701, F L O K I D A  R U L E S  
O F  C R I M I N A L  PROCEDURE.  

WHERE A TRIAL J U D G E  F I N D S  THAT T H E  UNDERLYING 
REASONS F O R  V I O L A T I O N  O F  P R O B A T I O N  C O N S T I T U T E  MORE 
THAN A M I N O R  I N F R A C T I O N  AND A R E  S U B S T A N T I V E  
V I O L A T I O N S ,  MAY H E  D E P A R T  FROM T H E  P R E S U M P T I V E  
G U I D E L I N E S  RANGE AND I M P O S E  AN A P P R O P R I A T E  S E N T E N C E  
W I T H I N  T H E  STATUTORY L I M I T  EVEN THOUGH T H E  DEFENDANT 
HAS NOT BEEN "CONVICTED"  O F  T H E  C R I M E S  WHICH T H E  
TRIAL J U D G E  CONCLUDED C O N S T I T U T E D  A V I O L A T I O N  O F  
H I S  P R O B A T I O N ?  

111. WHETHER T H E  T R I A L  C O U R T ' S  DEPARTURE FROM T H E  
S E N T E N C I N G  G U I D E L I N E S  WAS AN A B U S E  O F  D I S C R E T I O N .  
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SUMMARY OF ARGUMENT 

The Appellant w a s  o r i g i n a l l y  placed on probation 

f o r  two counts involving the  s a l e  of cocaine.  The t r i a l  

cour t  found t h a t  the  Appellant had v io l a t ed  h i s  probation 

by s e l l i n g  cocaine t o  an informant f o r  $20.00 on two more 

occasions and imposed two concurrent departure  sentences 

of f i f t e e n  years  imprisonment on each count,  as  opposed 

t o  a gu ide l ine  sentence of 2 1 / 2  t o  3 1 / 2  years .  The 

only reason spec i f i ed  to  j u s t i f y  the departure  sentences 

w a s  t h a t  these new offenses  were committed while on 

probation f o r  e s s e n t i a l l y  the same type of offense.  No 

o ther  reason w a s  given t o  j u s t i f y  the depar ture ,  such as 

a f ind ing  of an e s c a l a t i n g  p a t t e r n  of c r imina l  behavior. 

The Appellant had not  been convicted of the two new 

of fenses  a t  the time of the v i o l a t i o n  of probation 

hear ing;  and in  f a c t ,  had been acqui t ted  of one of the 

s a l e s .  Accordingly, the reasons given by the t r i a l  

judge a r e  not  s u f f i c i e n t  reasons f o r  a departure  from the 

sentencing guide l ines .  

Secondly, assuming arguendo t h a t  two add i t iona l  

cocaine s a l e s  by themselves normally would be enough t o  

j u s t i f y  departure  from the  gu ide l ines ,  the Court is 

prohib i ted  by Flor ida  Rules of Criminal Procedure, Rule 

3.701 ( d ) ( l l ) ,  from consider ing of fenses  fo r  w h i c h  the  

Appellant had not  been convicted a s  reasons t o  depart  
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from a guide l ine  sentence.  F i n a l l y ,  assuming arguendo 

t h a t  some departure  was j u s t i f i e d ,  because the o r i g i n a l  

of fenses  were committed in  1984, the  ex ten t  of departure  

is  reviewable,  and a seven c e l l  departure  i n  t h i s  case 

was an abuse of d i s c r e t i o n .  For a l l  of these reasons the  

case should be remanded f o r  resentencing,  w i t h  i n s t ruc -  

t i o n s  t h a t  the Court impose a guide l ines  sentence.  
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ISSUE ONE 

THE TRIAL COURT ERRED I N  DEPARTING FROM SENTENCING 
GUIDELINES OF RULE 3.701, FLORIDA RULES OF CRIMINAL 
PROCEDURE. 

Following the  Appellant '  s revocation of probation 

hear ing ,  the  gu ide l ines  scoresheet  was prepared placing 

the  Appellant i n  the community con t ro l  or  12  t o  30 months 

range, o r  2 1 / 2  t o  3 1 / 2  year range, considering a one 

c e l l  increase  f o r  the v i o l a t i o n  of probation ( R  140). 

The Court departed from the guide l ines  and sentenced 

Young t o  two concurrent 15 year terms of imprisonment 

f o r  the  two previous s a l e  charges,  consecutive t o  the 

previously imposed 3 1 / 2  year sentence,  (R 148-154), 

s t a t i n g  : 

The reason f o r  the  guide l ine  departure  i s  
t h a t  the  Defendant committed a subs tan t ive  
v i o l a t i o n  of h i s  probation in  t h a t  the 
Defendant was on probation f o r  two counts of 
s e l l i n g  cocaine and v io l a t ed  h i s  probation by 
twice more s e l l i n g  cocaine. ( R  147) 

r e ly ing  on Townsend v. S t a t e ,  458 So.2d 856 (Fla .  2d 

DCA 1984) and cases  c i t e d  the re in .  

The D i s t r i c t  Court of Appeal, on the o ther  h a n d ,  

r e l i e d  upon the F lor ida  Supreme Court dec is ion  of S t a t e  

v. Pentaude, 500 So.2d 526 (F la .  1987),  i n  which they 

s t a t e d  : 

Following the  t e s t  enunciated in  Pentaude, 
we have no d i f f i c u l t y  in  determining t h a t  
Young's v i o l a t i o n s  of probat ion,  as found by 
the t r i a l  judge ,  were more than minor 
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i n f r a c t i o n s  -- the  cocaine possession and 
s a l e s  were subs tan t ive  offenses  s u f f i c i e n t l y  
egregious t o  warrant departure .  

The departure  i n  t h i s  case cannot be j u s t i f i e d  

e i t h e r  on the  b a s i s  of Townsend or  Pentaude. 

In  Townsend, supra,  the  defendant pleaded nolo 

contendere t o  attempted robbery and was placed on three  

years  probation. Subsequently the defendant pleaded 

g u i l t y  t o  two sepa ra t e  cases  of grand t h e f t  and armed 

robbery and admitted the v i o l a t i o n  of probation. In  

Townsend the Court then sentenced the  defendant t o  a 

one c e l l  upward depar ture ,  not ing t h a t  the  v i o l a t i o n s  

a l leged  were subs tan t ive  and not contested by the 

defendant. 1 

--------------- 
1 T h i s  occurred p r i o r  t o  the amendment t o  Rule 3.701, which 
added category (d) (14) ,  which s t a t e s :  

Sentences imposed a f t e r  revocation of 
probation or  community con t ro l  must be i n  
accordance w i t h  the  guide l ines .  The sentence 
imposed a f t e r  revocation of probation o r  
community con t ro l  may be included within the 
o r i g i n a l  c e l l  (gu ide l ines  range) o r  may be 
increased t o  the  next higher c e l l  (gu ide l ines  
range) without requi r ing  a reason f o r  
departure .  

(Rule added May 8 ,  1987 -- see The Flor ida  Bar: Amendment 
t o  Rules of Criminal Procedure 3.701, 3.988 -- Sentence 
Guidel ines ,  451 So.2d 824 (1984). 
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Subsequent t o  Townsend and w i t h  reference t o  Rule 

3.701 (d ) (14 ) ,  the Second D i s t r i c t  Court of Appeal, i n  

Alexander v. S t a t e ,  513 So.2d 1 1 1 7 ,  (Fla .  2nd DCA 1987),  

held : 

The f i r s t  reason given was t h a t  Alexander had 
v io l a t ed  subs tan t ive  provis ions of probation 
by committing new of fenses .  When imposing a 
sentence a f t e r  revocation of probat ion,  a 
t r i a l  judge may depar t  one c e l l  without 
giving a reason. F1a.R.Crim.P. 3.701 (d) (14) .  
Any f u r t h e r  departure  must be supported by 
c l e a r  and convincing w r i t t e n  reasons not  
r e l a t e d  t o  the  v i o l a t i o n  of p r o b a t i o n 7  
Mitchel l  v. S t a t e ,  488 So.2d 911 (F la .  2d 
DCA 1986); Boldes v. S t a t e ,  475 So.2d 1356 
( F l a .  5 th  DCA 1985) Because the  reason f o r  
departure  i s  r e l a t e d  t o  Alexander's v i o l a t i o n  
of probat ion,  the departure  in  t h i s  case of 
more than one c e l l  i s  inva l id .  (Emphasis 
added. ) 

See a l s o  McClure v. S t a t e ,  51 3 So. 2d 1119  (F la .  2nd DCA 

1987). 

While n e i t h e r  case d iscusses  Pentaude, the cases  

were s u f f i c i e n t l y  subsequent t o  Pentaude t o  presume t h a t  

the Second D i s t r i c t  Court of Appeals had the  b e n e f i t  of 

the  Pentaude dec is ion .  Thus, c l e a r l y  the  t r i a l  c o u r t ' s  

r e l i a n c e  on Townsend was misplaced, a s  Appel lan t ' s  

departure  w a s  based s o l e l y  upon the t w o  reasons given f o r  

the v i o l a t i o n  of probation i t s e l f .  

We submit t h a t  the  F i f t h  D i s t r i c t  Court of Appeal's 

r e l i a n c e  on Pentaude was a l s o  erroneous. The Supreme 

Court i n  Pentaude, i n  which the defendant v io l a t ed  seven 

condi t ions of probation within the  f i r s t  two months of 

- 10 - 



being placed on probat ion,  and w a s  convicted of a 

subs tan t ive  crime during the  probation per iod ,  held a s  

fol lows:  

F ina l ly ,  we note  agreement w i t h  the  d i s t r i c t  
Court ' s  holding t h a t  ' [w]  here a t r i a l  judge 
f i n d s  t h a t  the  underlying reasons f o r  
v i o l a t i o n  of probation ( a s  opposed t o  the 
mere f a c t  of v i o l a t i o n )  a r e  more than a minor 
i n f r a c t i o n  and a r e  s u f f i c i e n t l y  egregious,  he 
i s  e n t i t l e d  t o  depar t  from the  presumptive 
gu ide l ines  range and impose an appropr ia te  
sentence within the s t a t u t o r y  l i m i t . '  478 
So.2d a t  1149. See Taylor v. S t a t e ,  485 
So.2d 900 (F la .  1st  DCA 1985) Williams v. 
S t a t e ,  480 So.2d 679 (Fla .  1s t  DCA 1985) 
' ( ce r t i fy ing  t o  t h i s  Court i d e n t i c a l  - -  
ques t ions) ;  Monti v. S t a t e ,  480 So2d 223 
(F la .  5th DCA 1985); Gordon v. S t a t e ,  483 
So.2d 22 (F la .  2d DCA 1985). 

Rule 3.701 d.14 merely recognizes t h a t  
sentencing following revocation of probation 
i s  a s e r ious  ma t t e r ,  and so  allows f o r  a one 
c e l l  departure  without the necess i ty  of any 
o ther  reason. By no means, however, does the 
r u l e  even purport  t o  completely l i m i t  the 
t r i a l  c o u r t ' s  d i s c r e t i o n  in  sentencing when 
compelling c l e a r  and convincing reasons c a l l  
f o r  departure  beyond the  next c e l l .  The 
t r i a l  judge h a s  d i s c r e t i o n  to  so depar t  based 
upon the charac te r  of the v i o l a t i o n ,  the  
number of condi t ions v i o l a t e d ,  the number of 
times he h a s  been placed on probat ion,  the 
length of time he h a s  been on probation 
before  v i o l a t i n g  the  terms and condi t ions ,  
and any o ther  f a c t o r  ma te r i a l  o r  re levant  t o  
the defendant 's  charac te r .  

I d .  a t  528. - 
The D i s t r i c t  Court of Appeal c i t e d  t h a t  language in  

Pentaude and then s t a t e d :  

Following the t e s t  enunciated i n  Pentaude, 
we have no d i f f i c u l t y  in  determining t h a t  
Young's v i o l a t i o n s  of probat ion,  a s  found by 
the t r i a l  judge ,  were more than minor 
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i n f r a c t i o n s  -- the cocaine possession and 
s a l e s  were subs tan t ive  of fenses  s u f f i c i e n t l y  
egregious t o  warrant departure .  

The D i s t r i c t  Court of Appeal was in  e r r o r  because 

Pentaude had been convicted of a subsequent offense.  In  

add i t ion ,  i n  t h i s  case the t r i a l  cour t  d i d  not  r e l y  upon 

the  cocaine possession in  i t s  w r i t t e n  reasons f o r  

depar ture ,  a s  ind ica ted  by the  D i s t r i c t  Court of Appeal, 

and d i d  no t  s t a t e  i n  i t s  w r i t t e n  reasons t h a t  the t w o  

s a l e s  on which it d i d  r e l y  were in  any way egregious. In  

f a c t  t h i s  case involved charges of two Twenty Dollar 

s a l e s  of cocaine,  upon one of which charge the  Appellant 

was a c q u i t t e d ,  and the  o the r  of which the Appellant a t  

the time of the  hearing had not  been convicted.  While 

these  t r ansac t ions  c o n s t i t u t e  subs tan t ive  o f f enses ,  t he re  

w a s  nothing egregious about them. While any cr iminal  

of fense  i s  a s e r ious  m a t t e r ,  these t r ansac t ions  were only 

Twenty Dollar t r ansac t ions  between the Appellant and an 

informant, which would be considered r e l a t i v e l y  minor 

of fenses  in  a S t a t e  plagued by mul t i -k i lo  cocaine 

t r ansac t ions .  They do not  represent  an e sca l a t ing  

p a t t e r n  of c r imina l  behavior,  which has been held t o  be a 

s u f f i c i e n t  b a s i s  t o  depar t .  Keys v. S t a t e ,  500 So.2d 134 

(F la .  1 9 8 6 ) .  

Neither the t r i a l  cour t  nor the  D i s t r i c t  Court of 

Appeal conducted any s o r t  of balancing of the  f a c t o r s  

l i s t e d  i n  Pentaude, such as  the charac te r  of the 
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v i o l a t i o n ,  number of condi t ions v i o l a t e d ,  number of times 

placed on probation, length of time Appellant h a s  been on 

probation f o r  v i o l a t i n g  the  terms and condi t ions o r  any 

o the r  f a c t o r s  deemed ma te r i a l  o r  r e l evan t  t o  the 

Appel lan t ' s  cha rac t e r .  The n e t  e f f e c t  of the  District  

Court of Appeal's opinion is  t o  permit t r i a l  cou r t s  t o  

completely d is regard  the sentencing guide l ines  in  

v i o l a t i o n  of probation cases  where the  defendant i s  

deemed t o  have committed two subs tan t ive  cr iminal  

of fenses  without regard t o  the na ture  of s a i d  o f fenses ,  

the  amount of drugs involved, or any o ther  f ac to r s .  The 

Supreme Court d i d  no t  go so f a r  i n  Pentaude. To do so 

now would f u r t h e r  erode any continuing v i t a l i t y  t o  the 

sentencing guide l ines  in  v i o l a t i o n  of probation cases .  

Accordingly, the  wr i t t en  reasons given t o  j u s t i f y  

the depar ture ,  t h a t  the  Appellant was on probation f o r  

two of fenses  of s a l e  of cocaine and v io l a t ed  probation by 

committing two more s a l e s  of cocaine,  a r e  not  s u f f i c i e n t  

reasons t o  j u s t i f y  a departure  from a guide l ine  sentence,  

and t h i s  Honorable Court should remand the case t o  the 

t r i a l  cour t  w i t h  i n s t r u c t i o n s  t o  resentence the Appellant 

t o  a guide l ine  sentence.  
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ISSUE TWO 

WHERE A TRIAL J U D G E  FINDS THAT THE UNDERLYING REASONS FOR 
VIOLATION OF PROBATION CONSTITUTE MORE THAN A MINOR 
INFRACTION AND ARE SUBSTANTIVE VIOLATIONS, HE MAY NOT 
DEPART FROM THE PRESUMPTIVE GUIDELINES RANGE AND IMPOSE 
AN APPROPRIATE SENTENCE W I T H I N  THE STATUTORY LIMIT WHEN 
THE DEFENDANT HAS NOT BEEN "CONVICTED" OF THE CRIMES 
WHICH THE TRIAL JUDGE CONCLUDED CONSTITUTED A VIOLATION 
OF HIS PROBATION. 

Assuming arguendo t h a t  the underlying reasons f o r  

v i o l a t i o n  of probation were more than minor i n f r a c t i o n s  

and were subs tan t ive  v i o l a t i o n s  s u f f i c i e n t l y  egregious 

to  warrant depar ture ,  a s  held by the Distr ic t  Court of 

Appeal, the t r i a l  cour t  nonetheless  was not  j u s t i f i e d  in  

depar t ing  from the presumptive gu ide l ine  sentence when 

the defendant h a s  not  been convicted of the  crimes t h a t  

the Judge r e l i e d  upon a s  a b a s i s  f o r  the departure .  

The Appel lan t ' s  i n i t i a l  offenses  f o r  which he was 

placed on probation occurred on August 2 7 ,  and 29 ,  1984, 

(R 100) and a t  t h a t  time Flor ida  Rules of Criminal 

Procedure, Rule 3.701 ( d ) ( l l )  read a s  follows: 

Reasons f o r  departure  s h a l l  be a r t i c u l a t e d  a t  
the time sentence i s  imposed. The wr i t t en  
statement s h a l l  be made a p a r t  of the record ,  
w i t h  s u f f i c i e n t  s p e c i f i c i t y  t o  inform a l l  
p a r t i e s ,  a s  wel l  a s  the pub l i c ,  of the 
reasons f o r  depar ture .  The cour t  i s  
p roh ib i t ed  from considering of fenses  f o r  
which the  offender  has not  been convicted.  
Other f a c t o r s ,  cons i s t en t  and not  i n  c o n f l i c t  
w i t h  the  Statement of Purpose, may be 
considered and u t i l i z e d  by the sentencing 
judge. (Emphasis added.) 
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The reason f o r  the departure  in  t h i s  case involved 

two t r ansac t ions  f o r  which the  Appellant had not  been 

convicted.  Of the t w o ,  the  Appellant had a c t u a l l y  been a 

acqui t ted  on one and had not  been t o  t r i a l  on the second, 

a t  the time of the hearing. Thus, the c l e a r  language of 

3.701 ( d ) ( l l )  e x p l i c i t l y  p r o h i b i t s  using s a i d  offenses  t o  

j u s t i f y  the  departure .  In  Williams v. S t a t e ,  500 So.2d 

501, 502 (F la  1986) the t r i a l  cour t  attempted t o  depart  

from a guide l ine  sentence in  imposing an o r i g i n a l  

sentence f o r  burglary and grand t h e f t ,  i n  p a r t  because 

the  defendant d i d  no t  appear f o r  sentencing following the 

en t ry  of a plea.  The Flor ida  Supreme Court held t h a t  

s ince  f a i l u r e  t o  appear i s  a t h i r d  degree felony and 

because the defendant had not  been t r i e d  and convicted of 

t h a t  charge,  the departure  sentence was r e v e r s i b l e  e r r o r ,  

s t a t i n g  t h a t :  

permit t ing depar tures  fo r  an of fense  f o r  
which defendant has not  been convicted i s  
c l e a r l y  prohib i ted  by Flor ida  Rules of 
Criminal Procedure, 3.701 ( d ) ( l l ) .  (Bnphasis 
added .) 

Thus, i t  appears t h a t  un less  the Supreme Court i s  

w i l l i n g  t o  over ru le  the Williams case ,  the t r i a l  Court 

e r red  in  using t w o  o f fenses  f o r  which the  Appellant had 

not  been convicted a s  the reason t o  depar t .  

In  the context  of a Violat ion of Probat ion,  t h i s  

same i s sue  has been examined w i t h  c o n f l i c t i n g  r e s u l t s  by 

th ree  D i s t r i c t  Courts of Appeal, including the F i f t h  
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Distr ic t  Court of Appeal i n  t h i s  case.  Of the two 

d i s t r i c t s  holding t h a t  a departure  is j u s t i f i e d  even 

though a conviction has n o t  been obta ined ,  the Fourth and 

F i f t h  D i s t r i c t  Courts of Appeal, n e i t h e r  explains  why 

the  holding or  r a t i o n a l e  of the W i l l i a m s  case does not  

a p p l y  t o  t h e i r  holdings. Both seem t o  r e l y  s o l e l y  on 

Pentaude. which d i d  involve offenses  on which convict ions 

had  been obtained. 

I n  T u t h i l l  v. S t a t e ,  518 So.2d 1300, 1 2  FLW 

2250, ( F l a .  3rd DCA, Sept. 15, 1987) Case No. 86-847, the  

T h i r d  D i s t r i c t  Court of Appeal, cognizant of t h i s  Cour t ' s  

holding in  Pentaude supra,  held t h a t :  

I t  is  wel l  es tab l i shed  t h a t  ' [ r l e a s o n s  f o r  
devia t ing  from the guide l ines  s h a l l  no t  
include f a c t o r s  r e l a t i n g  t o  the i n s t a n t  
of fenses  f o r  which convict ions have not  been 
obtained. '  Fla.  R. C r i m .  P. 3.701 (d) (11).  
Recent cases  have r e i t e r a t e d  t h a t  p r i n c i p l e .  
Clark v. S t a t e ,  490 So.2d 1349 ( F l a .  1s t  DCA 
1986); Mack v. S t a t e ,  489 So.2d 205, 206 
(Fla .  2d DCA 1986); see Williams v. S t a t e ,  
500 So.2d 501 (Fla .  1987). Cf. C a h i l l  v. 
S t a t e ,  505 So.2d 1113 (Fla .  2d DCA 1987) 
(where defendant is convicted of second crime 
while on probat ion,  and second crime is of 
same type a s  f i r s t  crime f o r  which he was put 
on probat ion,  t r i a l  cour t  may depart  from 
guide l ines)  ; Gissendaner v. S t a t e ,  504 So.2d 
474 (F la .  1st  DCA 1987) (where defendant who 
pled nolo contendere t o  of fense  which was 
same kind of of fense  f o r  w h i c h  the defendant 
had been placed on community c o n t r o l ,  t r i a l  
c o u r t ' s  departure  from the gu ide l ines  i s  
j u s t i f i e d ) .  Thus, in  the  absence of a con- 
v i c t i o n  t o  support departure  from the guide- 
l i n e s ,  the c o u r t ' s  primary reason f a i l s .  
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The Fourth D i s t r i c t  Court of Appeals  i n  Lambert v. 

S t a t e ,  517 So.2d 133, 13 FLW 70 (F la .  4th DCA 

December 31, 1987) Case No. 87-0648, w i t h  very l i t t l e  

ana lys i s  of the appl icable  l a w ,  and the F i f t h  District  

Court i n  t h i s  case ,  r e ly ing  upon the d i s sen t ing  opinion 

of Chief Judge Schwartz in  the  T u t h i l l  opinion,  upheld 

departures  based upon of fenses  f o r  which convict ions had 

not  been obtained. S p e c i f i c a l l y  Judge Schwartz expressed 

the  following r a t i o n a l e  (which was a l s o  adopted by the  

F i f t h  Distr ic t  Court of Appeal): 

I think it c l e a r ,  f i r s t  of a l l ,  t h a t  the  
na tu re  and charac te r  of the conduct which 
cons t i t u t ed  the v i o l a t i o n  of probation as 
found by the  t r i a l  judge was properly 
considered as  a c l e a r  and convincing reason 
f o r  departure  even though T u t h i l l  was not  
s epa ra t e ly  convicted of the  subs tan t ive  
crime. In my view, nothing i n  any r u l e ,  
s t a t u t o r y  provis ion ,  or  the cases c i t e d  by 
Judge Baskin j u s t i f i e s  the pos i t i on  t h a t  t h i s  
i s  required.  To the cont ra ry ,  the 
determinat ive case of S t a t e  v. Pentaude, 500 
So.2d 526, 528 (F la .  1987), and those which 
fol low i t ,  emphasize t h a t  i t  is  the v i o l a t i o n  
i t s e l f  -- as  opposed t o  some d i s t i n c t  f a c t u a l  
demonstration and f ind ing  as t o  the b a s i s  of 
the v i o l a t i o n  -- which is  determinative.  

* * *  
To hold otherwise by requi r ing  proof beyond a 
reasonable doubt t o  support a guide l ines  
departure  in  a probation s i t u a t i o n  -- e i t h e r ,  
as Judge Baskin suggests ,  by n e c e s s i t a t i n g  a 
' convict  ion ' under Fla  . R. C r  i m .  P . 3.701 ( d) ( 1 1 ) 
o r ,  as the appel lan t  contends, pursuant t o  
the r u l e  t h a t  the  f a c t u a l  b a s i s  f o r  a 
departure  must be supported by t h a t  degree of 
proof ,  see  Mischler v. S t a t e ,  488 So.2d 
523 ( F l c 1 9 8 6 )  -- i s  u n j u s t i f i a b l y  contrary 
t o  the  e n t i r e  b a s i s  of the concept of 
probat ion,  which, because it is purely a 
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matter  of j u d i c i a l  grace ( f o r  which T u t h i l l  
successfu l ly  pleaded a t  h i s  f i r s t  
sen tenc ing) ,  Bernhardt v. S t a t e ,  288 So.2d 
490 (F la .  1974), r equ i r e s  proof of a 
v i o l a t i o n  s u f f i c i e n t  only t o  s a t i s f y  the 
conscience of the cour t .  Randol h v. 

c e r t .  denied, 300 So.2d 901 (F la .  1974); 
see  Lee v. S t a t e ,  440 So.2d 612 ma. 3rd DCA 1983). I cannot agree t h a t  
every probation v i o l a t i o n  hearing should be 
rendered meaningless in  determining the 
propr ie ty  of a departure  and would hold ,  t o  
the cont ra ry ,  t h a t  a f ind ing  of v i o l a t i o n  i s  
binding and determinat ive in  the  sentencing 
process. 

S t a t e ,  292 So.2d 374 (F la .  3 + DCA 1974), 

1 2  FLW a t  2251, and Young opinion,  p. 4. 

The r a t i o n a l e  of Judge Schwartz i s  f a t a l l y  flawed. 

I t  is  based upon the  assumption t h a t  s ince  proof beyond a 

reasonable doubt does n o t  apply to  the burden of proof i n  

a v i o l a t i o n  of probation hearing and t h a t  s ince  the Court 

ins tead  must f ind  a v i o l a t i o n  only by evidence t o  the 

s a t i s f a c t i o n  of the  Court ' s  conscience,  the reason for  

departure  i n  a v i o l a t i o n  of probation sentence should 

a l s o  need be proved only t o  the s a t i s f a c t i o n  of the 

Cour t ' s  conscience. Yet, inexpl icably ,  Judge Schwartz 

c i t e s  but does n o t  d i s t i ngu i sh  another F lor ida  Supreme 

Court dec i s ion ,  Mischler v. S t a t e ,  488 So.2d 523 (F la .  

1986), which s p e c i f i c a l l y  s t a t e d  t h a t  c l e a r  and convinc- 

ing reasons used t o  j u s t i f y  a departure  sentence must be 

supported by proof beyond a reasonable doubt. 

case involved an o r i g i n a l  sentence r a t h e r  than a 

While t h a t  

v i o l a t i o n  of probat ion,  n e i t h e r  Judge Schwartz nor the  
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Fourth o r  F i f t h  D i s t r i c t  Courts of Appeal have a r t i c u -  

l a t e d  any reason why sa id  r a t i o n a l e  of Mischler i s  

inappl icable  t o  departure  in  v i o l a t i o n  of probation 

cases ,  o ther  than t o  suggest t h a t  probation i s  a matter 

of j u d i c i a l  grace.  

mat te r  of j u d i c i a l  grace p r i o r  t o  the  enactment of the 

sentencing gu ide l ines ,  when a sentencing cour t  had 

d i s c r e t i o n  t o  impose any sentence up to  the maximum 

permitted by law, probation is  no longer a mat ter  of 

grace.  

While probation may have been a 

A defendant who properly f a l l s  within t h e  f i r s t  

c e l l  must rece ive  a sentence in  the f i r s t  c e l l ,  absent 

c l e a r  and convincing w r i t t e n  reasons t o  depa r t ,  w i t h  

depar tures  sub jec t  t o  appe l l a t e  review. 

On the o ther  hand, the opinion of the  T h i r d  

D i s t r i c t  Court of Appeal i n  T u t h i l l ,  i s  sound and wel l  

reasoned. One case r e l i e d  upon was Clark v. S t a t e ,  490 

So.2d 1349 (F la .  1st DCA 1986), which held t h a t  the 

depar ture  based upon attempted murder charges which had 

been n o l l e  prossed, was improper under the express 

language of Rule 3.701 ( d ) ( l l ) .  A second case c i t e d  by 

the T h i r d  C i r c u i t  w a s  Mack v. S t a t e ,  489 So.2d 205, 206 

(F la .  2d DCA 1986) which held t h a t  departure  sentence may 

not  be based on an a r r e s t  not  r e s u l t i n g  in  convict ion 

because of the express language of Rule 3.701 . ( d ) ( l l ) ,  
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r e j e c t i n g  the  S t a t e ' s  argument t h a t  f o r  v i o l a t i o n  of 

probation purposes, a cour t  f inding t h a t  defendant 

committed the  of fense  i s  tantamount t o  convict ion.  

The T u t h i l l  cou r t  a l s o  r e l i e d  upon Williams v. 

S t a t e ,  supra,  which was previously discussed and w h i c h  

held t h a t :  

permit t ing departure  f o r  an of fense  f o r  w h i c h  
defendant has not  been convicted,  is  c l e a r l y  
prohibi ted by Flor ida  Rules of Criminal 
Procedure, Rule 3.701 (d) ( 1  1 ) . 

500 So.2d a t  502. 

Accordingly, a departure  based upon of fenses  f o r  

which the defendant has not  been convicted cannot be 

j u s t i f i e d  and the c e r t i f i e d  quest ion should be answered 

in  the negat ive w i t h  t h i s  Court remanding the case t o  the 

t r i a l  cour t  w i t h  i n s t r u c t i o n s  t h a t  the  cour t  impose a 

gu ide l ine  sentence on t h i s  Appellant. 
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ISSUE THREE 

THE TRIAL COURT'S EXCESSIVE DEPARTURE FROM THE SENTENCING 
GUIDELINES CONSTITUTED AN ABUSE OF DISCRETION. 

Assuming a rguendo  t h a t  t h e  cour t  f i n d s  t h a t  t h e  

t r i a l  c o u r t  b a s e d  i t s  d e p a r t u r e  s e n t e n c e  on v a l i d  

r e a s o n s ,  t h e  e x t e n t  o f  d e p a r t u r e  is  s u b j e c t  t o  a p p e l l a t e  

review i n  o r d e r  t o  d e t e r m i n e  w h e t h e r  t h e  d e p a r t u r e  w a s  

e x c e s s i v e .  A l b r i t t o n  v. S t a t e ,  476 So.2d 158 ( F l a .  

1 9 8 5 ) ;  Deer v. S t a t e ,  476 So.2d 163  ( F l a .  1 9 8 5 ) ;  

Davis v. S t a t e ,  489 So.2d 754 ( F l a .  1s t  DCA 1986) .2  The 

s t a n d a r d  o f  review w a s  s e t  f o r t h  i n  A l b r i t t o n  as 

f o l l o w s :  

I n  o u r  view, and w e  so h o l d ,  t h e  p r o p e r  
s t a n d a r d  o f  review is  w h e t h e r  t h e  j u d g e  
abused  h i s  j u d i c i a l  d i s c r e t i o n .  An a p p e l l a t e  
c o u r t  r e v i e w i n g  a d e p a r t u r e  s e n t e n c e  s h o u l d  

--------------- 
1 T h i s  s e c t i o n  o f  t h e  b r i e f  w a s  t a k e n  s u b s t a n t i a l l y  
v e r b a t i m  from s e c t i o n  f o u r  of t h e  o r i g i n a l  b r i e f  f i l e d  i n  
t h e  F i f t h  Dis t r ic t  Cour t  o f  Appeal  f o r  t h e  S t a t e  o f  
F l o r i d a ,  which w a s  p r e p a r e d  by  Ronald E. Fox, E s q u i r e ,  
Ocala, F l o r i d a .  

2 A p p e l l a n t ' s  o f f e n s e s  were commit ted p r i o r  t o  t h e  
e f f ec t ive  d a t e  ( J u l y  9 ,  1986) o f  C h a p t e r  86-273 Laws of 
F l o r i d a ,  which p r e c l u d e d  a p p e l l a t e  review o f  t h e  e x t e n t  
o f  d e p a r t u r e .  Hence,  p u r s u a n t  t o  Mi l le r  v. F l o r i d a ,  
U.S. -, 107 S. C t .  2476 ,  96 L.Ed.2d 351 ( 1 9 8 7 ) ,  t h r  
e x t e n t  o f  d e p a r t u r e  i s  r e v i e w a b l e  i n  t h i s  case. 
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look t o  the guide l ines  sentence,  the ex ten t  
of the depar ture ,  the  reasons given f o r  the 
depar ture ,  and the record t o  determine i f  the 
departure  i s  reasonable.  We d isagree  w i t h  
and disapprove the  holding below t h a t  the 
only lawful l i m i t a t i o n  on a departure  
sentence i s  the maximum s t a t u t o r y  sentence 
f o r  the offense.  

476 So.2d a t  160 ( footnote  omitted).  

A s  noted e a r l i e r ,  the  guide l ines  sentence i n  t h i s  

case was community con t ro l  o r  12  t o  30 months incarcera-  

t i o n  or  2 1 / 2  t o  3 1 / 2  years  i nca rce ra t ion ,  w i t h  a one 

c e l l  increase  f o r  a v i o l a t i o n  of probation. The sentence 

imposed was two 15 year terms t o  be served concurrently.  

The ex ten t  of the departure  was thus more than 12 years  

or  more than f i v e  times the recommended sentence and 

was a 7 c e l l  increase  from the c e l l  i n t o  which the  

Appellant properly f e l l .  The only reason f o r  the 

departure  was t h a t  the appel lan t  committed two substan- 

t i v e  v i o l a t i o n s  of the law -- two $20 s a l e s  of cocaine,  

while on probation f o r  two previous s a l e s  of cocaine. 

There was no f ind ing  t h a t  t he re  was anything aggravated 

about the o r i g i n a l  s a l e s ,  o r  the two add i t iona l  s a l e s ,  

o the r  than t h a t  they were committed while on probation. 

A review of the record ind ica t e s  t h a t  the  ex ten t  of 

the departure  was unreasonable. I n  f a c t ,  while the 

Appellant w a s  acqui t ted  of the one cocaine s a l e ,  he 

was convicted of possession a r i s i n g  out of  the same 

inc ident  and given a guide l ine  sentence of 3 1 / 2  years .  

- 22 - 



In a d d i t i o n ,  subsequent t o  the v i o l a t i o n  of probation 

hear ing ,  he was convicted of the December 4 ,  1986, s a l e  

and possession charges,  and sentenced t o  a maximum 

gu ide l ine  sentence of 5 1 / 2  yea r s ,  consecutive t o  the 

o the r  sentences,  giving the Appellant a t o t a l  sentence 

of 24 years  f o r  3 counts of s a l e  of cocaine and 2 counts 

of possession of cocaine,  none of which t r ansac t ions  

having warranted a departure  i n  the o r i g i n a l  sentence.  

A s  a l ready  noted ,  one of the subs tan t ive  v i o l a t i o n s  

of probation on which the departure  w a s  premised was 

based on a s a l e  o f  cocaine f o r  which the appel lan t  bad 

previously been t r i e d  and acqui t ted .  The o ther  v i o l a t i o n  

was based on an a l leged  s a l e  of cocaine to  the  same 

c o n f i d e n t i a l  informant a s  the former s a l e ,  which had not  

a t  t h a t  time gone t o  t r i a l .  Thus, i t  cannot be sa id  t h a t  

the  v i o l a t i o n s  were proved by overwhelming evidence. 

Furthermore, t he re  i s  nothing e l s e  i n  the  record t o  

ind ica t e  t h a t  such a d r a s t i c  departure  was warranted. 

See,  e.g., Campos v. S t a t e ,  488 So.2d 677 (F la .  4th DCA 

1986) (depar ture  excessive w h e r e  gu ide l ines  sentence 

recommended a 5 1 / 2  t o  7 years  imprisonment and sentence 

imposed w a s  l i f e  imprisonment f o r  each count of robbery, 

15 years  f o r  each count of shooting a t  an unoccupied 

v e h i c l e ,  5 years  f o r  each count of aggravated a s s a u l t  and 

60 days f o r  each count of simple a s s a u l t ,  a l l  t o  run 

concurren t ly) ;  McBride v. S t a t e ,  477 So.2d 1901 (F la .  4 t h  



DCA 1985) (holding t h a t  a departure  sentence which 

exceeded the gu ide l ines  sentence by f i v e  times w a s  

excessive and an abuse of d i s c r e t i o n ) ;  Valdes v. S t a t e ,  

488 So.2d 171 (F la .  3d DCA 1986) (sentence vacated and 

remanded f o r  sentencing within gu ide l ines ,  but no f a c t s  

g iven) ;  - c f  Holden v. S t a t e ,  487 So.2d 1199 (Fla .  5th DCA 

1986) ( t w o  c e l l  departure  f o r  second degree murder which 

was based on seve ra l  reasons not  excessive;  however, the  

sentence w a s  vacated because i t  w a s  based in  p a r t  on an 

inva l id  reason);  Ochoa v. S t a t e ,  476 So.2d 1348 ( F l a .  2d 

DCA 1985) (sentence of 40 years  while the  guide l ines  

sentence was 9 t o  1 2  years  w a s  no t  excessive f o r  a con- 

v i c t i o n  f o r  kidnapping w i t h  the  use of a f i rearm and 

armed robbery in  view of the  emphasis placed upon the 

v i c t i m ' s  psychological trauma s e t  f o r t h  i n  the reasons 

f o r  departure  and in  l i g h t  of the record i n  the case ) ;  

DePaul v. S t a t e ,  505 So.2d 659 (F la .  2d DCA 1987) ( t r i a l  

cour t  was j u s t i f i e d  in  depar t ing  from a guide l ine  

sentence of 1 2  t o  30 months' incarcera t ion  and i n  

sentencing the defendant t o  f i v e  years '  incarcera t ion  

based upon the defendant ' s  f a i l u r e  t o  r e h a b i l i t a t e  

himself d e s p i t e  numerous oppor tun i t i e s  t o  do s o ) .  

There was no a r t i c u l a t i o n  of the  type of f a c t o r s  

spec i f i ed  in  Alb r i t t on  v. S t a t e ,  supra.  Rather,  it i s  

c l e a r  t h a t  the t r i a l  cour t  f e l t  t h a t  Townsend v. S t a t e ,  

supra,  gave h i m  a u t h o r i t y  t o  depar t  from the guide l ines .  
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Townsend, however, o n l y  au thor izes  a one c e l l  departure .  

Therefore,  the  ex ten t  of departure  in  t h i s  case was 

c l e a r l y  excessive and an abuse of d i s c r e t i o n .  Since the  

Appellant received a t o t a l  of 9 years  add i t iona l  incar-  

c e r a t i o n  f o r  the two t r ansac t ions  t h a t  the Court used a s  

a b a s i s  t o  depa r t ,  ( 3  1 / 2  years  on the October 2 7 t h  

possession and 5 1 / 2  years  on the December 4th s a l e  and 

possession) , consecutive t o  the v i o l a t i o n  of probation 

sentence,  i t  i s  d i f f i c u l t  t o  see how a departure  of more 

than one c e l l  can be j u s t i f i e d .  

Accordingly, the Appellant reques ts  t h a t  t h i s  

Honorable Court reverse  the 15 year sentences and 

remand t h i s  case f o r  resentencing w i t h  no more t h a n  a one 

c e l l  increase  over the o r i g i n a l  gu ide l ine  sentence of 

1 2  t o  30 months. 
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C O N C L U S I O N  

For the  foregoing reasons a departure  sentence was 

not  j u s t i f i e d ,  and the  15 year sentences imposed in  t h i s  

case should be reversed and the case should be remanded 

t o  the t r i a l  cour t  f o r  imposition of a gu ide l ine  sentence 

of community c o n t r o l ,  1 2  t o  30 months inca rce ra t ion ,  or a 

one c e l l  increase  t o  2 1 / 2  t o  3 1 / 2  years  incarcera t ion  

because of the v i o l a t i o n  of Drobation. Shu l l  v. 

Dugger, 515 So.2d 748 (F la .  1987). 
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