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IN THE SUPREME COURT OF FLORIDA 

GERkLD D0BL.Y MCCLOUD 

Petitioner ! 

v. 

STATE OF FL-ORIDA, 

CASE NO. 719849 

Respondent. 

PETITIONER'S REPLY BRIEF ON THE MERITS 

I PRELIMINARY STATEMENT 

This brief i s  submitted in reply to respondent's brief on 

the mer-lts. Respondent's brief will be r-efer-red to her-ein as 

' R B "  followed by the appropriate page number in parenthesis. 

Hl1 o t h ~ r  references will be as set forth in the Brief of 

Petitioner on the Merits. 



I 1  ARGUMENT 

ISSUE 

THE TRIAL COURT ERRED IN DENYING PETITIONER'S 
MOlIOI\1S FOR MISTRIAL, WHERE THE STATE EXERCISED 
ALL EIGHT (IF ITS PEREMPTORY CHALLENGES IN CASE 
1\10. 85-4591 -CF UPUhI BLACK PROSPECT I VE JURORS 
AND EIGHT OF NINE PEREMPTORY CHALLENGES IN CASE 
1\10. 85-4592-CF TO EXCLUDE BLACKS, THUS RAISING 
A PRIP'lA CrHCIE SHOWING OF DISCRIIIINATIOI\J BASED 
ON RACE, AND THE STATE'S REASONS FOR THE EXCLU- 
SION CIF BLACKS F R O M  THE Jt-IRY WERE IIVSUFFICIEI\IT, 
CONrHARV TO ARTICLE I ,  SECTION 1 6 ,  FLORIDA 
CONST I TLJT I [IN, AND AMENDMEI\ITS V HIqD X I V UN I TED 
STRTES CONSTITUTION. 

Respondent initially claims in its brief that petitioner 

failed to demonstrate a strong likelihood that the prospective 

jurors in petitioner's two trials were challenged solely on the 

basls on race. Conspicuously lacking from respondent's discus- 

sion of this issue 1s any mention of this Court's opinion in 

Blackshear v. State_, 521 ' 31 i . id  loB3 !Fla. 1385!, which cl~srl.., 

refutes the stateJ5 contention. 

In blackshear, the state used eiqht of ten per-emptory 

challenges to exclude blacks f-rom the jury. The resulting jury 

consisted of all white jurors, with one black alternate. In 

affirming the trial c:ourt% denial of Blackshear's motion to 

str-ike the panel, the district court held that the exclusion of 

a number of blacks by ~ t s e l f  was insufficient to tr-igyer an 

inquir-y irnto a par-ty ' 5  use of per-emptor ies. Blackshear v .  

State? 504 5 0 . 2 4  1330 ( F l a .  1st DCA 1987). The court's holding 

N- ' w a s  based simply on a footnote in State v .  e l l .  457 So.2d 4R! 

(Fla. 1984). This Court reversed the Fir-st District Court of 



A p p e a l ,  f i n d i n g  t h a t  t h e  b u r d e n  o f  p r o o f  h a d  c l e a r l y  s h i f t e d  t o  

t h e  s t a t e :  

T h e  s t a t e  c o n c e d e d  t h a t  i t  h a d  u s e d  i t s  
p e r e m p t o r y  c h a l  l e n q e s  t o  e x c l u d e  e i g h t  
members  o f  a c o g n i z a b l e  gr-oup f r o m  t h e  
p a n e l .  504 S o . % d  a t  1330-31 .  A t  t h e  t i m e  
t h e  d e f e n s e ' s  o b j e c t i o n  w a s  m a d e ,  n o t  a  
s i n y l e  blc3ck member r e m a i n e d  o n  t h e  
p r o s p e c t i v e  p a n e l .  T h e r e  was  n o  i n d i c a -  
t i o n  t h a t  a n y  o f  t h e  e x c l u d e d  b l a c k s  w o u l d  
b e  u n f a i l -  o r  p a r  t i a l  , n o r  d i d  t h e  proC;ecu-  
t o r  s o  c o n t e n d .  5eq S t a t e  v .  J u n e s ?  4 6 5  
So.E'd 1283 i F l a .  1 9 8 6 ) .  I n d e e d ,  when 
p r e s s e d  b y  t h e  t r i a l  c o i . l r t ,  - t h e  s t a t e  a t  
f i r s t  was  u n a b l e  t o  r e c a l l  a n y  n e u t r a l  
r - e c o r d - b a s e d  I-eascrn t 'or e x c  l u d i r ~ q  e i g h t  
b l a c k s  f-rom t h e  p a n e l .  5 0 4  S o . 2 d  a t  1 3 3 1 .  

5 2 1  S o . 2 d  a t  1 0 8 4  [ F o o t n o t e  o m i t t e d ] .  

T h e  I n s t a n t  c a s e  i n  i n d i s t i n g u i s h a b l e  f r o m  B l a c k s h e a r .  

P e t i t i o n ~ r  c l e a r l y  m e t  h i s  i n i t i a l  b u r d e n  u n d e r   stat^ v .  N e i l .  

lv loreovei- ,  p e t  i t l u r ~ e r  d i d  n o t  r e l y  s o l e l y  o n  t h e  number  of  

~ h a l  l e n g ~ s  exe r - c  i s e d  , a s  r e s p o n d e n t  c o n t e n d s .  W h i l e  t h e  

n u m b e r s  a l o n e  a r e  c o m p e l l i n g  i n  t h i s  c a s e ,  a n d  sho1.1ld r e q u i r e  

r e v e i - s a l  o f  t h e  d i s t r i c t  C O U ~ - t  '5 h o l d i r ~ g ,  o t h e r  f a c t o r s  w e r e  

p r e s e n t  g i v i n g  r i s e  t o  a  p r i m a  f a c i e  s h o w i n g  o f  r a c i a l  d i s c r i m -  

i i - ~ a t i o i i .  I t  i s  ~ ~ n p n r t a n t  t o  n o t e  t h a t  t h e  s t a t e  d i d  n o t  s t r i k e  

a  s i n g l e  w h i t e  j u r o r  1r . - t  C a s e  No. 8 5 - 4 5 9 2  a n d  o n l y  o n e  b l a c k  s a t  

o n  t h e  j u r y ;  i n  C a s e  No. 8 5 - 4 5 9 1 ,  t h e  s t a t e  s t r u c k  o n e  w h i t e  

m a l e ,  t h e  s o n  o f  t h e  c o u r t  r e p o r t e r ,  a n d  n o  b l a c k s  s e r v e d  o n  

t h e  jul  y ;  t h r r e  o f  t h e  b l a c k  p r o s p e c t i v e  ~ u r o r s  i n  C a s e  No. 

65 -4571  w e r e  t h e  s u b j e c t s  o f  b a c k s t r i k e s .  T h e  manne r  i n  w h l c h  

t h e  s t a t e ' s  p e r e m p t o r y  c l 3 a l l e n g e s  w e r e  e s e r - c i s e d ,  t h e  f l n a l  

c o m p o s i t i o n  o f  t h e  j u r y  a n d  t h e  i n o r d i n a t e  number o f  b l a c k s  

pei-cmptor-y r emoved  c l e a r - l \ , ~  demou7s t1-a te  a  l i k e l i h o o d  o f  o f  a n  



impermis5ible motive of the state's use of its peremptory 

challenges. 

Respondent next contends that the state's reasons for 

bumping blacks from the jury were racially neutral, reasonable 

and not a pr-etext. although conceding that the prosecutor 

proff-ered 130 reasons for removing two black females from the 

jury. Petitioner submits that the failure to offer- ar-)y reason 

for excusing a jury is in itself suspect. See Blackshear v.. 

State. supra,  521 So.2d at 1084. Respondent further notes that 

the reasons for excluding one black male (Mr. H r  based 

nn his gender and age, are "tenuous" (RB 8 ) ,  but claims such 

reasons are not impr-oper. While age and sex are indeed race 

neutral, the reasons wer-e unrelated to the facts of the case, 

the reasons were equally applicable to a juror who was not 

challenged, and the state's examination of the juror was 

perfurictory. State .i,- S l a p p y .  522 So.2d l a  :Fla. 1 3 8 8 i .  This 

reason must, therefore, be deemed improper. 

The prosecutors were apparently preoccupied with the 

jurors' employment. as evidenced by their objections to the 

occupations of four prospective jurors: Ms. W (a house- 

wife), Mr. F (a car salesman), Mr. Dudley ( a  computer- 

operator and former crimlnal investigator- in the army), and Ms. 

student who was employed by the Job Coi-ps!. Respon- 

dent contends that "employment is a valid reason for striking a 

juror'' ( R E  1 1 ) .  but as the glappy Court pointed out, employment 

statcis alone is not sufficient t n  establish grounds alleged for 

bias. Here, the employment ratinnale is particularly suspect 



since one black female (Ms. W-) was excused because she was 

not employed, while another black female (Ms. C-) was 

excused because she was employed; one black male (Mr. D ( I I D  

was excused for his employment, while a white male (Mr. 

R with the very same occupation served on the jury. 

Employment may be race neutral, as respondent states ( R B  15)? 

but it is not a reason. It is only a meaningless statement 

which bears no relationship to the cause or the parties. 

Respandent conjectures that Mr. -may have been 

challenged because of his past employment, and "the prosecution 

may have felt that he would h a \ ~ e  directed Iiis atter-~tlon more to 

the method of t h ~  criminal investigation rather than to the 

evidence presented ~n the case'' ( R B  l l ) ,  although the state 

made no inquiry of the prospective juror to explore this 

potential bias. State v .  Slappy, 522 So.2d at 23 (The utter 

failure to question the challenged jurors on the grounds 

alleged for bias renders the state's explanation immediately 

suspect). One could just as easily speculate that an experi- 

enced criminal investigator in the military would tend to 

identify more with the prosecution. 

The mere fact that a person is unemployed cannot be a bona 

fide reason ta challenge when unemployment can result from such 

divergent factors as disability, voluntary or mandatary retire- 

ment, or a conscious choice to work in the home raising a 

family. That M s .  W-is a homemaker and housewife wholly 

fails to explain how the challenge against h ~ r  was "based on 

the particular case oil trial p the par-ties or witnesses, or 



c h a r a c t e r i ~ . t i c s  o f  t h e  c h a l l e n g e d  p e r - s o n s  o t h e r  t h a n  r a c e . "  

S t a t e  v .  N e i l ,  4 5 7  S o . 2 d  a t  487. R e s p o n d e n t ' s  l a m e  a t t e m p t  t o  

j u s t i f y  t h e  c h a l l e n g e  o f  M s .  W-on t h e  b a s i s  t h a t  women who 

r e m a i n  i n  t h e  home d e v e l o p  " a  l i m i t e d  u n d e r s t a n d i n g  o f  t h e  

w o r l d  a r o u n d  them b e c a u s e  o f  t h e  l a c k  o f  i n t e l l e c t u a l  s t i r n u l a -  

t i o n  i n  t h e l r  e n v i r o n m e n t "  ( H E  10) i s  i r i v i d i o u s .  Not a l l  women 

n u t s i d e  t h e  l a b o r  f o r c e  s p e n d  t h e i r  t i m e  w a t c h i n g  s o a p  o p e r a s  

a n d  k n i t t i n g ;  n o r  d i d  t h e  p r o s e c u t o r  a s k  M s .  W m a  s i n g l e  

q u e s t i o n  t o  e x p l o r e  h e r  " u n d e r s t a n d i n g  o f  t h e  w o r l d . "  

P e r h a p s  i n  a n  a t t e m p t  t o  s a l v a g e  a h o p e l e s s  c a s e .  r e s p o n -  

d e n t  s u g g e s t s  t h a t  t h e  s t a t e ' s  discriminatory e x e r c i s e  o f  

p e r e m p t o i - y  c h a l l e n g e s  w a s  " i n v i t e d  e r r o r "  (RB 1 2 ) .  T h e  e x c u s a l  

o f  w h i t e  p r o s p e c t i v e  j u r o r 5  b y  t h e  d e f e n s e  d o e s  n o t  j u s t i f y  t h e  

s y s t e m i c  e x c l u s i o n  ~ f  b l a c k s  by  t h e  p r o s e c u t i o n ,  r3or c a n  i t  b e  

deemed i n v i t e d  e r r o r .  T h e  p r o s e c u t o r  i n  C a s e  No. 8 5 - 4 5 9 2  n o t e d  

t o  t h e  c o u r t  t h a t  " t h e  S t a t e  i s  e n t i t l e d  t o  d u e  p r o c e s s ,  t h e  

v i c t i m  i s  a  w h i t e  f e m a l e  i n  t h i s  c a s e ?  a n d  i n  a l l  i n s t a n c e s  t h e  

d e f e n s e ' s  c h a l l e l i g e s  h a v e  b e e n  w h i t e  female j u r o r s "  ( R  1 4 8 ) .  

T h e  p r o s e c u t o r  i n d i c a t e d  t h a t  t h e  s t a t e  w o u l d  c r o s s - a p p e a l  ( R  

1 4 8 ) ,  b u t  t h e  s t a t e  n e v e r  i n t e r p o s e d  a t i m e l y  o b j e c t i o n  t o  

p e t i t i o n e r ' s  u s e  o f  h i s  p e r e m p t o r y  c h a l l e n g e s  a s  r e q u i r e d  b y  

N e i l .  I n  t h e  s u b s e q u e n t  t r i a l ,  t h e  p r o s e c u t o r  a g a i n  n o t e d  t h a t  

" I ' m  c o n c e r n e d  t h a t  t h e  d e f e n s e  i s  b a s i n g  i t s  c h a l l e n g e s  o n  

r a c i a l  g r o u n d s "  ( R  676) a n d  a s k e d  t h e  c o u r t  t o  i n q u i r e  o f  

d e f e n s e  c o u n s e l ,  b u t  s p e c i f i c a l l y  w a i v e d  a m o t i o n  f o r  m i s t r i a l  

when d e f e n s e  c o u n s e l  a d m i t t e d  t h a t  tie w a s  e x e r c  i s i n g  p e r e m p  t o r y  

c h a l l e n g e s  i n  o r d e r  t o  s e c u r e  a r e p r e s e n t . a t i v e  s a m p l i n g  o f  



blacks on the jury ( I ?  677-676). Having failed to move for a 

mistrial or to f-i le the c;ross-appeal in the case, the state 

cannot now be heard t;o complain. 

The goal of State -- V. 'lei1 and ~ t s  progeny is to uphold a 

defendant's constitutional right to an impartial jury drawn 

from a cross sectlon of the community. I'.leil explaii-1s that 

t:here is ~ 3 n  initial presumption that peremptory challenges ai-e 

exercised ln a non--d iscr imiiiatory iilani-lei.-. That presumpt icjn is 

rebutted when the complaining party demonstrates on the record 

that the challer!ged persons are member-s of s distinct racial 

group and that there is a str-ong like1 ihood that they have been 

challenged solely because of their \-ace. That showing was made 

in the court below. A s  51appy insti-1-1.cts. once the bi..trden 

shifts to the party exercising the chal ler~ges, the inquiry 

should not end simply because a reason is stated; t h c  reasons 

must be evaluated both in terms of the credibility of the 

person off~rifij the explanation as well as the credibility of 

the I-easons the~nselves and in 1 iqht of the circumstances of the 

case and the total course of the voir dire in question. 522 

So.2d at 22. I t  should be obvious that the trial court below 

accepted the reasons proffered at face value without any such 

critical evaluation. Such a critical evaluation would have 

weighed against the legitimacy of the state's reasons. In 

short? the reasons g i ~ e n  by the state below failed to satisfy 

its burden of proof under Slappy. 

This Court must flrld error and reverse petitloner's 

convlc tions and sentences. 



I 1 1  CONCLUSION 

Based upon the foregoing reasoning, argument and citations 

of law, as w ~ l l  as that in petitioner's brief on the merits, 

petit ionel- request.; this Court reverse his convict ions and 

5entenc:es and remand the causes to t,he trial court for new 

trlals in Case Nos.  85-4511-CF and 85-4592-CF. 
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