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SUMMARY OF ARGUMENTS 

A p p e l l a n t  w i l l  r e p l y  t o  P o i n t s  I and  I1 o f  A p p e l l e e ' s  A n s w e r  

B r i e f .  A p p e l l a n t  w i l l  s t a n d  on t h e  a r g u m e n t s  i n  h i s  I n i t i a l  

B r i e f  i n  r e g a r d  t o  P o i n t s  111, Iv, V and V I .  

A s  t o  P o i n t  I ,  A p p e l l e e ' s  a r g u m e n t s  a r e  o v e r b r o a d .  The 

na r row i s s u e  is whether  t h e  t r i a l  c o u r t  m a l e  an a d e q u a t e  i n q u i r y  

i n t o  t h e  g r o u n d s  f o r  A p p e l l a n t  r e q u e s t i n g  a n e w  c o u r t -  a p p o i n t e d  

a t t o r n e y .  

T h e  t r i a l  c o u r t  d e n i e d  A p p e l l a n t ' s  r e q u e s t ,  w i t h o u t  a 

h e a r i n g .  When a h e a r i n g  was h e l d  on t h e  P u b l i c  D e f e n d e r ' s  Motion --- 
t o  Withdraw, t h e  t r i a l  c o u r t  d i d  n o t  a d e q u a t e l y  i n q u i r e  i n t o  t h e  

g r o u n d s  f o r  A p p e l l a n t ' s  Motion t o  d i s c h a r g e  h i s  a t t o r n e y .  

A s  t o  P o i n t  11, an a t t a c k  on e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  

u n d e r m i n e s  a n d  e r o d e s  t h e  a t t o r n e y - c l  i e n t  r e l a t i o n s h i p .  I n  

c r i m i n a l  t r i a l s ,  e s p e c i a l l y  c a p i t a l  t r i a l s ,  wholesane a t t o r n e y -  

c l i e n t  r e l a t i o n s h i p s  a r e  e s s e n t i a l  t o  e f f e c t i v e  r e p r e s e n t a t i o n .  

e 

I t  i s  u n r e a l i s t i c  t o  e x p e c t  t r i a l  c o u n s e l  t o  r e n d e r  

v i g o r o u s ,  z e a l o u s  r e p r e s e n t a t i o n  t o  a c l i e n t  who i s  o p e n l y  

h o s t i l e  t o  c o u n s e l  and who a c c u s e s  c o u n s e l  o f  s e r i o u s  b r e a c h e s  of 

t h e  a t t o r n e y - c l i e n t  r e l a t i o n s h i p .  A d d i t i o n a l l y ,  A p p e l l a n t ' s  

c la im o f  an a c t u a l  c o n f l i c t  o f  in te res t  a p p e a r s  n o t  t o  have been  

a d d r e s s e d  i n  t h e  r e c o r d .  A p p e l l a n t ' s  c l a i m  of a c t u a l  c o n f l i c t  

s h o u l d  have been a d d r e s s e d  b y  t h e  t r i a l  c o u r t  o r  b y  t h e  t r i a l  

a t t o r n e y s .  
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I N  REPLY T O  THE STATE AND I N  SUPPORT OF 
T H E  C O N T E N T I O N  T H A T  T H E  T R I A L  C O U R T  
E R R E D  I N  F A I L I N G  T O  C O N D U C T  A F U L L  
I N Q U I R Y  I N T O  THE NATURE OF APPELLANT 'S 
ALLEGATIONS O F  A C O N F L I C T  O F  INTEREST 
A N D  R E Q U E S T S  T O  DISCHARGE C O U R T -  
APPOINTED COUNSEL A N D  I N  F A I L I N G  T O  
C O N D U C T  A FULL I N Q U I R Y  I N T O  C O U R T -  
APPOINTED COUNSEL'S M O T I O N  TO W I T H D R A W .  

The  n a r r o w  i s s u e  h e r e  is  w h e t h e r  t h e  t r i a l  c o u r t  c o m p l i e d  

w i t h  t h e  e n l i g h t e n e d  g u i d a n c e  o f  Ne l son  v .  S t a t e ,  274 So .2d  2 5 6  

( F l a .  4 t h  DCA 1 9 7 3 ) ,  upon r e c e i v i n g  Mr. V e n t u r a ' s  w r i t t e n  request 

t o  d i s c h a r g e  h i s  c o u r t - a p p o i n t e d  c o u n s e l .  The r e c o r d  c l e a r l y  

s h o w s  t h a t  t h e  N e l s o n  g u i d e l i n e s  were n e i t h e r  a c t u a l l y  n o r  

c o n s t r u c t i v e l y  f o l l o w e d .  On March 20 ,  1 9 8 7 ,  e i g h t  d a y s  a f t e r  

r e c e i v i n g  M r .  V e n t u r a ' s  w r i t t e n  r e q u e s t ,  t h e  t r i a l  c o u r t  d e n i e d  e 
t h e  r e q u e s t  i n  w r i t i n g  ( R 9 4 2 - 9 4 3 ) .  The t r i a l  c o u r t  s u c c i n c t l y  

s t a t e d :  

Y o u r  l e t t e r  r a i s e s  i n s u f f i c i e n t  g r o u n d s  t o  
d i s c h a r g e  t h e  Pub1 i c  D e f e n d e r ' s  O f f  i c e  and  
a p p o i n t  a p r i v a t e  a t t o r n e y  t o  r e p r e s e n t  y o u  
a t  t h e  t a x p a y e r ' s  e x p e n s e .  

L e g a l l y ,  y o u  would  h a v e  t h e  r i g h t  t o  r e f u s e  
t h e  services o f  t h e  P u b l i c  D e f e n d e r ' s  O f f i c e  
a n d  e i t h e r  r e p r e s e n t  y o u r s e l f  o r  h i r e  y o u r  
own a t t o r n e y  a t  y o u r  e x p e n s e .  

B e c a u s e  o f  t h e  n a t u r e  o f  t h e  c h a r g e s ,  I w o u l d  
s t r o n g l y  u r g e  you n o t  t o  t r y  t o  r e p r e s e n t  y o u r s e l f  
a n d  i f  y o u  c a n n o t  a f f o r d  t o  h i r e  y o u r  own 
a t t o r n e y ,  t h e n  s t a y  w i t h  t h e  P u b l i c  D e f e n d e r ' s  
Off ice..  . . . ( R942) . 
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0 A c c o r d i n g l y ,  t h e  t r i a l  c o u r t  made i t  c l e a r  t o  Mr. V e n t u r a  

t h a t  t h e  r e q u e s t  t o  d i s c h a r g e  c o u n s e l  was d e n i e d .  A p p e l l e e ' s  

s u g g e s t i o n  t h a t  M r .  V e n t u r a  s h o u l d  h a v e  c o n t i n u e d  t o  v o i c e  

o b j e c t i o n s  t o  t h e  t r i a l  c o u r t ' s  d e n i a l  o f  h i s  mot ion  t o  d i s c h a r g e  

h i s  a t t o r n e y  i s  u n r e a s o n a b l e .  S u c h  a p o s i t i o n  e n c o u r a g e s  

d i s r u p t i o n  o f  p r o c e e d i n g s  and d i s r e s p e c t  f o r  t r i a l  c o u r t  r u l i n g s .  

F u r t h e r m o r e ,  a t  t h e  h e a r i n g  on t h e  P u b l i c  D e f e n d e r ' s  Motion t o  

Withdraw on May 5, 1987 ,  upon A p p e l l a n t  b e i n g  a sked  b y  t h e  t r i a l  

c o u r t  whether  he  c o n t i n u e d  t o  d e s i r e  t o  d i s c h a r g e  h i s  a t t o r n e y ,  

A p p e l l a n t  answered:  "Yes, your  Honor. I do .I' (Rl076)  

A c t u a l l y ,  i t  a p p e a r s  t h a t  no h e a r i n g  was h e l d  on Mr. 

V e n t u r a ' s  request  t o  d i s c h a r g e  c o u n s e l ;  r a t h e r ,  a h e a r i n g  was 

h e l d  on t h e  P u b l i c  D e f e n d e r ' s  Motion t o  Withdraw ( R 1 0 7 4 ) ,  a l m o s t  

two months  a f t e r  t h e  t r i a l  c o u r t  had d e n i e d  Mr. V e n t u r a ' s  r e q u e s t  

f o r  d i s c h a r g e  (R942-943; 1072- 1088) .  

.___. 

0 

For c l a r i f i c a t i o n :  wh i l e  M r .  V e n t u r a  r e q u e s t e d  t h a t  t h e  

t r i a l  c o u r t  c o n s i d e r  a p p o i n t i n g  a s p e c i f i c  a t t o r n e y ,  i t  is c l e a r  

t h a t  he was n o t  demanding a n  a t t o r n e y  of h i s  c h o i c e  (R943) .  M r .  

V e n t u r a  r e s p e c t f u l l y  r e q u e s t e d  t h a t  t h e  t r i a l  c o u r t  u s e  i t s  " b e s t  

judgement" i n  a p p o i n t i n g  new c o u n s e l  ( R 9 4 3 ) .  

F i n a l l y ,  had an i n q u i r y  been  c o n d u c t e d  p u r s u a n t  t o  Nelson, 

s u p r a L  t h e  a m b i g u i t i e s  s u r r o u n d i n g  t h e  i s s u e  o f  whether  o r  n o t  

a n y  c o n f l  i c t  of i n t e res t s  ex  is ted m u l d  have been d i s p e l l e d .  

Based upon t h e  f o r e g o i n g ,  t h e  j u d g e m e n t  b e l o w  s h o u l d  b e  

r e v e r s e d  and t h e  case shou ld  be  remanded f o r  n e w  a t r i a l .  
-3 - 



P O I N T  I1 

I N  REPLY T O  T H E  STATE A N D  I N  
SUPPORT OF THE CONTENTION THAT THE 
T R I A L  COURT E R R E D  I N  NOT G R A N T I N G  
A P P E L L A N T  I S  REQUEST T O  DISCHARGE 
H I S  COURT-APPOINTED COUNSEL AND I N  
D E N Y I N G  COURT-APPOINTED COUNSEL'S 
M O T I O N  TO W I T H D R A W ,  WHERE A N  ACTUAL 
CONFLICT OF INTEREST EXISTED A N D  
W H E R E  G I V E N  T H E  T O T A L I T Y  OF T H E  
CIRCUMSTANCES I T  WAS IMPRACTICAL 
A N D  UNREALISTIC T O  EXPECT T R I A L  
C O U N S E L  T O  R E N D E R  E F F E C T I V E  
ASSISTANCE. 

W h i l e  i t  is t r u e  t h a t  P a r k e r  v .  S t a t e ,  304 So .2d  478  ( F l a .  

1st  DCA 1 9 7 4 )  i n v o l v e d  a l l p o s t - c o n v  i c t i o n "  m o t i o n  a t t a c k i n g  

c o u n s e l ' s  competence, i t  is  a1 so t r u e  t h a t  Mr. V e n t u r a '  s m o t i o n  

t o  d i s c h a r g e  r a i s e d  t h e  i s s u e  o f  e f f e c t i v e  a s s i s t a n c e  o f  counsel.  

If  a p o s t - t r i a l  m o t i o n  a t t a c k i n g  a n  a t t o r n e y ' s  competence creates 0 
a n  " o b v i o u s  c o n f l  ict" b e t w e e n  s u c h  a n  a t t o r n e y  a n d  h i s  c l i e n t  , 
t h e n  a p r e t r i a l  m o t i o n  a t t a c k i n g  competence  s h o u l d  c rea te  an 

e q u a l l y  o r  p e r h a p s  more o b v i o u s  c o n f l i c t .  

I n  c r i m i n a l  t r i a l s ,  e s p e c i a l l y  c a p i t a l  t r i a l s ,  g o o d  

a t t o r n e y - c l i e n t  r e l a t i o n s h i p s  a r e  c r u c i a l  t o  e f f e c t i v e  

r e p r e s e n t a t i o n .  ~t i s  u n r e a l i s t i c  t o  expect t r i a l  c o u n s e l  t o  

r e n d e r  z e a l o u s ,  v i g o r o u s  r e p r e s e n t a t i o n  t o  a c l i e n t  who is o p e n l y  

h o s t i l e  t o  c o u n s e l  and who accuses c o u n s e l  o f  s e r i o u s  b r e a c h e s  o f  

t h e  a t t o r n e y - c l  i e n t  r e l a t i o n s h i p .  

A d d i t i o n a l l y ,  M r .  V e n t u r a '  s c la im of a n  a c t u a l  c o n f l i c t  of 
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@ i n t e r e s t s  b e t w e e n  t h e  Pub1 ic D e f e n d e r ' s  r e p r e s e n t a t i o n  o f  h i m s e l f  

and an Edward Adkins  was n o t  r e f u t e d  i n  t h e  record. I t  would be 

e x t r e m e l y  i n e q u i t a b l e  t o  c o n s t r u e  a n y  l i n g e r i n g  a m b i g u i t i e s  

c o n c e r n i q  Edward A d k i n s  a g a i n s t  t h e  A p p e l l a n t .  A t  t h e  v e r y  

l e a s t ,  t h i s  f a c t u a l  i s s u e  s h o u l d  h a v e  b e e n  r e s o l v e d  a t  t h e  t r i a l  

l e v e l  -- p r i o r  t o  t r i a l  -- b y  t h e  a t t o r n e y s  o r  t h e  t r i a l  c o u r t .  

T h e r e f o r e ,  t h e  case s h o u l d  be r e v e r s e d  and  remanded f o r  a 

new t r i a l .  
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CONC LUS I O N  

Based upon t h e  f o r e g o i n g  r e a s o n s  and a u t h o r i t i e s ,  a rgumen t s  

and p o l i c i e s ,  A p p e l l a n t  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  Honorable  

C o u r t  g r a n t  t h e  f o l l o w i n g  r e l i e f :  

A s  t o  P o i n t s  I t h r o u g h  I V ,  r eve r se  t h e  c o n v i c t i o n s  a n d  

sentences and remand f o r  a new t r i a l ;  

A s  t o  P o i n t s  V a n d  V I ,  d e c l a r e  F l o r i d a ' s  d e a t h  p e n a l t y  

s t a t u t e  u n c o n s t i t u t i o n a l  and remand f o r  t h e  i m p o s i t i o n  o f  a l i f e  

s e n t e n c e .  

R e s p e c t f u l l y  s u b m i t t e d ,  

- -  
//T%OMAS R. MOTT,  ES Q UI R E  

F l o r i d a  B a r  No. 313815 
315 S i l v e r  Beach Avenue 
P o s t  O f f i c e  B o x  2055 
Daytona  Beach,  F l o r i d a  32015-2055 

/ 

(904)  257-2400 
ATTORNEY FOR APPELLANT 
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A. B u t t e r w o r t h ,  1 2 5  N o r t h  Ridgewood Avenue ,  F o u r t h  F l o o r ,  D a y t o n a  
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F l o r i d a  B a r  No. 313815  
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