
IN THE SUPREME COURT OF FLORIDA 

STATE OF FLORIDA, 
) 

Petitioner, ) 
) 

v. ) 

JACKIE ANDERSON, 

CASE NO. 72,051 

Respondent. ) 

RESPONDENT'S BRIEF ON THE MERITS 

RICHARD L. JORANDBY 
Public Defender 
15th Judicial Circuit of Florida 
301 N. Olive Avenue, 9th Floor 
West Palm Beach, FL 33401 
(305) 820-2150 

JEFFREY L. ANDERSON 
Assistant Public Defender 

Counsel for Petitioner 



TABLE O F  CONTENTS - 

TABLE O F  CONTENTS 

A U T H O R I T I E S  C I T E D  

P R E L I M I N A R Y  STATEMENT 

STATEMENT OF T H E  C A S E  AND F A C T S  

SUMMARY O F  THE ARGUMENT 

ARGUMENT 

PAGE 

i 

ii 

1 

2 

3 

T H E  T R I A L  C O U R T  L A C K E D  J U R I S D I C T I O N  TO TRY 
RESPONDENT FOR THE O F F E N S E  O F  BURGLARY. 4 

CONCLUSION 8 

C E R T I F I C A T E  O F  S E R V I C E  8 



AUTHORITIES CITED 

CASES 

A l l e n  v.  S t a t e ,  463 So.2d 351 ,  360 
( F l a .  1st DCA 1 9 8 5 )  

Brau t igam v. MacVicar ,  73  So.2d 863  
( F l a .  1 9 5 4 )  

C a n c e l a  v .  S t a t e ,  2  So.2d 859 ,  1 4 7  F l a .  500 
( F l a .  1 9 4 1 )  

D i c a p r i o  v.  S t a t e ,  352 So.2d 7 8  
( F l a .  4 t h  DCA 1 9 7 7 )  

PAGE 

4  

5  

5  

4 

F l o r i d a  Nat .  Bank o f  J a c k s o n v i l l e  v .  K a s s e w i t z ,  
25 So.2d 271,  156 F l a .  761  
( F l a .  1 9 4 6 )  

Lane  v .  S t a t e ,  388 So.2d 1022  
( F l a .  1 9 8 0 )  

R a n d l e - E a s t e r n  Ambulance S e r v i c e  I n c . ,  v .  V a s t a ,  
360 So.2d 6 8  
( F l a .  1 9 7 8 )  6  

R o d r i g u e z  v .  S t a t e ,  441 So.2d 1129  
( F l a .  3d DCA 1 9 8 3 )  

S t u a r t  v .  S t a t e ,  360 So.2d 406,  413 
( F l a .  1 9 7 8 )  

S u l l i v a n  v .  S t a t e  ex  r e l .  McCrory, 49 So.2d 794 ,  797 
( F l a .  1 9 5 1 )  

Wi l cox  v .  S t a t e ,  248 So.2d 692 ,  694 
( F l a .  4 t h  DCA 1 9 7 1 )  

W i l s o n  v .  S t a t e ,  487 So.2d 1130  
( F l a .  1st DCA 1 9 8 6 )  



PRELIMINARY STATEMENT 

R e s p o n d e n t  was t h e  A p p e l l a n t  i n  t h e  c o u r t  below a n d  t h e  

d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  P e t i t i o n e r  was t h e  A p p e l l e e  i n  t h e  

c o u r t  below a n d  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  A l l  e m p h a s i s  

i n  t h i s  b r i e f  i s  s u p p l i e d  b y  R e s p o n d e n t  u n l e s s  o t h e r w i s e  i n d i -  

c a t e d .  A c o p y  of t h e  d i s t r i c t  c o u r t ' s  o p i n i o n  i s  a t t a c h e d  t o  t h e  

b r i e f  as  t h e  a p p e n d i x .  

T h e  f o l l o w i n g  s y m b o l s  w i l l  be u s e d :  

It R R e c o r d  o n  a p p e a l  

It S  R" S u p p l e m e n t a l  R e c o r d  o n  A p p e a l  

IIA" A p p e n d i x  



STATEMENT OF THE CASE AND FACTS 

Respondent would accep t  P e t i t i o n e r ' s  statement of the  case 

and f a c t s .  



SUMMARY OF THE ARGUMENT 

B e c a u s e  a  d e f e n d a n t  may n o t  w a i v e ,  o r  c o n s e n t  to ,  a  t r i a l  

c o u r t ' s  j u r i s d i c t i o n ,  t h e  c o n c e p t  o f  i n v i t e d  error c a n n o t  be  used  

t o  overcome t h e  t r i a l  c o u r t ' s  l a c k  o f  j u r i s d i c t i o n .  

O n l y  t h e  s t a t e  h a d  t h e  a u t h o r i t y  t o  b r i n g  t h e  o r i g i n a l  

c h a r g e  a g a i n s t  R e s p o n d e n t .  T h i s  c o u l d  o n l y  b e  done  by r e f i l i n g  

t h e  c h a r g e .  The t r i a l  c o u r t  had no a u t h o r i t y  t o  r e v i v e  t h e  o r i -  

g i n a l  c h a r g e .  



ARGUMENT 

THE TRIAL COURT LACKED JURISDICTION TO TRY 
RESPONDENT FOR THE OFFENSE OF BURGLARY. 

I n  t h i s  case  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  h a s  ce r t i -  

f i e d  t h e  f o l l o w i n g  q u e s t i o n  a s  o n e  o f  g r e a t  p u b l i c  i m p o r t a n c e :  

... w h e t h e r  i n v i t e d  error c a n  o v e r c o m e  t h e  f a c t  
t h a t  t e c h n i c a l l y  t h e  i n f o r m a t  i o n  h a s  b e e n  e x -  
t i n g u i s h e d  b y  t h e  f i l i n g  o f  a n  amended i n f o r -  
m a t i o n ,  o r  w h e t h e r  a n  i n f o r m a t i o n  so e x t i n -  
g u i s h e d  c a n  b e  r e v i v e d  b y  m u t u a l  a g r e e m e n t  o f  
t h e  s t a t e ,  t h e  d e f e n d a n t  and  t h e  c o u r t .  

T h u s ,  t h e  d i s t r i c t  c o u r t  h a s  p r e s e n t e d  t w o  q u e s t i o n s  t o  t h i s  

C o u r t .  O n e  i n v o l v e s  t h e  c o n c e p t  o f  i n v i t e d  e r ro r .  T h e  o t h e r  

i n v o l v e s  t h e  c o n c e p t  o f  r e v i v a l  o f  a n  e x t i n g u i s h e d  i n £  ormat i o n .  

B o t h  q u e s t i o n s  w i l l  b e  d i s c u s s e d  be low.  

A. I n v i t e d  error 

P e t i t i o n e r  a r g u e s  t h a t  t h e r e  was  error  -- t r y i n g  t h e  c h a r g e s  

w i t h o u t  j u r i s d i c t i o n  -- b u t  t h a t  t h e  e r r o r  was i n v i t e d  o r  

w a i v e d . l  I t  i s  w e l l - s e t t l e d  t h a t  j u r i s d i c t i o n  i s  t h e  v e r y  

power  o f  t h e  c o u r t  t o  h e a r  a  c a u s e  a n d  c a n n o t  b e  w a i v e d ,  o r  c o n -  

f e r r e d  u p o n  t h e  c o u r t  b y  a g r e e m e n t .  L a n e  v .  S t a t e ,  3 8 8  So.2d 

1 0 2 2  ( F l a .  1 9 8 0 ) ;  R o d r i g u e z  v .  S t a t e ,  4 4 1  So.2d 1 1 2 9  ( F l a .  3d DCA 

1 9 8 3 ) ;  D i c a p r i o  v .  S t a t e ,  3 5 2  S o . 2 d  7 8  ( F l a .  4 t h  D C A  1 9 7 7 ) ;  

J u r i s d i c t i o n  is  d e t e r m i n e d  s o l e l y  f r o m  t h e  f a c e  o f  t h e  i n f o r -  
m a t i o n .  A l l e n  v .  S t a t e ,  4 6 3  S o . 2 d  3 5 1 ,  3 6 0  ( F l a .  1st DCA 
1 9 8 5 ) ;  S u l l i v a n  v .  S t a t e  e x  r e l .  McCrory ,  49  So.2d 7 9 4 ,  7 9 7  
( F l a .  1 9 5 1 ) .  Once  an  amended i n f o r m a t i o n  h a d  b e e n  f i l e d ,  t h e  
o r i g i n a l  i n f o r m a t i o n  h a d  b e e n  v i t i a t e d .  W i l c o x  v .  S t a t e ,  2 4 8  
So.2d 6 9 2 ,  6 9 4  ( F l a .  4 t h  DCA 1 9 7 1 ) ;  42  C.J .S .  I n d i c t m e n t s  a n d  
I n f o r m a t i o n s  5 7 8 .  O n c e  t h e  a m e n d e d  i n f o r m a t i o n  was d i s -  
m i s s e d ,  t h e r e  was n o  j u r i s d i c t i o n  t o  t r y  t h e  b u r g l a r y  c h a r g e  
o n  t h e  o r i g i n a l  i n f o r m a t i o n .  W i l c o x ,  s u p r a .  



C a n c e l a  v .  S t a t e ,  2  So.2d  8 5 9 ,  1 4 7  F l a .  500 ( F l a .  1 9 4 1 ) ;  F l o r i d a  

N a t .  B a n k  o f  J a c k s o n v i l l e  v .  K a s s e w i t z ,  25  So.2d  2 7 1 ,  1 5 6  F l a .  

7 6 1  ( F l a .  1 9 4 6 ) ;  B r a u t i g a m  v .  M a c V i c a r ,  7 3  So .2d  8 6 3  ( F l a .  1 9 5 4 ) ;  

W i l s o n  v .  S t a t e ,  4 8 7  S o . 2 d  1 1 3 0  ( F l a .  1st DCA 1 9 8 6 )  ( t h e  a p p e l -  

l a n t  was n o t  e s t o p p e d  f r o m  a r g u i n g  l a c k  o f  j u r i s d i c t i o n  e v e n  

w h e r e  h e  c o n s e n t e d  t o  t h e  e r ro r ) .  T h u s ,  t h e  c o n c e p t  o f  i n v i t e d  

e r r o r  d o e s  n o t  a p p l y  t o  t h e  s i t u a t i o n  w h e r e  t h e r e  is a l a c k  o f  

j u r i s d i c t i o n .  

B. Revival of t h e  ext inguished information 

P e t i t i o n e r  d o e s  n o t  a d d r e s s  t h i s  q u e s t i o n .  However ,  b e c a u s e  

t h i s  q u e s t i o n  h a s  s o m e w h a t  more m e r i t  t h a n  t h e  c o n c e p t  of 

" i n v i t e d  error". R e s p o n d e n t  w i l l  a d d r e s s  i t .  

A f t e r  t h e  s t a t e  h a d  d e c i d e d  t o  w i t h d r a w  t h e  amended i n f o r m a -  

t i o n ,  R e s p o n d e n t  d e c i d e d  t o  p r o c e e d  t o  t r i a l  o n  t h e  o r i g i n a l  

i n f o r m a t i o n  a f t e r  t h e  t r i a l  c o u r t  i n f o r m e d  him t h a t  t h e  s t a t e  was 

g o i n g  t o  p r o c e e d  o n  t h e  o r i g i n a l  i n f o r m a t i o n  and  t h a t  h e  h a d  t h e  

r i g h t  t o  r e q u i r e  t h e  s t a t e  t o  r e f i l e  t h e  o r i g i n a l  i n f o r m a t i o n  

(SR3 ) . R e s p o n d e n t  i n d i c a t e d  t h a t  h e  u n d e r s t o o d  h i s  r i g h t s .  T h e  

t r i a l  c o u r t  t h e n  i n d i c a t e d  t h a t  t h e  case  w o u l d  p r o c e e d  o n  t h e  

o r i g i n a l  i n f o r m a t i o n . 2  

T h i s  i s s u e  i s  s o m e w h a t  d i f f e r e n t  t h a n  t h e  i s s u e  i n v o l v i n g  
i n v i t e d  error .  I n  a r g u i n g  i n v i t e d  e r r o r  i t  was u r g e d  t h a t  
t h e  t r i a l  c o u r t  c a n  act  w i t h o u t  j u r i s d i c t i o n  i f  d o n e  w i t h  t h e  
R e s p o n d e n t ' s  c o n s e n t .  W h e r e a s  t h e  p r e s e n t  i s s u e  d e a l s  
s t r i c t l y  w i t h  w h e t h e r  t h e  o r i g i n a l  i n f o r m a t i o n  was r e v i v e d  
t h u s  g i v i n g  t h e  t r i a l  c o u r t  j u r i s d i c t i o n ,  a n d  n o t  w h e t h e r  a 
t r i a l  c o u r t  c a n  a c t  w i t h o u t  j u r i s d i c t i o n .  



An analogous situation to the present case is presented in 

Randle-Eastern Ambulance Service, Inc. v. Vasta, 360 So.2d 68 

(Fla. 1978). In Randle this Court held that a voluntary dismis- 

sal of a complaint by the plaintiff divested the trial court of 

any jurisdiction to relieve the plaintiff of the dismissal. In 

essence, this Court held that once the plaintiff had dismissed 

his complaint, the trial court had no authority to try to revive 

the dismissed proceeding. This Court noted that while a plain- 

tiff has the privilege of dismissing a complaint, the dismissal 

privilege also carries with it a risk that the "action taken may 

prove prejudicial to the ultimate success of the litigation. " 

360 So.2d at 69. 

Like the court in Randle. when the state chose to dismiss 

the information against Respondent, the trial court was divested 

of jurisdiction to reinstate the original complaint. Like the 

plaintiff in Randle, in this case the state had the responsibil- 

ity of ensuring that a valid complaint was filed before the trial 

commenced. Once the amended information was dismissed, the state 

was required to file a new information. 

There is no constitutional or statutory authorization for 

the trial court to revive an information as an alternative to the 

requirement that the state file a new information. Nor is it the 

defendant's responsibility to do the state's job and ensure that 

he is properly charged with a crime. - Cf. Stuart v. State, 360 

So.2d 406, 413 (Fla. 1978) (it is not defendant's duty to do 

state's job in ensuring that the case is - not discharged due to a 

speedy trial violation) . Contrary to Petitioner's assertions, 



t h e  s t a t e  was - n o t  f o r c e d  by  R e s p o n d e n t ,  or t h e  t r i a l  c o u r t ,  t o  

p r o c e e d  to t r i a l  o n  a lower d e g r e e  f e l o n y .  A t  t h e  time o f  t r i a l ,  

t h e  s t a t e  s t i l l  c o u l d  h a v e  p r o c e e d e d  u n d e r  t h e  amended i n fo rma-  

t i o n ,  or  c o u l d  h a v e  f i l e d  a new i n f o r m a t i o n  c h a r g i n g  t h e  f i r s t  

d e g r e e  f e l o n y .  H o w e v e r ,  t h e  s t a t e  s p e c i f i c a l l y  c h o s e  t o  t r y  

Responden t  o n  t h e  s e c o n d  d e g r e e  f e l o n y ,  t h u s  a b a n d o n i n g  a n y  i d e a  

o f  p r o s e c u t i o n  o f  t h e  f i r s t  d e g r e e  f e l o n y .  The  c h a r g e  Responden t  

was to  b e  t r i e d  f o r  was s o l e l y  up t o  t h e  d i s c r e t i o n  o f  t h e  s t a t e .  

The  o r i g i n a l  c h a r g e  c o u l d  n o t  b e  r e v i v e d  by t h e  t r i a l  c o u r t .  The 

f a i l u r e  o f  t h e  s t a t e  t o  f i l e  a  new i n f o r m a t i o n  d e p r i v e d  t h e  t r i a l  

c o u r t  o f  j u r i s d i c t i o n .  



CONCLUSION 

WHEREFORE, b a s e d  u p o n  t h e  f o r e g o i n g  a r g u m e n t s  a n d  

a u t h o r i t i e s  c i t e d  h e r e i n ,  R e s p o n d e n t  r e s p e c t f  u l l y  r e q u e s t s  t h i s  

H o n o r a b l e  C o u r t  t o  a f f i r m  t h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  

C o u r t  o f  A p p e a l .  

R e s p e c t f u l l y  s u b m i t t e d ,  

RICHARD L. JORANDBY 
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