
I N  THE SUPREME COURT OF FLORIDA 

CBARLES W .  FERGUSON, 
1 

P e t i t i o n e r ,  

v s  . 
STATE OF FLORIDA, 

R e s p o n d e n t .  

CASE NO. 7 2 , 1 0 2  
(DCA #87-0714)  

PETITIONER'S REPLY BRIEF ON THE MERITS 

RICHARD L. JORANDBY 
P u b l i c  D e f e n d e r  

MARGARET GOOD 
A s s i s t a n t  P u b l i c  D e f e n d e r  
1 5 t h  J u d i c i a l  C i r c u i t  
9 t h  F l o o r  G o v e r n m e n t a l  C e n t e r  
3 0 1  N o r t h  O l i v e  Avenue  
West P a l m  B e a c h ,  F l o r i d a  3 3 4 0 1  
( 3 0 5 )  820-2150 

C o u n s e l  f o r  P e t i t i o n e r .  



TABLE OF CONTENTS 

Table of Contents 

Authorities Cited 

Argument -- 

PAGE 

i 

i i 

POINT I 1 

WHETHER THE DISTRICT COURT ERRED IN AFFIRMING 
PETITIONER'S CONVICTION FOR KIDNAPPING WHERE 
CONFINEMENT IN AN UNLOCKED BATHROOM WAS SLIGHT, 
INCONSEQUENTIAL AND DID NOT SUBSTANTIALLY 
LESSEN THE RISK OF DETECTION. 

POINT I1 

PETITIONER'S CONVICTION FOR USE OF A FIREARM IN 
COMMISSION OF A FELONY MUST BE VACATED. 

Conclusion 

Certificate of Service 



AUTHORITIES CITED 

CASES 

Hall v. State, 517 So.2d 678 
(Fla. 1988) 

Trushin v. State, 425 So.2d 1126 
(Fla. 1983) 

Witt v. State, 387 So.2d 922 
(Fla. 1980) 

PAGE 



ARGUMENT 

POINT I 

WHETHER THE DISTRICT COURT ERRED IN AFFIRMING 
PETITIONER'S CONVICTION FOR KIDNAPPING WHERE 
CONFINEMENT IN AN UNLOCKED BATHROOM WAS SLIGHT, 
INCONSEQUENTIAL AND DID NOT SUBSTANTIALLY 
LESSEN THE RISK OF DETECTION. 

Petitioner will rely on the arguments presented in his 

Initial Brief on the Merits. 



POINT I1 

PETITIONER'S CONVICTION FOR USE OF A FIREARM I N  
COMMISSION OF A FELONY MUST BE VACATED. 

R e s p o n d e n t  a s se r t s  t h i s  C o u r t  "mus t  r e f r a i n "  f r o m  d e t e r m i n -  

i n g  t h e  s e c o n d  p o i n t  p r e s e n t e d  i n  p e t i t i o n e r ' s  b r i e f  b u t  t h e n  

c i t e s  two cases which  c l e a r l y  r e c o g n i z e  t h i s  C o u r t ' s  j u r i s d i c t i o n  

t o  c o n s i d e r  a n c i l l a r y  i s s u e s  ( ~ e s p o n d e n t ' s  B r i e f  a t  p a g e  1 5 ) .  

O n c e  t h i s  C o u r t  h a s  j u r i s d i c t i o n ,  i t  may c o n s i d e r  a n y  i t e m  t h a t  

may a f f e c t  t h e  case  i f  n e c e s s a r y .  T r u s h i n  v .  S t a t e ,  425  So.2d 

1126  ( F l a .  1 9 8 3 ) .  

T n e r e  i s  n o  p r o b l e m  h e r e  w i t h  r e t r o a c t i v e  a p p l i c a t i o n  o f  

H a l l  v .  S t a t e ,  5 1 7  S o . 2 d  678  ( F l a .  1 9 8 8 ) ,  b e c a u s e  t h i s  i s s u e  is  

n o t  b e i n g  r a i s e d  o n  c o l l a t e r a l  a t t a c k ,  i e . ,  t h i s  c a s e  is  s t i l l  i n  

t h e  a p p e l l a t e  " p i p e l i n e . "  T h e r e f o r e ,  W i t t  v .  S t a t e ,  387 So.2d 

9 2 2  ( F l a .  1 9 8 0 ) ,  d o e s  n o t  r e q u i r e  t h a t  t h i s  C o u r t  l e t  s t a n d  

a p p e l l a n t ' s  i n v a l i d  a n d  i m p r o p e r  c o n v i c t i o n  f o r  t h e  s e c o n d  d e g r e e  

f e l o n y  o f  u s e  o f  a  f i r e a r m  d u r i n g  c o m m i s s i o n  o f  a  f e l o n y .  



CONCLUSION 

B a s e d  o n  t h e  f o r e g o i n g  r e a s o n s  a n d  f o r  t h e  r e a s o n s  a d v a n c e d  

i n  p e t i t i o n e r ' s  i n i t i a l  b r i e f ,  p e t i t i o n e r  r e q u e s t s  t h i s  C o u r t  t o  

v a c a t e  h i s  c o n v i c t i o n s  f o r  k i d n a p p i n g  a n d  u s e  o f  a f i r e a r m  i n  

c o m m i s s i o n  o f  a f e l o n y .  
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