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PRELIMINARY sTATEI%Nl' 

The following symbols w i l l  be used t o  designate references t o  the record: 

-- Record a? Direct Appeal t o  t h i s  Court; IIRI! 

-- Record cn Appeal of Moticn t o  Vacate Jlldgment and Sentence. I1 p c l l  

"App" -- Appendix t o  Moticn t o  Vacate 

All other citations w i l l  be self-explanatory or w i l l  be otherwise explained. 
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STATEMENT OF THE CASE AND PROCEDURAL HISTORY 

QI December 2, 1980, t h e  body of James Walsworth was discovered n e x t  t o  h i s  car 

i n  a park ing  l o t  i n  F t .  Lauderdale (R. 287). The fo l lowing  day ,  t h e  body of R u s s e l l  

Bettis was discovered i n  an a l l e y  in  t h e  same gene ra l  area (R. 304). That area of 

F t .  Lauderdale contained several gay ba r s ,  f requented by male p r o s t i t u t e s  and t h e i r  

customers. Acting on informaticn from a c i t i zen ,  t h e  police picked up Mr. Thomas on 

December 8, 1980 (R. 609). Mr. Thomas was charged with two counts  of f i r s t  degree  

murder. 

A t  t r i a l ,  t h e  State introduced no  phys i ca l  evidence l i n k i n g  Mr. Thomas t o  t h e  

o f f enses ,  bu t  r e l i e d  m Mr. Thomas' s ta tements  t o  t h e  police (R. 618-711, t o  h i s  

f a t h e r  (R. 671-731, and t o  an acquaintance (R. 725).  Mr. Thomas t e s t i f i e d ,  recanted 

h i s  cunfession t o  t h e  police and denied making t h e  s ta tements  t o  h i s  f a t h e r  and t h e  

acquaintance (R. 1017-90). The ju ry  d e l i b e r a t e d  for  s i x  or seven hours ,  returned 

without  a v e r d i c t ,  received a or Allen charge, and returned g u i l t y  

v e r d i c t s  cn both counts  (R. 1246) .  The sen tenc ing  hear ing  began t h e  nex t  day  (R. 

1250, 13181, after t r i a l  counsel  t o l d  t h e  court t h a t  he was n o t  prepared t o  proceed 

(R. 1250-53). 

Defense counsel  then called street people,  homosexuals, and o t h e r  f r i e n d s  of Mr. 

Thomas, t o  t e s t i f y  as t o  h i s  p rospec t s  f o r  r e h a b i l i t a t i c m ,  h i s  gene ra l  g o d  

cha rac t e r ,  and h i s  f r i e n d l y ,  mild n a t u r e .  Cor rec t i cna l  o f f i c e r s  t e s t i f  ied t h a t  Mr. 

Thomas was a g o d  p r i s c n e r  (R. 1254-90). The ju ry  unanimously recommended l i f e  on 

both counts  (R. 1315).  

In  t h e  p e r i d  between t h e  j u r y ' s  recommendaticn and judge sen tenc ing ,  de fense  

counsel  was arrested and was under c r imina l  i n v e s t i g a t i o n ,  which e s s e n t i a l l y  forced 

him t o  close h i s  off ice (R. 1333-49). The judge denied a moticn f o r  a continuance 

and a new t r i a l .  Sentencing proceeded cn August 24, 1981, and t h e  court overrode t h e  

l i f e  recommendation. Mr. Thomas' conv ic t i cns  and sentences  were affirmed by t h i s  
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Court ,  two justices d i s s e n t i n g  from af f i rmance  of t h e  d e a t h  sen tence .  Thomas v. 

State, 456 So. 2d 454 (F la .  1984).  - 
On March 11, 1986, t h e  Governor signed a d e a t h  warrant  i n  Mr. Thomas' case. Mr. 

Thomas f i l e d  an o r i g i n a l  P e t i t i m  f o r  a Writ of Habeas Corpus and an Applicatim f o r  

a S tay  of Executim in  t h i s  Court  and a R u l e  3.850 motim in  t h e  C i r c u i t  Court. 

Court s tayed  t h e  executim. 

T h i s  

With t h e  s tate a t t o r n e y ' s  agreement, t h e  C i r c u i t  Court 

en te red  an o rde r  allowing an amended R u l e  3.850 motim t o  be f i l e d  after t h i s  Court 

ruled m t h e  habeas corpus p e t i t i o n .  On October 2, 1986, t h i s  Court, wi th  one 

d i s s e n t e r ,  denied Mr. Thomas habeas corpus r e l i e f .  Thomas v. Wainwright, 495 So. 2d 

172 (F la .  1986) .  A p e t i t i o n  f o r  a writ of certiorari f i l e d  i n  t h e  United S t a t e s  

Supreme Court  was denied .  Thomas v. F lo r ida ,  107 S. C t .  1360 (1987).  An amended 

Rule 3.850 motim was f i l e d  m May 28, 1987, and was denied without  a requested 

e v i d e n t i a r y  hear ing  m February 15, 1988. Mr. Thomas f i l ed  a t ime ly  appeal. 

ARGUMENT 

CLAIM I 

THE RULE 3.850 COURT'S SUMMARY DENIAL OF MR. THOMAS' MOTION 
TO VACATE JUDGMENT AND S E N I E N C E  WAS ERRONEOUS AS A MATTER OF 
LAW AND FACT. 

Under t h i s  C o u r t ' s  well-settled precedents ,  a Rule 3.850 movant is e n t i t l e d  t o  

an e v i d e n t i a r y  hear ing  u n l e s s  " the  motim and t h e  f i l e s  and t h e  records  in  t h e  case 

conc lus ive ly  show t h a t  t h e  prismer is entitled t o  no  relief .I' Fla .  R. Crim. P. 

3.850; Lemm v.  State, 498 So. 2d 923 (F la .  1986); S t a t e  v. Crews, 477 So. 2d 984 

(F la .  1985); O'Callaghan v. S t a t e ,  461 So. 2d 1354 (Fla .  1984);  S t a t e  v. S i r e c i ,  502 

So. 2d 1221 (F la .  1987);  Masm v. S t a t e ,  489 So. 2d 734 (F la .  1986); Squires v. 

State, 513 So. 2d 138 (F la .  1987);  Gorham v. S t a t e ,  521 So. 26 1067 (F l a .  1988) .  Mr. 

Thomas' Motim alleged f a c t s  which, i f  proven, would enti t le him t o  r e l i e f  The 

f i l e s  and records  i n  h i s  case d o  n o t  "conc lus ive ly  show t h a t  he is entit led t o  no 

relief," and t h e  t r i a l  court 's  summary d e n i a l  of h i s  motim, without  an e v i d e n t i a r y  

hear ing ,  was theref  ore erroneous.  

2 



Mr. Thomas' verified R u l e  3.850 motim alleged and supported extensive non- 

record facts  in  support of claims which have t radi t imal ly  been raised by sworn 

al legatims i n  Rule 3.850 post-canvictim proceedings and tested through an 

evidentiary hearings. Mr. Thomas is entitled t o  an evidentiary hearing w i t h  respect 

t o  h i s  claims, unless t h e  f i l e s  and records in t h e  case conclusively show that he 

w i l l  necessarily - lose m each claim. 

of that portim of the f i l e s  and records which conclusively shows that the prismer 

In that instance, t h e  judge must attach "a copy 

is entitled t o  no rel ief .  . . Fla. R. C r i m .  P. 3.850. Otherwise, an evidentiary 

hearing is proper. 

court's order here (the Defendant's Moticn fo r  New Trial;  the Pre-Sentence 

Those port ims of the record which were attached t o  t h e  t r i a l  

Investigatim Report; and the Defendant's Motim for Rehearing) i n  no way refute or 

rebut Mr. Thomas' sworn and supported allegaticns, and an evidentiary hearing was and 

is therefore proper. 

Mr. Thomas' claims are of the type classically recognized as issues warranting 

f u l l  and f a i r  R u l e  3.850 evidentiary resolutim. Obviously, the question of whether 

a capital inmate was denied effective assistance of counsel during either t h e  capital 

guilt-innocence or penalty phase proceedings is a paramount example of a claim 

requiring an evidentiary hearing for  its proper resolutim. - See O'Callaghan, supra; 

Squires, supra: Groover v. State, 489 So. 2d 15 (Fla. 1986). Mr. Thomas' claim that 

he was denied a professimally adequate pre t r ia l  mental health evaluation due to  

fai lures m the part of counsel and the court-appointed mental health professional is 

also a traditimally-recognized Rule 3.850 evidentiary claim, -- see Masm, - supra; 

Sireci, supra; cf. Groover v.  State, supra. Numerous other evidentiary claims - - 
requiring a f u l l  and f a i r  hearing for  their proper resolutim were also presented by 

Mr. Thomas' Rule 3.850 moticn. 

In O'Callaghan, - supra, t h i s  Court recognized that a hearing was required because 

facts  necessary to  the disposition of an ineffective assistance claim were not "of 

record .I1 See also Vaught v.  State, 442 So. 2d 217, 219 (Fla. 1983) . Indeed, t h i s  -- 
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Court has stated tha t  it 

. . . encourage[s] t r i a l  judge t o  conduct evidentiary 
hearings when faced w i t h  t h i s  type of proceeding in view of 
t h e  re la t ive ly  recent d e c i s i m  in t h e  United States  Supreme 
Court in Sumer v.  Mata, 449 U.S. 539 (1981). It is 
important f o r  t h e  t r i a l  courts of t h i s  state t o  recognize 
tha t ,  if they hold an evidentiary hearing an t h i s  type of 
issue, under t h e  Sumer d e c i s i m  t h e i r  f inding of f a c t  has a 
presumptim of correctness in t h e  United States  d i s t r i c t  
courts. 

. . .  
The prac t ica l  e f f ec t  of t h e  s t a t e  court ' s  den ia l  of an 
evidentiary hearing on an ineff ective-assistance-of -counsel 
claim is t o  leave t h e  f ac tua l  f inding of t h i s  issue t o  t h e  
federal  courts.  It  is f o r  t h i s  reasm tha t  we suggest, even 
when not legal ly  required , t h a t  t r i a l  courts conduct, i n  
most instances, evidentiary hearings an t h i s  type of issue. 

Jmes v. State ,  446 So. XI 1056, 1062-63 (Fla. 1984). 

Thus, t h i s  Court has not hesitated t o  remand R u l e  3.850 cases f o r  required 

evident i a  ry hearings . See, e.g., Zeigler v. Sta te ,  452 So. XI 537 (1984); Vaught, -- 
supra; Lemon, supra; Squires, supra; GOrham, supra; Smith v. Sta te ,  461 So. XI 1354 --- 
(F la .  1985); Morgan v. Sta te ,  461  So. XI 1534 (Fla 

673 (Fla. 1980); McCrae v. State ,  437 So. 2d 1388 

437 So. 2d 1099 (Fla. 1983). These cases control: 

1985); Meeks v. State ,  382 So. 2d 

Fla. 1983); LeDuc v. State ,  415 

808 (Fla. 1982); Arango v. State,  

Mr. Thomas was (and is) en t i t l ed  

t o  an evidentiary hearing, and t h e  t r i a l  court ' s  summary denial  of h i s  R u l e  3.850 

Motim was theref ore erroneous. 

CLAIM I1 

THE FAILURE OF THE TRIAL J U D a  TO CONSIDER NONSTATUTORY 
MITIGATING CIRCUMSTANCES VIOLATED M R .  THOMAS' EIGHTH AND 
FOURTEENTH AMENDMENT RIGEKTS, AND TRIAL COUNSL UtW3ASONAF3LY 
AND INEFFECTIVELY FAILED TO ADDRESS THE ISSUE. 

Mr. Thomas' case presents a c l a s s i c  and compelling v i o l a t i m  of Hitchcock v.  
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Dugger, 107 S. C t .  1821 (19871.l Although evidence suppor t ing  a m u l t i t u d e  of non- 

s t a t u t o r y  m i t i g a t i n g  circumstances was presented , t h e  judge f a i l e d  t o  g ive  

cons idera t icn  t o  any evidence which was not  d i r e c t l y  pertinent t o  t h e  s t a t u t o r y  

m i t i g a t i n g  circumstances.  Thus, in a case in  which t h e  ju ry  unanimously recommended 

a l i f e  sen tence  and i n  which t h e  judge found two s t a t u t o r y  m i t i g a t i n g  circumstances,  

a wealth of evidence in  mi t iga t i cn  was never considered by t h e  sen tencer .  Mr. Thomas 

was sentenced t o  d e a t h  in v i o l a t i c n  of t h e  e igh th  and f o u r t e e n t h  amendments. 

A sen tencer  i n  a capital case may n o t  l i m i t  h i s  or her  cons idera t ion  of 

m i t i g a t i n g  circumstances.  Hitchcock v. Dugger, 107 S. C t .  1821 (1987); Eddings v. 

Oklahoma, 455 U. S. 104, 113-14 (1982); Lockett v. Ohio, 438 U. S. 586 (1978).  In 

F lo r ida ,  a death- sentenced p e t i t i c n e r  is e n t i t l e d  t o  relief i f  such a l i m i t a t i o n  

occurs e i t h e r  before  a sentenc ing  j u r y  or a sen tenc ing  judge: 

The record of t h e  sen tenc ing  proceeding i n  t h i s  case 
shows a si tuat i .cn similar t o  t h a t  found i n  Hitchcock v.  

, 107 S. C t .  1821, 95 L.Ed.ad 347 - ~ 9 9 e r t  - U.S. 
(1987). There t h e  Supreme Cour t  found t h a t  " the  sen tenc ing  
proceedings a c t u a l l y  conducted'' showed t h a t  t h e  sen tenc ing  
judge operated under t h e  assumption t h a t  non- sta tu tory  
m i t i g a t i n g  circumstances could n o t  be ccnsidered.  Id .  107 
S. C t .  a t  1823. 

- 

. . . .  
[ W l e  f i n d  t h a t  t h e  t r i a l  judge who sentenced appellant t o  

d e a t h  d i d  not be l i eve  he was obl iged t o  receive and cons ider  
evidence p e r t a i n i n g  t o  n m - s t a t u t o r y  m i t i g a t i n g  f a c t o r s .  

'Before t h e  d e c i s i c n  in  Hitchcock, Mr. Thomas presented t h i s  claim t o  t h i s  Court  
in  a P e t i t i c n  for  a Writ of Habeas Corpus. Relying on its pre-Hitchcock d e c i s i c n s ,  
t h e  Court  denied rel ief .  Thomas v. Wainwright, 495 So. ad 172 (1986). In t h e  R u l e  
3.850 proceedings,  t h e  t r i a l  court found t h a t  t h i s  Court's d e n i a l  of t h e  claim and 
t h e  fac t  t h a t  t h e  claim was not ra i sed  cm d i r e c t  appeal forec losed  t h e  t r i a l  c o u r t ' s  
review of t h e  claim (Order, p. 3 ) .  A s  is clear from every  post-Hitchcock 
pronouncement of t h i s  C o u r t ,  no procedura l  bar  now forecloses t h i s  Court 's review of 
Mr. Thomas' Hitchcock claim. See Waterhouse v. S t a t e ,  522 So. ad 341 (Fla .  1988); 
Downs v.  Dugger, 514 So. 23 1069 (Fla .  1987); Thompson v. Dugger, 515 So. ad 173 
(Fla .  1987) ; Morgan v. State, 515 So. ad 975 (Fla .  1987) ; Ri ley  v. Wainwright, 517 
SO. ad 656 (F-ae v. S t a t e ,  510 SO. XI 874 (Fla .  1987); &lap v. Dugger, 
513 So. 
S t a t e ,  525 So. ad 853 (Fla .  1988);  Fos te r  v. S t a t e ,  518 So. ad 901 (Fla .  1988); 
Ze ig le r  v. Dugger, 524 So. 23 419 (Fla .  1988).  

- 

659 (Fla .  1 9 8 7 ) t D u g g e r ,  519 So. 2d 601 (Fla .  1988); Combs v. 



This f inding,  based m t h e  record, is s u f f i c i e n t  t o  require 
a new sentencing hearing. 

McCrae v. S ta te ,  510 So. ad 874, 880 (Fla. 1987). When "the t r i a l  judge be l i eve l s l  

t h a t  non- statutory mi t igat ing evidence [is] not  a proper consideration ,'l resentencing 

is required. Zeigler v. Dugger, 524 So. 2d 419, 421 (F l a .  1988). See a l s o  Morgan v. 

S ta te ,  515 So. 2d 975, 976 (F l a .  1987) (" I t  is abundantly clear from t h e  record t h a t  

. . . t h e  t r i a l  judge d id  not  take i n t o  account . . . any evidence of non- statutory 

mi t igat ing circumstances"); Riley v. Wainwright, 517 So. Xi 656, 659 (F la .  

1987) ( " [T lhe  s tandards imposed by Lockett bind both the  judge and t h e  jury under our 

law"); Messer v. Florida,  834 F.23 890, 892 (11 th  C i r .  1987)(same). 

-- 

In Mr. Thomas' case, both t h e  judge and jury  were constrained in t h e i r  

consideration of non- statutory mit igat ion . The jury never theless  returned a 

unanimous l i f e  recommendatim . The judge, however , overrode t h a t  recommendation and 

imposed death ,  f a i l i n g  t o  consider evidence of nm-s ta tu to ry  m i t i g a t i m  . Mr. Thomas 

was thus  denied an individualized and r e l i a b l e  c a p i t a l  sentencing determination. H i s  

ent i t lement t o  r e l i e f  on t h e  merits is obvious: the re  can be no doubt t h a t  t h e  

proceedings resu l t ing  in h i s  sentence of death  violated t h e  mandate of Hitchcock v. 

Dugger. See a l s o  Lockett, supra; Skipper v .  South Carolina, 106 S. C t .  1669 (1986); 

Eddings, supra. 

mi t igat ing circumstances p a r a l l e l s  the  Hitchcock sentencing c o u r t ' s  l imited 

consideration of nm-s ta tu to ry  mit igat ion.  

-- 
The t r i a l  judge's  f a i l u r e  t o  consider evidence of non- statutory 

In Hitchcock, t h e  unanimous court  held : 

[ I l t  could not  be clearer t h a t  t h e  advisory jury was 
ins t ructed  not  t o  c m s i d e r ,  and t h e  sentencing judge refused 
t o  c m s i d e r  , evidence of non- statutory mi t igat ing 
circumstances, and t h a t  t h e  proceedings therefore  d id  not  
comport w i t h  t h e  reuuirements of Sk imer  v. South Carolina. 
476- U.S. - , 106 S: C t .  1669, 90 L.ii.26 1 (19861, Eddings 
v. Oklahoma, 455 U.S. 104, 102 S.Ct. 869, 71 L.Ed.23 1 
(19821, and Lockett v. Ohio, 438 U.S. 586, 98 S. C t .  2954, 
57 L.Ed .2d 973 (1978) ( p l u r a l i t y  opinion) . 

107 S. C t .  at 1824. 

Ed Thomas' sentence of death  resulted from proceedings which were as 

u n c o n s t i t u t i m a l  as those in Hitchcock. Mr. Thomas is e n t i t l e d  t o  t h e  same r e l i e f ,  
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A. THE TRIAL JUDGE BELIEVED THAT HE COULD NOT CONSIDER NON-STATUTORY 
MITIGATING EVIDE NCE 

1. Record Evidence that the Trial JMge Improperly Failed t o  Cmsider 
Nm-Statutory Mitigation. 

Most strikingly indicative of the t r i a l  court's fai lure t o  consider non- 

statutory mitigatim is what occurred a t  argument m a defense motim for  rehearing, 

heard after  the court had imposed sentence. A t  least f ive  individuals testified 

before the jury that Mr. Thomas was an excellent candidate for  rehabilitation i n  

prism (R. 1255, 1257, 1259, 1262, 1267, 1268), which is a recognized non-statutory 

mitigating circumstance. 

judge, and in  discussing 

colloquy occu r red : 

[MR.  KENT 

See Skipper, supra. In the la ter  argument t o  the t r i a l  - 
the unanimous jury  recommendation of l i f e ,  t h e  following 

: [Tlhey, after  speaking w i t h  different jurors 
after the fact ,  took into account certain mitigating 
circumstances such as the defendant's youth and the 
defendant prior -- 
MR. HANCOCK: I apologize for  interrupting, but I would 
object . 
THE COURT: 
have had w i t h  someone else. 

I don ' t  want to  hear any discussions that you 

M R .  KENT: R i g h t .  I am going to assume that in making that 
recommendation the jurors took i n t o  account the defendant ' s  
youth. [a statutory mitigating circumstance] 

TEE COURT: So did  I. 

MR. KENT: H i s  lack of involvement in  other criminal 
activity. [a statutory mitigating circumstance] 

THE COURT: Sodid I. 

MR. KENT: And h i s  l ikel ihod and hope for  rehabil i tat im. 
[a nonstatutory - mitigating circumstance] 

THE COURT: That is not in t h e  mitiaatina. 
~ ~~~ 

(R. 1374-75)(emphasis added). Actually there was plenty of rl[t]hatll  (rehabilitation) 

in  evidence, but  ' r[tlhat" is not in  the statutory list of mitigating circumstances 

and, consequently, the t r i a l  court d id  no t  answer that "[ t lhat"  was me of the t h i n g s  
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he considered. 

The record is replete w i t h  other documentatim that t h e  court believed the 

statutory list of mitigating circumstances t o  be an exclusive list. The t r i a l  court 

emphasized that he would not impose sentence without f i r s t  receiving a presentence 

hvest igat im (PSI)(R. 24, 1352, 1356-58, 1361). The PSI makes evident that the PSI 

preparer was under a miscanception about capital sentencing, a misconceptim that 

foreshadowed the t r i a l  court's constitutional error. In arriving a t  a 

recommendation, the preparer examined "the - aggravating and mitigating circumstances 

which Florida Statutes sec. 921.141 requires the court t o  consider. . . . I 1  (App. 2, 

p. 9)(emphasis added). The preparer then went through the statutory list, without 

any discussion of non-statutory mitigating circumstances, and arrived a t  a "simple 

mathematical process" : 

In summatim, the entire incident is a tragedy. Any time a 
l i f e  is taken it is a heinous crime. However as a simple 
mathematical process the aggravating circumstances and 
mitigating circumstances required for  the death penalty are 
not present in  count I, therefore the death penalty is not 
recommended. 

In count I1 it is f e l t  that the aggravating circumstances 
outweigh the mitigating circumstances and . . . lead t h i s  
Officer t o  professimally recommended [s ic]  that the court 
impose the maximum penalty allowed by the law: death. 

(App. 2, p. 12)(emphasis added). 

T h i s  unconstitutimal mathematical process was mirrored i n  the court's 

sentencing order, the 

too made findings "[p 

(R. 1545). The court 

court that a d m i t t e d  placing great weight m the PSI. The court 

ursuant t o  t h e  provisims of Florida Statute sec. 921.141(3)" 

too listed only the statutory cr i ter ia ,  made no mention of non- 

statutory mitigating circumstances, and used a simple mathematical process: 

In summary, the Court f i n d s  that of nine aggravating 
circumstances, me is applicable as t o  Count I, and f ive 
were applicable as t o  Count 11. As t o  the mitigating - 
circumstances, two applied in  t h i s  case as t o  each Count. 

(R. 1547-48) (emphasis added).  (See also R. 1366-67). -- 
The t r i a l  court also revealed through jury instructions the belief that 
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m i t i g a t i m  was l i m i t e d .  

informed t h a t  " [ a l t  the  conclus im of t h e  taking of t h e  evidence and after  argument 

of counsel, you w i l l  be ins t ruc ted  on the  factors in  aggravaticn and mi t iga t ion  t h a t  

you may consider" (R. 1253)(emphasis d d e d ) .  T r u e  t o  h i s  word, the  t r i a l  court 

ins t ruc ted  t h e  jury: 

Before t h e  sentencing proceeding began, the  jury  was 

The mi t iga t ing  circumstances which you may consider i f  
es tabl i shed by t h e  evidence, are these: 

(R. 1310 . The s t a t u t o r y  list, and only t h e  s t a t u t o r y  list, followed. 

The s ta te  a t torney likewise believed t h a t  m i t i g a t i m  was l i m i t e d  t o  t h e  

s t a t u t o r y  factors, and h i s  comments t o  t h a t  e f f e c t  t o  the  judge and jury  were never 

corrected. When recommending punishment in a pleading, t h e  state a t to rney  mentimed 

m l y  s t a t u t o r y  m i t i g a t i m  (R. 1542). In c los ing argument a t  the  penal ty  phase, t h e  

s ta te  a t to rney  informed the  jury  t h a t  t h e  law was r e s t r i c t i v e :  

And you have t o  make a recommendatim and you have t o  base 
t h a t  m t h e  law and the  f a c t s .  And the  judge is going t o  
instruct vou an what t h e  law is. and t h e r e  are c e r t a i n  

~ & - - -  - _. . - - - -. - - 

mit iga t ing  circumstances you can consider and there are 
c e r t a i n  aggravating circumstances. 

(R. 1291-92) (emphasis d d e d ) .  

take i n t o  cmsideratim"] 1 .  

(See -- a l s o  R. 1293 ["there are ce r t a in  th ings  you can 

Clear ly ,  t h e  t r i a l  judge d id  no t  be l ieve  he could cmsider and d id  not  consider 

evidence of non- statutory mi t iga t ing  circumstances. The judge did  no t  consider Mr. 

Thomas' p o t e n t i a l  for  r e h a b i l i t a t i m  because " [ t l h a t  is not  in t h e  mit igat ing" - d. 

Skipper, supra, 106 S.Ct.  a t  1671 (good behavior in  j a i l  is re levant  mi t iga t ing  

evidence);  t h e  judge gave t h e  jury  the  same i n s t r u c t i c n  as t h a t  given t o  t h e  jury  in 

Hitchcock, - see 107 S. C t .  at 1824; t h e  judge discussed only s t a t u t o r y  mi t iga t ing  

circumstances in  h i s  sentencing order, f ind ing  t h a t  t h e  s t a t u t o r y  mi t iga t ing  

circumstances did  no t  outweigh t h e  s t a t u t o r y  aggravating circumstances. As ref lec ted  

in  h i s  jury  ins t ruc t ions ,  - see Zeigler  v. Dugger, 524 So. ad a t  420 ("Unless there is 

something in  t h e  record t o  suggest t o  t h e  contrary,  it may be presumed t h a t  the  
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judge's percepticn of t h e  law coincided wi th  t h e  manner in which t h e  jury was 

inst ructed") ,  and as  shown by h i s  sentencing order, t h e  sentencing judge i n  Mr. 

Thomas' case "assumed . . . a prohibition [against non-statutory mitigation]" and 

foreclosed h i s  review. Hitchcock, 107 S. C t ,  a t  1823; see a l so  McCrae, - supra; -- 
Zeigler, supra; Morgan, supra; Messer, supra. - - 

2. Ncn-Record Evidence That The Trial Judge Improperly Failed t o  
Cmsider Nm-Statutory Mitigation. 

In add i t im  t o  t h e  record evidence discussed above, nmrecord information 

supports t h e  propositicn tha t  Mr. Thomas' t r i a l  judge d id  not believe he could 

consider non-statutory mitigating circumstances a t  t h e  time of t r i a l  in 1981. The 

best i nd i ca t im  is Herzog v ,  Sta te ,  439 So.23 1372 (F l a .  1983), a decision regarding 

another cap i ta l  case tried before Mr. Thomas' judge. In t h a t  case, an override of a 

jury 's  l i f e  recommendaticn was overturned m appeal because, in te r  a l i a ,  there was no 

indicaticn t h a t  t h e  t r i a l  court considered non-statutory mitigating circumstances: 

The t r i a l  court properly found t h a t  no s ta tutory mitigating 
circumstances existed; however, there is no ind ica t im in 
t h e  sentencing order tha t  the court considered non-statutory 
mitigating c i  r cums t an ces . 

- Id. a t  1376. The smtencing order i n  Herzog was signed December 1, 1981, four months 

a f t e r  t h e  Thomas order (see App. 2 0 ) .  - 
In f i v e  other cap i ta l  cases decided around t h e  same time a s  N r .  Thomas' case, 

the same t r i a l  judge prepared similar sentencing orders discussing only s ta tutory 

mitigating circumstances. 

order dated September 30, 1981, App. 20) ;  Jacksm v. State ,  464 So. 2d 1181 (Fla. 

1985) (sentencing order dated December 2, 1981, App. 20); Livingstm v. State,  458 So. 

23 235 (Fla. 1984)(sentencing order dated January 5, 1982, App. 2 0 ) ;  McCray v. 

State ,  416 So. 2d 804 (Fla.  1982) (sentencing order dated August 30, 1980, App. 2 0 ) ;  

- See W i l s o n  v. State ,  436 So. 23 908 ( F l a .  1983)(sentencing 

O'Callaghan v. State,  461  So. 23 1354 (F l a .  1984)(sentencing order dated May 12 ,  

1981, App. 20) .  It was not u n t i l  1984 t h a t  t h e  t r i a l  court changed its standard 

sentencing order t o  include language acknowledging non-statutory mitigating 
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circumstances. In  State v. Thompson, 84-148CF, t h e  court signed a sentencing order 

m November 8, 1984, stating: "There were no non-statutory mitigating circumstances 

presented t o  the court" and "As t o  t h e  mitigating circumstances none applied i n  t h i s  

case, statutory or non-statutory'' (App. 20, pp. 4-5). It  is manifestly clear that 

the t r i a l  judge who sentenced Mr. Thomas t o  death came t o  realize the need t o  

consider non-statutory mitigating circumstances only after  Mr. Thomas' case. 

The sentencing order in  Mr. Thomas' case followed the pattern of the t r i a l  

judge's pre-Thompsm sentencing orders. Furthermore, the record of proceedings in  

t h i s  case shows that t h e  t r i a l  court did not consider non-statutory mitigation. 

B. THE HECORD NON-STATUTORY FACTORS WHICH WERE IGNOHED 

The record of the proceedings i n  Mr. Thomas's case is replete wi th  nm-statutory 

mitigaticn. The defense presented numerous lay witnesses a t  t h e  penalty phase, and 

the presentence investiqatim report cmtained addit imal non-statutory mitigatim . 
1. Nmstatutory Mitigatim Before The Jury 

Even though Ed Thomas had been abandmed by h i s  family a t  an early age, he 

managed t o  fend for himself without trouble while l i v i n g  i n  the hardened s t reet  

world. 

the police witnesses test if ied,  drugs, alcohol, crime, abject poverty, and i l l i c i t  

homosexual prost i tut im were pervasive. Th i s  is the world , in  Fort Lauderdale and 

elsewhere, where twenty-year-old Ed Thomas was forced t o  live, and the world i n  which 

older, experienced, and moneyed men sought him out for  sexual favors (R. 79, 87, 109, 

He - was preyed upm in  t h i s  underworld of degrzdaticn and anarchy, where, as 

215-26, 153, 189, 113, 92-93). 

Ed Thomas was the product of a broken home, and the early victim of an abusive 

alcoholic father.  H i s  father test if ied,  the jury  saw him, and he acknowledged that 

he was a heavy drinker, who would d r i n k  u n t i l  he was drunk ,  and then pass out  (R. 

675, 676, 678, 1052, 1280). Ed Thomas' mother l e f t  home when Ed was seven years old , 
when she was driven away by h i s  father,  who was drunk (R. 1052, 1286). The father 

was simply mean when he got drunk (R. 1052).  H i s  father threatened t o  k i l l  her i f  
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she  ever returned (R. 1054).  

Ed Thomas has n o t  sat  down t o  a f ami ly  meal since he was s i x  and a half  y e a r s  

old (R. 1287).  H i s  l i f e  a t  home was miserable. H i s  f a t h e r  remarried without  t e l l i n g  

t h e  ch i ld ren ,  and t h e r e a f t e r  b a s i c a l l y  ignored Ed (R. 1288). Ed Thomas w e n t  t o  

school  through t h e  e igh th  grade. H e  took tests while  he was in  j a i l  cn t h i s  charge, 

in an a t tempt  t o  improve h imsel f .  The tests showed he was at a f i f t h  grade level (R. 

671, 1280).  When he a c t u a l l y  d i d  a t t end  school ,  h i s  f a t h e r  took no i n t e r e s t  i n  what 

he was doing ,  and would n o t  meet wi th  Ed and h i s  t eache r s ,  even though Ed was having 

trouble (R. 1280).  Ed ran away from home for  t h e  f i r s t  time at  age 14 (R. 1204).  

H i s  f a t h e r ' s  h a b i t u a l  drunkenness and t h e  bea t ings  he administered caused him t o  run 

away. H e  a c t u a l l y  l i ved  under a br idge  d u r i n g  t h i s  time. H i s  f a t h e r  dealt with t h e  

running away si tuatim by having Ed arrested, and then accused Ed of breaking i n t o  

h i s  own home when he returned, and had him a r r e s t e d  again (R. 1205).  When Ed t r i e d  

t o  return home a t  age 17, he was turned away for  t h e  l a s t  time, 

The people who knew Ed i n  Fo r t  Lauderdale l i k e d  and respected him. H e  was an 

e x c e l l e n t  worker and received commendaticns f o r  h i s  work (R. 574). A l l  agreed t h a t  

he was a nonvio len t  i nd iv idua l  (R. 1254, 1255, 1257, 1258, 1260, 1261, 1262, 1264, 

1265, 12661, wi th  g o d  work h a b i t s  (R. 1254, 1258, 1282, 1289).  H e  was motivated, 

and had a real d e s i r e  t o  he lp  o t h e r  people (R. 1254, 1267, 1268).  H e  was a g o d  

f r i e n d ,  was w e l l  l i k e d ,  and was considered t o  be a good person (R. 1255, 1258, 1260, 

1262, 1267-69, 1282).  H e  was never  angry, bu t  was warm and f r i e n d l y  (R. 1268).  He 

was never  known t o  f i g h t  (R. 1265-67). H e  was very  kind and h e l p f u l  t o  h i s  f r i e n d  

B i l l  Ayers' grandmother, who was f r a i l  (R. 1254).  

Before t h e  homicides, Ed Thomas had emotimal problems. H e  spent a week i n  t h e  

h o s p i t a l  f o r  brain seizures, and h i s  fami ly  of fe red  him no  h e l p  (R. 1289).  From t h e  

time he was arrested, Ed Thomas caused no problems wi th  police and j a i l  persannel (R. 

1272, 1275, 1280).  H e  tried t o  obta in  h i s  GED while  he was in j a i l  awai t ing  t r i a l  

(R. 1255, 1259, 1279).  J a i l  experts descr ibed  him as a model prisaner, who would be 
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no problem in j a i l .  Many witnesses t e s t i f i e d  t h a t  Ed Thomas had high goals  and 

aspiratims, and t h a t  he had prospects f o r  rehabi l i ta t i .cn  (R. 1257, 1262, 1267, 

1268). 

The case agains t  Mr. Thomas came s o l e l y  from h i s  own statements.  No physica l  

evidence connected him with the  crimes. The s ta te  twice to ld  t h e  jury  dur ing v o i r  

d i r e  t h a t  g u i l t  d id  no t  have t o  be proven beymd a l l  doubt,  j u s t  beymd a reasonable 

doubt (R. 27, 34).  Lingering doubt was very real i n  t h i s  case, as is evident  from 

t h e  jury  ' s  dead lock. 

2. Nmstatu tory  Mitigation In The PSI 

The presentence inves t iga t ion  report provided t h e  t r i a l  judge with f u r t h e r  n m -  

s t a t u t o r y  m i t i g a t i m  evidence: 

SOCIAL HISTORY: 

Family and Personal Background : 

Subject ' s  f a t h e r  is William Charles Thomas, age 48 who 
res ides  a t  5916 G i l m a n  S t r e e t ,  Garden Ci ty ,  Michigan. Mr. 
Thomas is employed by Allied Supermarket as a high-low 
Operator. 

The defendant ' s  n a t u r a l  mother is Jeanette Brandm age 40 
who res ides  in Las  Vegas, Nevada. Defendant's mother l e f t  
Mr. Thomas, t h e  defendant and two s i b l i n g s  when t h e  
defendant was 7 years  old. When t h e  defendant was 8 years  
old Mr. Thomas began res id ing in a paramour re l a t ionsh ip  
with Bcnnie Thomas u n t i l  marrying i n  1977. Defendant has 
two s i b l i n g s ,  they are: Chuck Thomas age 24 and Nancy 
Thomas age 19. 

During t h i s  interview t h e  defendant stated, "In t h e  
beginning I d i d n ' t  mind her s t ay ing  with dad but  they j u s t  
went ou t  and got  married without even t e l l i n g  u s  kids.  
That ' s  when they s t a r t e d  d r ink ing  heavy. They're 
a lcohol ics .  They probably pu t  away 10 cases of beer a week. 
My f a t h e r  used t o  whip us  with a mallet hammer, a dog chain 
and you name it, he'd u se  it. H e ' l l  deny it because he 
doesn ' t  want h i s  f r i e n d s  t o  know what h e ' s  l i k e .  I d o n ' t  
l i k e  my step-mother a t  a l l . "  

Educat im : 

Records r e f l e c t  t h a t  t h e  sub jec t  completed t h e  9th grade a t  
Garden Ci ty  High School located in Garden Ci ty ,  Michigan. 
The defendant entered i n t o  the  3rd grade an t h r e e  occasims 
before passing i n t o  t h e  f o u r t h  grade. 
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The defendant s t a t ed  t h a t  he had d i f f i c u l t i e s  in school 
because, "1 d i d n ' t  l i k e  t h e  teachers  a t t i t u d e  and they would 
make fun of me because of my age. 
grade. 
married and I s t a r t e d  running away. I ran away 27 times 
from 1974 t o  1977. I guess you could say t h a t  I was t h e  
class clown in school.  
t h a t  I d i d n ' t  learn anything a t  a l l .  I took t h e  G.E.D. here 
i n  j a i l  and found out  I ' m  on a 5th grade l e v e l .  That hurt ."  

I was 17 in  t h e  9th 
Then my parents  s t a r t e d  t a l k i n g  about g e t t i n g  

I was so busy making people laugh 

Marital: 
fa thered  any chi ldren .  Subject s t a t e d  t h a t  he has entered 
i n t o  homosexual experiences s ince  t h e  age of 14 mostly f o r  
money. Defendant a l s o  s t a t e d  " there were a few guys I 
d i d n ' t  charge but  they gave me a place t o  stay."  The 
defendant f u r t h e r  re la ted  "I wouldn I t  choose homosexuals now 
though because i t 's a s i n .  
and d o  another." 

The sub jec t  has never been married nor has he 

You c a n ' t  believe in  me th ing  

Residence: A t  t h e  time of t h e  s u b j e c t ' s  arrest, the  sub jec t  
was res id ing on t h e  roof of McCrory's Department store and 
on occasim resided with B i l l  Ayers in a t h r e e  bedroom 
t ra i ler  located i n  Margate, Florida.  

Religion: 
re la ted  a t  t h e  t i m e  of t h i s  interview "1 have s t rong  b e l i e f s  
in Gcd. A s  f a r  a s  I ' m  concerned, they can g ive  me  t h e  dea th  
sentence because I know I haven' t  done anything. 
I ' l l  j u s t  be t h e  f i r s t  me i n  l i n e  t o  see Jesus." 

The sub jec t  is of the  Pentecostal  f a i t h  and 

I guess 

Interests & Activities: 

The sub jec t  s t a t e d  he enjoys spending h i s  leisure hours 
going t o  bars  and dr inking.  
alcohol  t o  be t h a t  of approximately 15 cans of beer d a i l y  
and re la ted  t h a t  he has experimented with Cocaine and LSD 
and has used Marijuana on an occasimal bas i s .  

Subject s t a t ed  h i s  use of 

. . .  
Health : 

Physical:  . . . . The defendant re la ted  t h a t  he has 
suffered from epi lepsy  in t h e  past and has had reoccurring 
seizures. . . , 
Mental: , . . . According t o  Arnold S. Zager, M.D.P.A. 
"there is a ra the r  s i g n i f i c a n t  past p s y c h i a t r i c  h i s t o r y  
which apparently has a most d i r e c t  bearing upm t h e  present 
crimes. The sub jec t  was born in  Marion, I l l i n o i s ,  and 
raised pr imar i ly  i n  Detroit, Michigan. 
raised by h i s  f a t h e r  and mother but  apparently h i s  mother 
deser ted  t h e  family when the  sub jec t  was only age 7. 
t h e r e a f t e r  raised by h i s  f a t h e r  and f u t u r e  step-mother. 
subjec t  a d d i t i m a l l y  had an o lder  brother ,  age 23, and a 

He was i n i t i a l l y  

H e  was 
The 
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younger s i s te r ,  age 19. He recalls h i s  father being an 
alcoholic and an apparent child abuser. H e  described a 
rather stormy and tumultuous and cmf l ic tual  childhood , 
wherein he was frequently savagely beaten by h i s  father on 
only limited provocatim. H e  specifically recalls that a t  
age 6, he was whipped by h i s  father w i t h  a dog chain and 
later  m by a broom handle. 
primarily the child who was physically abused and punished 
by the father i n  cmtrast  t o  the other two siblings. He 
s ta tes  that he  always had an angry and stormy relaticnship 
wi th  h i s  father,  whom he pictures as a rather brutal, 
sadistic individual. He parenthetically adds that he 
thought more of a science teacher i n  t h i s  school than of the 
relationship that he had wi th  h i s  father. He alluded t o  
feelings of deprivaticn and isolation which were prominent 
feelings and features of h i s  growing years. 

He recalls that he was 

In order t o  gain social acceptance by h i s  family and the 
world , he became the class clown. 
thereafter, he w e n t  great lengths t o  make h i s  fellow school 
children laugh a t  h i s  humor. He was also accused of being 
the bully of the neighborhood, specifically by h i s  father. 
He impulsively quit school in  the 9 th  grade and apparently 
engaged i n  various run-a-way behavior. A t  age 14,  he  ran 
away t o  California and on h i s  way there hitchhiking, had h i s  
f i r s t  homosexual experience. 
basically as a bi-sexual individual who is physically 
attracted t o  women but  fee ls  out  of place and extremely self 
ccnscious engaging i n  relaticnships wi th  them. He notes 
that any homosexual relationships are typically associated 
w i t h  older men. Indeed when he meets a homosexual of h i s  
own age, he t h i n k s  of him more as a competitor for llclients" 
rather than a possible sexual object i t se l f .  H i s  particular 
attracticn and involvement in  homosexual relaticnships only 
w i t h  older men may have a direct  bearing upgl h i s  rather 
stormy and sadist ic  relationship that he experienced w i t h  
h i s  natural father. 

In fourth grade and 

The subject describes himself 

Mental status examination discloses a husky, muscular well 
b u i l t  young white male who was quite cooperative t o  the 
interview setting and related in  reasonable and positive 
fashion t o  t h i s  particular physician. H i s  nai ls  were bitten 
down and he was dressed in  a t - s h i r t  and pants. A s  the 
interview progressed, he appeared t o  pick a t  pimples present 
on h i s  face. 
thought disorder during the interview nor did he manifest 
evidence of a schizophrenic process, H i s  associative 
Drocesses for  t h e  most Dart were intact ,  althouqh self imase 

There was no overt evidence of a psychotic 

&d self esteem were sibif icantly impaired. 
- 

manifest evidence of delusions, hallucinaticns nor ideas of 
H e  d id  not 

reference. 
t o  time, person and place; and memory for  recent and past 

Sensorium was in- tact  as judged by orientation 

events appeared t o  be f a i r .  General f i n d i n g  of information 
was in  the below average range, although patient was 
comPetent and aware of t h e  Present charqes facinq him. H i s  - 
judbent and insight at  times are impulsive and iikewise 
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impaired. 

It is also noteworthy that the subject is quite aware that 
he may very well be given 
convicted of these charges. He adds, "1 want t o  d ie  on my 
terms. I d o n ' t  care i f  I d i e ,  bu t  I w a n t  t o  be crucified. 
He s ta tes  that he would l ike such a crucifixicn t o  be placed 
on national television and feels  that it would be quite 
reasonable that the Pope of t h e  catholic church would make a 
special t r i p  t o  t h i s  country t o  wi tness  such a crucifixian. 
He s ta tes  t h i s  w i th  a rather calm and quite demeanor. 

t h e  death penalty if he is 

Impressicns : 

While Ed appears t o  know t h e  difference between right and 
wrong a t  the time of the commitment of the alleged crime, 
there appear t o  be rather defini te  and significant factors 
which have a direct  bearing upon h i s  carrying out such an 
act. H i s  apparent history of being physically and perhaps 
sadistically abused by h i s  father,  may have provoked the 
intensive anger and rage expressed a t  the victim (Mr. 
Walsworth). 
Mr. Walsworth and, indeed may have transferred the rage that 
he f e l t  for  many years a t  h i s  father for  h i s  constant 
physical harassments, t o  the victim, who may have been 
comparable in  age t o  h i s  father. 
even wi th  Mr. Walsworth may have been h i s  unconscious 
attempt t o  get even for the e v i l s  that he f e l t  may have been 
dme t o  him by h i s  father for  many years. 
direct ly impaired h i s  abil i ty t o  cmduct himself in a 
reasonable degree and t o  reasonably appreciate the 
criminality of h i s  acts. 
psychotic a t  the time, but  he was under significant 
emotimalduress. [s ic]  I would likewise add that when he 
was interrogated by the Detectives and Police Officers one 
week la ter ,  the  s t ress  of that envirmment may have again 
rekindled h i s  interrogation and abuse by h i s  father of many 
years ago and he may very well have admitted t o  any and a l l  
acts to  be again f ree  of such harassments." 

He again f e l t  abused and perhaps ridiculed by 

The very act of getting 

T h i s  may have 

That is not t o  say that he was 

. . .  
B i l l  Ayers, t h e  defendant's past lover and ildoptive father 
stated "as of JUly 6, 1981, we have changed our relatianship 
to  that of father-sm. I know he d i d n ' t  do it. He told the 
police that he d id  it because he was drunk. He l ived wi th  
m e  since November, 1978. I trusted him t o  take care of my 
grandmother and she's 81 years old. I would stake my l i f e  
on him. Ed says Tom Woods did it. I know that there is no 
way that the k i d  could ever hurt anyane. I've never seen 
him show any signs of violent behavior. 
w i th  me three or four days and then go v i s i t  h i s  friends. 
He's not a d r i f t e r .  
of October, He went up North and I went t o  California. I 
don 't t h i n k  w e ' l l  have any problems wi th  the f ather-son 
relationship even though we had a sexual one in  the past. 

H e  used t o  stay 

We were separated from m e  ti1 the end 
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W e  both have the  same r e l i g i o u s  b e l i e f s .  I ' m  glad i t ' s  
changed now because we never r e a l l y  e i t h e r  one of u s  wanted 
a sexual re la t ionship .  Ed's  20 years  old going m 15 and 
h e ' s  got  the  education of a 12 year o ld .  
with me g e t t i n g  t h e  rest of h i s  education so he can become 
the  m a n  I know he can be instead of s i t t i n g  i n  j a i l  
ccnvicted of 2 murders t h a t  I know he d i d n ' t  commit." 

H e  belongs a t  home 

This C o u r t  has recognized t h a t  t h e  kinds of information before Mr. Thomas' jury 

and judge are mi t iga t ing .  For example, a deprived and abusive childhood is 

mit iga t ing .  Holsworth v. S ta te ,  522 So. 23 348 (Fla.  1988)("Childhood trauma has 

been recognized as a mi t iga t ing  f a c t o r " ) ;  DuBoise v. S ta te ,  520 So.23 260, 266 (F la .  

1988) ( j u r y  could have considered "deprived family background") ; Burch v.  S ta te ,  522 

So. 23 810, 813 (Fla. 1988) ( ju ry  could have considered "family h i s t o r y  of physica l  

and drug abusev1); Brown v. S t a t e ,  526 So. 23 903 ( F l a .  1988) ("family background and 

persmal h i s t o r y  . . . must be considered"); Livingston v. S t a t e ,  No. 68,323, s l i p  

op. a t  6 (F l a .  Mar. 10, 1988)(11chi1dhood . . . marked by severe beatings" is 

m i t i g a t i n g ) ;  see also Eddings v. Oklahoma, 455 U.S. 104, 107 (1982). Evidence t h a t  

t h e  defendant was good t o  o t h e r s  and was non-violent is mit iga t ing .  Perry v. S t a t e ,  

522 So. Xi 817 (F la .  1988). Of course, good behavior in  j a i l  and prospects f o r  

r e h a b i l i t a t i o n  are mi t iga t ing .  Harmon v. S t a t e ,  527 So. 23 182, 189 ( F l a .  

1988) ("model prismer" is mi t iga t ing) ;  McCampbell v.  S t a t e ,  421 So. Zl 1072, 1075 

(Fla.  1982) ; Cooper v. Dugger, 526 So. 23 900, 902 (Fla. 1988) ( "po ten t i a l  f o r  

r e h a b i l i t a t i o n  is a s i g n i f i c a n t  f a c t o r  in mi t iga t ion") ;  Valle v. State, 502 S 0 . B  

1225, 1226 (Fla. l987)(same);  -- see a l s o  Skipper, supra. 

C . THE LEGAL ANALYSIS ATTENTAND TO MR. THOMAS ' CLAIM 

Today, " [ t l h e r e  is no disput ing ,"  Skipper, 106 S.Ct. at 1670, t h e  f o r c e  of the  

L o c k e t t ,  c o n s t i t u t i m a l  mandate: a sentence of dea th  cannot stand when t h e  defendant 

has been denied an individualized sentencing determinaticn by t h e  sentencer ' s  f a i l u r e  

t o  consider mi t iga t ing  evidence. See Hitchcock, supra; Skipper, supra. In Mr. - 
Thomas' case, t h e  sentencing court's own words (i.e., its i n s t r u c t i o n s  t o  t h e  jury,  

sentencing order  and on-the-record pronouncements) show t h a t  it constrained its 
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review only t o  s t a t u t o r y  m i t i g a t i m .  

an uncons t i tu t iona l ly  r e s t r i c t e d  sentencing proceeding. 

So. 2d 537 (Fla.  1986); Scnger v. Wainwright, 769 F.2d 1488, 1489 (11th C i r .  1985)(en 

banc). 

The sentencing court provided Mr. Thomas with 

Cf - . Harvard v. S t a t e ,  486 

Mr. Thomas' claim f a l l s  squarely within Hitchcock and t h i s  Cour t ' s  recent 

app l i ca t ions  of the  Hitchcock standard.  The claim is not  defeated by t h e  f a c t  t h a t  

non -statu t o r y  m i  t i g a t  ing  evidence was "presented 'I : 

The United S t a t e s  Supreme Cour t  c l e a r l y  rejected [ t h e ]  "mere 
p r e s e n t a t i m "  standard . . . 

Riley  v. Wainwright, 517 So. 2d a t  660, c i t i n g  Hitchcock, supra. Today, post- 

Hitchcock, " the mere opportunity t o  present  non- statutory mi t iga t ing  evidence does 

no t  meet c o n s t i t u t i m a l  requirements i f  the  judge bel ieves  . . . t h a t  some of t h a t  

evidence may no t  be weighed . . . dur ing sentencing." Downs v. Dugger, 514 So. 2d 

1069, 1071 (F la .  1987). 

The e igh th  amendment errors discussed herein rendered Mr. Thomas' sentencing 

proceeding fundamentally unfa i r ,  Harvard, --- supra; Riley,  supra, and deprived him of an 

individualized sentencing determination.  The fa i lure  t o  provide any meaningful 

considerat ion t o  the  numerous non- statutory mi t iga t ing  f a c t o r s  apparent from t h i s  

record simply cannot be deemed harmless beyond a reasonable doubt.  - Id. Mr. Thomas is 

e n t i t l e d  t o  R u l e  3.850 r e l i e f .  

CLAIM I11 

MFt. THOMAS WAS DEPRIVED OF THE EFFECTIVE ASSISTANCE OF 
COUNSEL, AND HIS CONVICTIONS AND SENTENCE OF DEATH THEREFORE 
VIOLATE HIS RIGHTS UNDER THE SIXTH, EIGHTH, AND FOURTEENTH 
AMENDmNTs. 

Mr. Thomas al leged in  h i s  3.850 Motim t h a t  he was denied t h e  e f f e c t i v e  

assistance of counsel with regard t o  both t h e  guilt- innocence (see - Motim t o  Vacate, 

C la im X ) ,  and t h e  sentencing phases of h i s  t r i a l  (see - Motim t o  vacate,  C l a i m  I ) .  

The t r i a l  court summarily denied these  claims without an evident iary  hearing. This  

Court has repeatedly recognized t h a t  a post-conviction hearing is necessary cn a 
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claim of ineffective assistance of counsel because the facts  necessary t o  t he  

disposition of t h i s  type of claim would not appear m the record. O'Callaghan v. 

State, 461 S0.23 1354, 1355-56 (Fla. 1984); Vaught v. State, 442 S 0 . M  217, 219 (Fla. 

1983); Jones v. State, 446 S0.H 1056, 1062-63 (Fla. 1984). 

A. INTRODUCTION 

Mr. Thomas, like every other capital defendant, was entitled t o  effective 

assistance of counsel a t  both - t h e  guil t  and penalty phases of h i s  capital t r i a l .  

Strickland v. Washingtm, 466 U.S. 668, 686 (1984). A t  both phases counsel has 'la 

d u t y  t o  bring such s k i l l  and knowledge as w i l l  render the t r i a l  a reliable 

adversarial testing process." - Id. ,  466 U.S. a t  688. The key t o  effective assistance 

involves counsel's du ty  t o  f u l l y  and properly investigate and prepare. See, e.g., -- 
Kimmelman v. Morrism, 106 S. C t .  2574, 2588-89 (1986) (failure to  request discovery 

based m fa i lure  t o  adequately prepare); Thomas v. Kemp, 796 F.23 13221 1324 (11 th  

Cir. 1984) ( l i t t l e  effort  t o  investigate, obtain, and develop mitigating evidence) ; 

King v.  Strickland, 748 F.2d 1462, 1464 (11th C i r .  1984)(failure to  present 

addit imal character witnesses resulted from fai lure t o  f u l l y  investigate); Gaines v. 

Hopper, 575 F.23 1147 (5th Cir. 1978)(failure t o  ful ly  investigate evidence of 

provocatim); Nealy v. Cabana, 764 F.2d 1173, 1178 ( 5 t h  C i r .  1985)(failure t o  f u l l y  

investigate and develop mitigating evidence); Tyler v. Kemp, 755 F.2d 741 ( 1 1 t h  C i r .  

1985) (same); Jones v. Thigpen, 788 F.2d 1101, 1103 ( 5 t h  C i r .  1986) ("Defense counsel 

either neglected or ignored c r i t i ca l  matters of mitigation a t  the point when the jury 

was t o  decide whether t o  sentence Jones t o  death."), rehearing denied w i t h  opinim, 

795 F.M 521 (5 th  C i r ,  1986). Where, as here, counsel f a i l s  t o  investigate, develop, 

or present important guilt-innocence and penalty phase defenses and/or challenges t o  

s ta te  evidence, counsel violates the du ty  t o  render effective assistance, and a 

petitioner is entitled t o  post-convictim rel ief .  - See Kimmelman;  Thomas, - King; 

Gaines; Nealy; Tyler; Jmes, supra. ---- 
Relief is also appropriate where, as here, t r i a l  counsel llmade errors so serious 
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t h a t  counsel  was not  func t ion ing  as t h e  ' counse l '  guaranteed t h e  defendant  by t h e  

s i x t h  amendment." S t r i ck l and  v. Washingtcn, 466 U.S. a t  687. In t h i s  regard,  courts 

have c o n s i s t e n t l y  recognized t h a t  even i f  counsel  provides  effective a s s i s t a n c e  i n  

some areas, a c r imina l  defendant  is entitled t o  r e l i e f  i f  counsel  renders  i n e f f e c t i v e  

assistance in  h i s  or her  performance i n  o the r  portions of t h e  g u i l t  or pena l ty  t r i a l .  

Washingtm v. Watkins, 655 F.23  1346, 1355, rehear ing  denied with opinion, 662 F . 2 3  

1116 (5 th  C i r .  1981),  cert. denied ,  456 U.S. 949 (1982). Counsel may i n  f a c t  be held 

t o  have been i n e f f e c t i v e  due  t o  a s i n g l e ,  isolated error. - See Kimmelman v.  Morrison, 

106 S. C t .  2574 (1986); Nero v. Blackburn, 597 F.23 991 (5 th  C i r .  1979).  

Courts have recognized t h a t  i n  order  t o  render reasanably e f f e c t i v e  a s s i s t a n c e  

an a t t o r n e y  must p re sen t  "an i n t e l l i g e n t  and knowledgeable defense" on behalf of h i s  

c l i e n t .  Caraway v. Beto, 421 F . 2 3  636, 637 (5 th  C i r .  1970).  Thus, an a t t o r n e y  is 

charged wi th  t h e  r e s p o n s i b i l i t y  of knowing t h e  a p p l i c a b l e  l a w  and p re sen t ing  l e g a l  

argument in  accord with t h e  a p p l i c a b l e  p r i n c i p l e s  of law. See, e.g., Kimmelman, 

supra, 106 S.Ct.  a t  2588-89; Nero v. Blackburn, supra, 597 F.23  at  994; Beach v. 

Blackbum, 631 F . 2 3  1168 (5 th  C i r .  1980); Herring v.  Estelle, 491 F.23  125, 129 (5 th  

C i r .  1974); Rummel v .  Estelle, 590 F.23  103, 104 (5 th  C i r .  1979); Lovett v. F lo r ida ,  

627 F . 2 3  706, 709 (5 th  C i r .  1980).  Counsel have been found t o  be p r e j u d i c i a l l y  

-- 
- 

i n e f f e c t i v e  f o r  f a i l i n g  t o  raise ob jec t ions ,  t o  move t o  s tr ike,  and t o  seek l i m i t i n g  

i n s t r u c t i m s  regarding inadmiss ib le ,  h ighly  p r e j u d i c i a l  testimony, Vela V. Estelle, 

708 F.23  954, 961-66 (5 th  C i r .  19831, cert. denied ,  464 U.S. 1053 (1984); f o r  f a i l i n g  

t o  prevent  i n t r c d u c t i m  of evidence of o t h e r  unre la ted  crimes, P i n n e l l  v. Cauthron, 

540 F.23  938 (8 th  C i r .  1976) ,  or t a k i n g  a c t i o n s  which result i n  t h e  intrcductim of 

- 

evidence of o t h e r  unre la ted  crimes committed by t h e  defendant ,  ls l i ted S t a t e s  v. 

Bosch, 584 F.23  1113 (1st C i r .  1978);  f o r  f a i l i n g  t o  object t o  improper questians, 

G o c d w i n  v. Balkcom, 684 F.23  a t  816-17; and f o r  f a i l i n g  t o  object t o  improper j u r y  

argument. V e l a ,  - 708 F.M a t  963. 

- 

Of course, a p e t i t i c n e r  must also demonstrate  prejudice: " tha t  t h e  d e c i s i o n  
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reached would reasonably l i k e l y  have been d i f f e r e n t  absent  t h e  errors" of counsel ,  

and t h a t  t h e r e f o r e  t h e  reviewing court cannot conf iden t ly  r e l y  upon t h e  proceedings '  

results. S t r i ck l and  v. Washington, supra, 466 U.S. a t  690. A s  w i l l  be d iscussed  

below, Mr. Thomas has demmstrated both d e f i c i e n t  performance and prejudice. 

Moreover, t h e  f i l e s  and records  i n  t h i s  case d i d  not  conclus ive ly  r e f u t e  

Appellant's content ion t h a t  h i s  t r i a l  was n o t  a " r e l i a b l e  a d v e r s a r i a l  t e s t i n g  

process11 as required by t h e  S i x t h  Amendment a t  e i t h e r  t h e  gui l t- innocence s t a g e  or 

t h e  pena l ty  phase and t h e  t r i a l  court ' s  summary d e n i a l  of h i s  3.850 motion was t h u s  

error,  

B. PENALTY PHASE 

Defense counsel  must  d i scha rge  very  s i g n i f i c a n t  const i tut imal r e s p o n s i b i l i t i e s  

a t  t h e  sen tenc ing  phase of a capital t r i a l .  The Supreme Court has  held t h a t  i n  a 

capital case, "accurate sentenc ing  information is an ind ispensable  prerequisite t o  a 

reasoned de termina t ion  of whether a defendant  s h a l l  l i v e  or d i e . "  

428 U.S. a t  190. In Gregg, t h e  Court emphasized t h e  importance of focus ing  a t t e n t i o n  

on " the p a r t i c u l a r i z e d  c h a r a c t e r i s t i c s  of t h e  ind iv idua l  defendant ."  Id. a t  206. 

See a l s o  Roberts  v. Louisiana, 428 U.S. 325 (1976); Wocdson v. North Caro l ina ,  428 

U.S. 280 (1976). 

Gregg v. Georgia, 

- 
-- 

Courts have expres s ly  and repea ted ly  held t h a t  t r i a l  counsel in  capital 

sen tenc ing  proceedings has a d u t y  t o  i n v e s t i g a t e  and prepare m i t i g a t i n g  evidence fo r  

t h e  s e n t e n c e r s '  cons idera t ion .  Tyler  v. Kemp, 755 F.2d 741, 745 (11th c i r .  1985); 

B l a k e  v. Kemp, 758 F.2d 523, 533-35 (11th C i r .  1985); King v. S t r i ck l and ,  748 F.23 

1462, 1463-64 (11th C i r .  1984); Douglas v. Wainwright, 714 F.23 1532 (11th C i r .  

1983) ,  vacated and remanded, 104 S.Ct. 3575 (19841, adhered t o  on remand, 739 F.2d 

531 (1984); Gocdwin v. Balkcom, 684 F.2d 794 (11th C i r .  1982); Thomas v. Kemp, 796 

F.2d 1322, 1325 (11th C i r .  1986); Jones v. Thigpen, 788 F.2d 1101, 1103 (5 th  C i r .  

1986).  Mr. Thomas' t r i a l  counsel  d i d  n o t  meet t h e s e  constituticnal s tandards .  See - 
Tyler  v. Kemp, supra. 
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The s i x t h  amendment right t o  counsel is inextricably related t o  the right to  

expert psychiatric assistance. There is in  fac t  a c r i t i ca l  dependency between the 

right t o  effective assistance of counsel and the separate right to  competent mental 

health assistance for a criminal defendant. 

the preparatim of a defense and for  sentencing whenever the State makes mental 

health relevant t o  those issues. Me v. Oklahoma, 105 S. C t .  1087 (1905). T h i s  

independent due process right is necessarily enforceable through the right t o  

Mental health experts are essential for  

effective counsel -- what is required is a competent mental health evaluation, and it 

is up t o  counsel t o  obtain it. Blake v.  Kemp, supra. Preparation and investigation 

in  such cases likewise takes m added dimensions. Mental health and mental status 

issues permeate the law, and careful investigation and assessment of mental health is 

necessary before strategy decisions are made. Thompsm v. Wainwright, 787 F.% 1447 

(11th Cir. 1986). Thus, when counsel unreasmably f a i l s  to  properly investigate 

mental circumstances relevant t o  sentencing, Blake v. Kemp, supra; Porter v. 

Wainwright, 805 F.23 930 (11th Cir. 1986), ineffective assistance is demonstrated. 

In Mr. Thomas' case, t r i a l  counsel's fai lure t o  investigate, prepare and present 

evidence i n  mitigatian and the prejudice resulting from those fai lures are grossly 

apparent. Although Mr. Thomas' jury unanimously recommended a l i f e  sentence, the 

judge overrode that recommendation and imposed death. Th i s  Court affirmed the 

override, finding that "there does not appear t o  be any reasmable basis discernible 

from the record t o  support the jury's recommendation." Thomas v. State, 456 So. 23 

454, 460 (Fla. 1984). 

T h i s  Court's cases reviewing death sentences imposed following a jury 

recommendation of l i f e  consistently make me point: such a death sentence cannot 

stand when the record demonstrates a "reasmable basis" for  t h e  jury's l i f e  

recommendation. See, e.g., Burch v. State, 522 So. 23 810 (Fla. 1988); DuBoise v. -- 
State, 520 So. a 260 (Fla. 1988); Fead v. State, 512 SO. Zl 176 (Fla. 1987); Ferry 

v. State, 507 So. 251 1373 (Fla. 1987); Wasko v. State, 505 So. XI 1314 (Fla. 1987); 
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Brookings v. State, 495 So. 2d 135 (Fla. 1986); Amazcm v. State, 487 So. 23 8 @la. 

1986); Huddlestm v. State, 475 So. 204 (Fla. 1985); McCampbell v. State, 421 So. 

2d 1072 (Fla. 1982); Tedder v. State, 322 So. 23 908 (Fla. 1975). When such a 

"reasmable basis" appears in  the record, t h i s  Court does not hesitate t o  reverse an 

override : 

Ferry , supra , 

The principle enunciated in  Tedder, " [ I l n  order t o  sustain a 
sentence of death following a jury recommendation of l i f e ,  
the facts  suggesting a sentence of death should be so  clear 
and cmvincing that virtually no reasonable person could 
differ, ' '  . . . has been consistently interpreted by t h i s  
Court t o  mean that when there is a reasonable basis in  the 
record t o  support a jury's recommendaticm of l i f e ,  an 
override is improper . . . . When there are valid 
mitigating factors discernible from the record upm which 
the jury could have based its recommendation an override may 
not be warranted. 

- 

507 So.23 a t  1376. 

Because the jury recommendatim is an essential part of t h e  Florida capital 

sentencing proceeding, t h i s  Court has rejected t h e  suggestim that it assess the 

propriety of an override based solely on the reasmableness of t h e  t r i a l  judge's 

f ind ings : 

The s ta te ,  however, suggests that the override was proper 
here because the t r i a l  court judge is the ultimate sentencer 
and h i s  sentencing order represents a reasonable weighing of 
the relevant aggravating and mitigating circumstances. 
According t o  the s ta te ' s  theory, t h i s  Court should uphold 
the t r i a l  court's sentence of death. We reject t h e  s t a te ' s  
suggestion. Under the s ta te ' s  theory there would be l i t t l e  
or no need for a l u r v l s  advisory recommendatim since t h i s  
Court would need t o  focus mlv  on whether the sentence -* - - - - - - - - -. - - - - - - . - 

imposed by t h e  t r i a l  court was reasonable. T h i s  is not t h e  
- 

law. Sub iud ice ,  the iurv's recommendatim of l i f e  was 
reasmablv based on valid mitiaatina factors. The fact  that 

-.& 

reasanable people could di f fer  *m wiat penalty should be 
imposed in  t h i s  case renders the override improper. 

Ferry, 507 So. 2d at  1376-77 (emphasis added). 

A defense attorney's objective at  a Florida capital sentencing proceeding is to  

obtain a l i fe  sentence from the judge. An integral part of that process is obtaining 

a l i f e  recommendatim from the jury. 

1975). Since under Florida law, a jury recommendation of l i f e  can be overridden, a 

- See Tedder v. State, 322 So. 2d 908 (Fla. 
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defense attorney has the du ty  t o  persuade the judge t o  accept the jury's l i f e  

recommendation and t o  provide a "reasonable basis" for  the j u r y ' s  l i f e  

recommendation. Cnly by reasonably fu l f i l l ing  a l l  of these responsibilities does a 

defense attorney provide effective assistance. If counsel f a i l s ,  through no tac t ic  

or strategy, t o  present a reasonable basis for  a jury's l i f e  recommendation when such 

a basis is available for presentation, that is unreasonable attorney conduct, which, 

wi th in  the context of the Florida death penalty, is prejudicial. 

As explained in  Porter v. Wainwright, supra: - 
In light of t h e  very s t r i c t  standard that applies i n  

jury override cases, and in  light of the fac t  that the 
sentencing judge viewed t h i s  case as one without any 
mitigating circumstances when in  fac t ,  assuming Porter Is 
allegaticns t o  be true as we must in  t h i s  posture, there 
were mitigating circumstances which cannot be characterized 
as insubstantial, our cmfidence i n  the outcome -- the 
outcome being the t r i a l  judge's decision t o  reject the 
jury's recommendation -- is undermined. - See Strickland, 104 
S. C t .  a t  2068. We cannot say that,  w i th  Porter's proffered 
evidence in  hand, no reasonable person could di f fer  as to  
the appropriate penalty. Thus,  we conclude that,  assuming 
Porter's version of the facts  to  be true, Porter would have 
satisfied both the performance and prejudice prongs of t h e  
Strickland tes t  for  ineffective assistance of counsel. 

805 F.ad a t  936. If the evidence counsel unreasonably failed t o  develop and present 

might have convinced t h e  judge t o  follow the jury recommendation or provided the 

"reasonable basis" required for  t h i s  Court t o  reverse an override, confidence in  the 

outcome is undermined. Porter, supra; see also Douglas v. Wainwright, 714 F.ad 1532 - -- 
(19831. 

If provided an evidentiary hearing, Mr. Thomas would prove that t r i a l  counsel 

failed t o  properly investigate, prepare, and present available, compelling mitigating 

evidence and that t h i s  fai lure was not the result of a reasonable tact ical  or 

s trategic decisicn. Counsel's fai lures were undeniably prejudicial: as the evidence 

proffered i n  the t r i a l  court demonstrates, there is a reasonable probability that but 
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f o r  counsel 's  failures there would have been a reasmable bas i s  f o r  t h e  l i f e  

recommendation, and no override could have occurred. 

1. Trial  Counsel ' s  Actions Were Unreasmable . 
Mr. Thomas was arres ted  an December 8, 1980, and the  pub l ic  defender was 

2 

appointed t o  represent  him cn January 7 ,  1981 (R. 1384, 1388). Cn or  about March 3, 

1981, Mr. Norman Kent entered an appearance, and t h e  pub l ic  defender withdrew. Even 

though t h e  pub l i c  defender had invest igated and prepared the  case, Mr. Kent d id  no t  

speak with t h e  pub l ic  defender ' s  o f f i c e  with regard t o  t h e i r  preparat ion,  

investigati.cn and theor ies  of defense.  

Mr. Kent d id  no o r  gross ly  inadequate i n v e s t i g a t i m  and preparat ion f o r  t h e  

p o t e n t i a l  capital sentencing hearing, and was t o t a l l y  unprepared f o r  t h e  sentencing 

hearing before the  jury. Cn m e  15, 1981, after the  g u i l t y  ve rd ic t ,  court adjourned 

about 9:00 p.m. The sentencing hearing commenced the  next  day, JUne 16, 1981, a t  

9:30 a.m. (R. 1250). [The record is incorrect ,  indica t ing t h a t  t h e  jury advisory 

sentencing proceedings occurred on June 25, 1981 (R. 1250). In f a c t ,  - see R. 1318, 

ind ica t ing  sentencing began t h e  day a f t e r  guilt- innocence, m e  16, 1981.11 A s  t r i a l  

counsel put  it, he was he lp less ly  behind in  sentencing preparat icn.  

THE COURT: Is defense ready t o  proceed? 

M R .  KENT: No, Your Hcnor, we are not .  

TEE COURT: For what reascn? Put  it cn the  record. 

MR. KENT: Cn t h e  record, Your Honor, the  jury  del ibera ted  
u n t i l  9 p.m. last n igh t .  I was in  t h e  courtroom u n t i l  9 
p.m. last n igh t ,  and the  a b i l i t y  t o  put  together witnesses 
f o r  t h e  bifurcated secticn of t h e  t r i a l  has been l imited t o  
t h e  twelve hour period between 9:00 vesterdav and 9:00 t h i s  '. * * 
morning. A s  t h e  Court knows and has been advised, many of 
these  individuals  and witnesses t h a t  I might ca l l  forward 
are t r a n s i e n t s ,  individuals  who have no phme numbers, and 

2Mr. Thomas does not  concede t h a t  the re  was no reasmable  
basis f o r  t h e  unanimous jury recommendaticn . The reasonableness 
and propr ie ty  of t h a t  recommendatim, and t h e  impropriety of t h e  
overr ide  and its affirmance, are raised as separa te  claims. 
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individuals who can't be reached, and individuals who work 
odd hours m bar s h i f t s ,  

Some of these individuals have been reached. I, personally, 
went out last night  and served subpoenas t o  a t  least n ine  
people. I do not know how many of- them are  here today t o  
t e s t i f y  i n  t h e  defendant's behalf. Among those tha t  were 
attempted t o  be served were of f icers ,  Broward Sheriff 's 
Deputies, who have been j a i l e r s  of Mr. Thomas f o r  t h e  past  
s i x  months. I believe tha t  t h e i r  evidence is 
extraordinarily probative. So many of them could not be 
here now. They hoped t o  come sometime between now and 
11:30. I have no guarantee t h a t  they w i l l  be, because i f  
they were served wi th  a subpoena, they were served wi th  a 
subpoena a f t e r  midnight l a s t  night.  

There is a problem that  Mr. Thomas' brother would come and 
t e s t i f y  f o r  him. but w e  have not been able t o  reach him. So 
if  w e  proceed, we w i l l  proceed over ob jec t ims .  

THE COURT: Your ob jec t im is noted. Bring in t h e  jury. 

(R. 1250-52) (emphasis d d e d )  . Defense counsel again noted h i s  utter lack of 

preparation, j u s t  before evidence was taken (R. 1253). Trial counsel, and witnesses, 

stated before t h e  jury tha t  they would have had other witnesses present a t  

sentencing, had they had time t o  get them there (R. 1251, 1253-56; 1282). Mr. Kent 

explained he t r ied  t o  contact D r .  Zager, a psychia t r i s t  who had interviewed Mr. 

Thomas i n  January at t h e  request of t h e  public defender: "I attempted t o  contact Dr. 

Zager, and he is unable t o  be here on such short  notice" (R. 1278). 

T r i a l  counsel did not begin preparing f o r  t h e  penalty phase of Mr. Thomas' 

cap i ta l  t r i a l  u n t i l  twelve (12)  hours before t h a t  proceeding commenced. T h i s  was an 

unreasonable omissim by counsel, f a l l i n g  below an objective standard of 

reasmableness. 

2. Counsel Failed t o  Provide a Reasmable Basis f o r  a Life Sentence 
When Such a Basis Was Available, and Prejudice is Shown. 

Two types of evidence in mitiqati.cn were available -- evidence about Mr. Thomas' 

neglected , abandmed , and psychologically and physically abused chi ldhod and 

evidence of h i s  brain dysfunctim and severely l i m i t e d  i n t e l l ec tua l  ab i l i t y .  E i t h e r ,  

or both, would provide a reasanable basis f o r  a l i f e  sentence. 
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a. Ed Thomas' Childhood and Molescence Was 
a Period of Abandonment. Great Nealect . - , -- a- -~ 

and Psychological and Physical Abuse, 
Which Would Provide a Reasmable Basis 
For a Life Sentence. 

Upon a competent inveStigati.cn, Mr. Kent would have discovered compelling 

evidence in  mitigation and t o  refute aggravating circumstances, which would have 

withstood any attempted judge override. Upon a reasonable and timely investigation, 

the jury (and t r i a l  court) would have heard how Ed Clifford Thomas' l i f e  is about 

childhod -- a childhood of loneliness, abuse, abandonment, neglect, isolation, and 

terror ,  and a child who f e l t  entirely alone, unwanted and unloved. T h i s  childhood 

survives in Ed Thomas, who has not recovered from its nightmares and who, thus ,  

remains a child. 

Not long af ter  he was born i n  Maria?, I l l inois ,  m August 26, 1960, Ed Thomas' 

mother noticed that he was "different" from h i s  older brother, Charles, and h i s  

younger s i s te r ,  Nancy. The difference is neuropsychologically relevant. ''As a 

baby, Ed was very active, more active than h i s  brother and s is ter  were when they  were 

babies. As he grew, he still seemed different from the other two. I always believed 

there was a physical reasm for him being different." (App. 11). 

When he began school, Ed could not keep up w i t h  t h e  other children. He "had 

many more di f f icul t ies  than a normal child. . . . [Hle would read and write 

backwards. If he tried t o  print an ' E l ,  it would come out backwards, facing to  t h e  

l e f t .  . . . One teacher, I th ink  i n  the f i r s t  grade, suggested Ed should go t o  

special classes for  slow kids." (App. 11). Ed tried t o  keep up w i t h  h i s  classmates, 

bu t  was dismally fa r  behind by the t h i r d  grade, and was retained i n  the third grade, 

where he stayed for  three years (App. 7 ) .  

School records show that Ed consistently scored i n  the lowest percentiles on 

standardized achievement and aptitude tes ts .  For four cmsecutive years, 1972 

through 1975, the Cognitive Abilities T e s t  (CAT), an aptitude tes t ,  placed Ed i n  t h e  

second and t h i r d  percentiles s i x  out of eight times, meaning that 97 or 98 percent of 

27 



the nat imal  student population in  h i s  grade level had higher apti tudes than Ed d id .  

In the same time pericd, t h e  Iowa T e s t  of Basic S k i l l s  (ITBS) placed Ed i n  s imilar ly  

low percent i les  in  achievement. Significantly,  Ed was doing as well in  school as  he 

could: both t h e  CAT and ITBS include Stanine scores which educators use t o  determine 

whether a student is achieving on a level  comparable t o  h i s  or her apti tude.  

Stanine scores reported f o r  Ed during these four years are  en t i re ly  cms i s t en t  f o r  

apti tude and achievement, demonstrating t h a t  Ed was achieving a s  w e l l  a s  h i s  innate 

a b i l i t i e s  and dysfuncticnal brain would permit (App. 7 ) .  

The 

In 1974, Ed took t h e  Michigan Educatimal Assessment Program standardized t e s t  

which measures a student 's  a b i l i t y  t o  achieve par t icu la r  objectives i n  mathematics 

a d  reading. The student responds t o  f i v e  questims m each objective and must  

respmd correct ly  four times t o  achieve the objective. Of t h e  40 mathematical 

objectives,  Ed achieved m l y  seven. 

In t h e  seventh grade, Ed was unable to ,  inter a l i a ,  ident i fy  arabic  numerals, add 2 

or 3 numbers, t e l l  time, alphabetize words, match causes wi th  e f fec t s ,  or match words 

wi th  def i n i t ims  (See App. 7 ) .  

Of t h e  20 reading objectives, he achieved none. - - 
-- 

- 
Ed's brother Charles had similar problems i n  school, and l i ke  Ed, never 

graduated from high school: 

A l l  of u s  kids h a  learning problems i n  school. Nancy did 
okay, but Ed and I never did very good i n  school. When I 
f i r s t  s tar ted t o  learn t o  read and write, I would read and 
write backwards. A lady cnce told m e  I had something called 
dyslexia.  
H i s  reading problems were as bad or  worse than mine. 
always in  regular classes wi th  t h e  other kids, and never got 
any kind of special  help. I fa i led  a few years and got held 
back. . . . I still  don ' t  read very w e l l .  

I couldn't f i n i s h  school and ne i the r  could Ed. 
I was 

(App. 8)  . Ed l e f t  high school in the 10th  grade (App. 71, unable t o  read. H e  

attempted t o  es tab l i sh  a l i f e  f o r  himself by joining t h e  Army, but could not pass t h e  

entrance tests: "After Eddie l e f t  school, he wanted t o  join t h e  Army, so I helped him 

arrange t o  take the  tests. Eddie couldn't get i n  the Army because he couldn't read 

w e l l  enough t o  pass t h e  tests." (App. 9 ) .  

28 



0 

e 

In a d d i t i m  t o  s u f f e r i n g  from demonstrated learning d i s a b i l i t i e s  throughout h i s  

childhood, Ed was the  v i c t i m  of an uns table  and v io len t  home l i f e  t h a t  d id  nothing t o  

he lp  him, but in f a c t  mounted d i f f i c u l t y  upm d i f f i c u l t y .  When he was seven years  

0 

a 

a 

0 

0 

e 
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old,  h i s  mother suddenly abandoned the  family. The terror of her leaving and t h e  

violence in  the  home in  t h e  succeeding years  added physica l  and psychological trauma 

t o  an a l ready disabled  child ' s  d i f f i c u l t i e s .  

It was 1967 when Ed's  mother, Janet Thomas " l e f t  the  family. I j u s t  couldn' t  

take any of t he  pressures anymore from t h e  k ids  or my husband, and thought I would go 

crazy i f  I stayed." (App. 11). Charles Thomas recalls t h a t  he, Ed and Nancy were 

completely surprised: 

happened. I remember my f a t h e r  came t o  me and s a i d ,  'You should go ta lk  t o  your 

"When our mother l e f t ,  w e  d i d n ' t  know she was going u n t i l  it 

mother. She's leaving.  When I asked her why, she to ld  m e  it was because of my 

f a t h e r  .'I (App. 8 ) .  Ed Is  aunt ,  Rose Strachan, who considered Janet Thomas a f r i e n d ,  

says  t h a t  her leaving "was a complete shock t o  everyone. . . . She j u s t  

disappeared . ' I  (App. 1 2 )  . 
Shocked and bewildered, the  children "were a l l  scared and hur t .  We were a f r a i d  

we'd have t o  go t o  reform school or something and get  taken away from our f a t h e r .  

. . . After a while, t h e  hur t  w e  a l l  f e l t  turned i n t o  anger. W e  were j u s t  mad a t  

her f o r  d e s e r t i n g  us." (App. 8 ) .  Nancy Thomas remembers, " A l l  we knew was we d i d n ' t  

have a mother anymore. We didn 't know what was going t o  happen t o  us." (App. 10) .  

When Rose Strachan saw the  children a t  t h a t  time, ' l [ a l l l  t h r e e  chi ldren ,  but  

e spec ia l ly  Ed, were heartbroken, scared,  and confused. . . . I was the re  when they 

cried f o r  t h e i r  mother." (App. 1 2 ) .  

Ed was p a r t i c u l a r l y  d i s t r a u g h t  over h i s  mother 's abandonment, having been very 

close t o  her before she l e f t ,  as Rose Strachan remembers: 

H e  had been t h e  child h i s  mother seemed t o  favor  t h e  most, 
and he was e s p e c i a l l y  upset when she disappeared. When I 
saw t h e  family before she l e f t ,  wherever Ed Is  mother was, Ed 
was there .  Ed Is  mother car r ied  Ed around with her a l l  t h e  
time and would sit and hold him even when he was a p r e t t y  
b ig  boy. Even when Nancy . . . was a baby, Ed's  mother 
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would be carrying Ed around instead of Nancy. She also 
played wi th  Ed more than she d id  w i th  the other k ids .  
was short and chunky like h i s  mother's side of t h e  family. 
I thought Ed ' s  mother favored him because Ed looked so much 
like me of her s is ters ,  who was mentally retarded. 

Ed 

. . .  
Ed took h i s  mother's desertion the hardest. He couldn't 
understand why h i s  mother wasn't i n  t h e  house. I used t o  
hold Ed when he cried for her. He would se t  up such a fuss 
that he'd get the other k ids  going too. 
[Ed's father] would leave for  work, Ed would hang m t o  h i s  
lunch pai l ,  screaming for  h i s  father not t o  leave because he 
was so afraid h i s  father would disappear too. 

When my brother 

(ApP. 12). 

Janet Thomas never communicated wi th  her children after  her disappearance. She 

"never contacted the children or tried t o  see them." (App. 1 2 ) .  Nancy Thomas hasn't 

"seen or talked t o  my mother since then." (App. 1 0 ) .  Charles and Nancy somehow 

"learned t o  cope" wi th  her disappearance (App. 81, bu t  Ed remained unhappy, and was 

determined t o  f ind  her me day. Ed is " the  mly me of u s  who tried t o  see our 

mother after  she l e f t  .I1 (App. 8 ) .  Karen Thomas remembers that " [ i l t  was a really 

big thing t o  him t o  search for  and find h i s  mother, 

and then  actually did go out and f i n d  her." (App. 9 ) .  

He talked about that many times 

After Janet Thomas abandoned the family, the Thomas home became a nightmare 

brought t o  l i f e  by the neglect, alcoholism, paranoia, and brutality of William 

Thomas, Ed ' s  father. William Thomas refused t o  l e t  anyone assist  w i t h  the care of 

the children, and neglected their most basic needs. While he worked, the children 

were alone: "He wasn't prepared t o  raise children by himself, but  he was never me to 

ask for help w i t h  anything. . . . He had t o  work t o  support the family, so the k i d s  

were l e f t  alone a lot .  They just had t o  fend for  themselves." (App. 1 2 ) .  William 

Thomas "never took very god care of the k i d s ,  always making them wear old clothes 

and never taking them t o  t h e  doctor or the dentist when they needed it." 

A s  they got older, the children were extremely self-cmscious about their appearance. 

(App. 9) .  

a 
They "were always embarrassed around other k i d s  because of the way they looked." 
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But out  of st rle c lo thes  was D t  t h e  problem. me of t h e  reasons Janet Brandon 

l e f t  was "my husband's dr inking.  . . . I j u s t  got  fed up with the  dr inking.  . . . 
When my husband drank, he acted d i f f e r e n t  from when he d i d n ' t  d r ink .  H e  was much 

bolder and no t  very n ice ."  (App. 11). W i l l i a m  Thomas "drinks so much, I ' m  surpr ised  

h e ' s  still alive.  These days,  . . . [he] f a l l s  asleep when he d r inks .  B u t  he d i d n ' t  

always f a l l  asleep.  H e  used t o  g e t  more b e l l i g e r e n t  and angry than normal when he 

drank." (App. 9 ) .  

The chi ldren  were t h e  v ic t ims of W i l l i a m  Thomas' paranoia after h i s  wife ' s  

d e s e r t i m .  Saying he was a f r a i d  t h e  children would be taken away from him, he 

imposed unreasonable and r ig id  regula t ions  about t h e i r  act ivi t ies.  H e  also l e f t  the  

household chores t o  the  chi ldren .  The c h i l d r e n ' s  l i v e s  were so regulated t h a t  they 

had l i t t l e  or no opportunity f o r  normal childhood experiences or f r i endsh ips .  

Charles Thomas says,  "We had a p r e t t y  crummy childhood" (App. 81, and remembers t h e i r  

childhood as me of confinement and isolat im (App. 8 ) .  

The chi ldren  a l s o  had t o  d o  a l l  of the  household chores: "After school,  we had a 

certain amount of time t o  f i x  up t h e  house u n t i l  our f a t h e r  came home. Then we j u s t  

hoped it was r i g h t  when he got  there .  I f  th ings  weren't  j u s t  r i g h t ,  he would y e l l  a t  

u s  or punish us." (App. 8 ) .  

The home t h e  children were i so la ted  in  contained no a f fec t ion  or loving 

a t t e n t i m  : 

Our f a t h e r  was real rough and set in  h i s  ways. . . . I f  
th ings  d i d n ' t  go h i s  way, they were j u s t  wrong and you were 
wrong. Our family has never been what you would call  close. 
W e  couldn' t  have a heart- to- heart t a l k  with our f a t h e r  or 
stepmother. There wasn't any a f fec t ion ,  l i k e  hugging or 
k iss ing .  I have learned in  t h e  las t  few years  t o  ta lk  t o  my 
sister, but d i d n ' t  even used t o  be ab le  t o  d o  t h a t .  I still 
can 't have a real ta lk  with my f a t h e r .  

(App. 8 ) .  William Thomas "wasn't me you could ta lk  out problems with. . . . When 

t h e  k ids  had problems, they talked t o  me  r a the r  than t o  t h e i r  mom and dad." (App. 

12). 
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The chi ldren  could no t  and d i d  no t  t a lk  t o  t h e i r  f a t h e r  because they were 

t e r r i f i e d  of him. W i l l i a m  Thomas was "real hot-tempered and got  angry and v io len t  

with t h e  k ids  over any l i t t l e  thing." (App. 9 ) .  Members of the  family would have 

to ld  Ed Thomas' jury  the  fol lowing tales of W i l l i a m  Thomas' b r u t a l i t y :  

Ed was more a f r a i d  of h i s  f a t h e r  than anything. Ed 's  f a t h e r  
was a b ig  m a n  -- 6'2" t a l l ,  and 240 pounds -- and used t o  
slap t h e  k ids  around a lo t .  He of ten  h i t  t h e  k ids  i n  places 
I thought weren't  r i g h t .  I believed i n  h i t t i n g  k ids  on t h e  
rear end, but Ed's  f a t h e r  used t o  h i t  them 091 t h e  head with 
whatever was handy. 

(Aff idavi t  of Janet Brandon, App. 11). 

[Ed] would t r y  t o  d o  r i g h t ,  but  th ings  would turn  out  wrong 
and Ed would ge t  a whipping. My son Marvin and Ed were 
close f r i e n d s ,  and Marvin and I took up f o r  Ed lo t s  of times 
t o  keep him from g e t t i n g  a whipping. 
somebody g e t t i n g  a whipping f o r  every l i t t l e  th ing l i k e  Ed 
d i d .  Lots of times when some t rouble  would happen, Marvin 
would say he d id  it t o  t r y  t o  p r o t e c t  Ed from another 
whipping. 

We couldn't see 

(Aff idavi t  of Rose Strachan, App. 12) .  

When we d i d n ' t  ge t  t h e  chores done r i g h t ,  o r  i f  we l e f t  t h e  
house or yard, we'd be punished. Sometimes our step-mother 
would punish u s ,  and h i t  u s  when she got  mad, but usual ly  
punishments came from our f a t h e r .  H e  usual ly  used a belt on 
u s ,  and whipped u s  when he thought w e  had messed up. Ed got  
punished more of ten  than Charles and I d i d .  
whipping about every day o r  every o ther  day. 

H e  got  a 

(Aff idavi t  of Nancy Thomas Mayer, App. 10) .  

If  we broke a rule or d i d n ' t  d o  something j u s t  r i g h t ,  we got 
punished. Our f a t h e r  was short-tempered and would beat  u s  
with a b e l t  or h i t  u s  with h i s  hand. 
times a week. 
head with h i s  hand. 
punishment l i k e  making u s  s t a y  in  our rooms -- a whipping 
was much f a s t e r .  Nancy d i d n ' t  ge t  as many whippings as Ed 
and I d id  because our f a t h e r  was a f r a i d  he would hur t  her.  
When he s t a r t e d  beat ing u s ,  a l l  we could d o  was cover up t o  
t r y  t o  avoid g e t t i n g  h i t .  
s t rong.  W e  would ge t  beat ings  over almost anything. 
Sometimes something would make our f a t h e r  mad and sometimes 
it wouldn't. 
o f f .  Our bes t  defense  was t o  s t a y  out of h i s  way. I 
f i n a l l y  had t o  leave home because th ings  got completely out 
of hand. When I was 16 or 17. my f a t h e r  s t u c k  m e  with t h e  

This happened several 
It was p r e t t y  normal f o r  u s  t o  ge t  h i t  in  t h e  

Our f a t h e r  d i d n ' t  go f o r  o ther  kinds of 

H e  was a very b ig  man and very 

There was no way t o  know what would set him 

0 

po in t  of a kn i fe  when I l e f t  a l i g h t  on. 
take, and moved out. 

I had a l l  I could 
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Ed got more beatings than I did because he seemed to 
challenge our father. Nancy and I were afraid of the old 
man and tried to stay away from him. 
Ed not to do something, Ed would sometimes do it anyway. 
men though he tried to stand up to our father, Ed never 
won. He'd just get knocked around again. 

But if our father told 

(Affidavit of Charles Thomas, App. 8) .  

I have heard so many horror stories about Eddie's father 
that it's hard to know what to say about him. He used to 
beat the kids all the time. If the kids weren't in the 
house when the street lights went out, their father would 
beat the tar out of them. If one of them did something 
their father thought was wrong, they'd all get a beating. 
Once he stabbed Chuck in the stomach with a pocket knife 
because Chuck didn't turn off the bathroom light. I saw 
Nancy get beat up when she was 16 for kissing a boy. 
a lso  seen Eddie get smacked around many times or get hit in 
the head, and have heard about many more times. Once their 
father made Chuck hit Eddie because Eddie hadn't been 
getting his chores done or something. 
whacked Chuck and Eddie on their heads with a 2 x 4 because 
their frisbee landed on a neighbor's roof. 
Chuck and his father went hunting together. 
real drunk and pulled a knife on Chuck. 

I've 

Once their father 

Three years ago, 
His father go 

(Affidavit of Karen Thomas, App. 9 ) .  

William Thomas' brutality toward Ed went so far as to draw his son Charles into 

the violence: 

One thing that I feel real bad about is that I sometimes hit 
Ed too. I was in charge of Ed and Nancy when our father was 
at work. We had only so much time after school to get the 
housework done, and if it didn't get done, I got a beating. 
So sometimes I had to hit Ed to make him mind and help get 
the chores done. 

Ed was the child most strongly affected by the neglect, lack of affection, and 

brutality of his home. His disabilities, his overwhelming feelings of loss and 

desertion about his mother's disappearance, his feelings of inadequacy, and his 

brutalization at the hands of his father created a craving for reassurance and 

affirmation. While Charles had academic problems similar to Ed's, he was admired in 

the family for his looks and his artistic ability. Rose Strachan remembers, "Being 

short and chunky like he was, Ed looked a lot different from his brother Chuck. 
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Chuck was always handsome, big and muscular. He was stiff canpetition for Ed. 

Everybody bragged about Chuck, including [his father] who favored Chuck the most. Ed 

wanted to be big and admired like Chuck was." (App. 12). If Ed "did do something 

other people thought was good, he had a smile on his face as wide as he could." 

(App. 12). Another aunt, Brenda Elliott, remembers Ed as ''a child who really wanted 

some attention": 

I can remember visits when Ed's brother Chuck would show us 
a drawing he had done and we'd tell him how good it was. Ed 
would run up to his roan, and I knew he was up there drawing 
something real fast so he could show it to us. 
back down with a drawing that wasn't the greatest art, 
because he wanted us to praise him too. 
hear someone say, "Oh, Ed, that's good." I always told him 
how much I liked his drawing because he so dearly loved the 
praise. 

He'd come 

He just wanted to 

(APP. 15). 

Ed continually looked for the reassurance that he was loved and cared for by 

others. Ed "never had anyone to hold him in their arms and say, 'I love you.' The 

kind words were never there." (App. 15). He "was always after love. He couldn't 

keep his hands off of you, but all the time wanted to love you. He needed to be 

loved and to know he was loved. Samehow he needed proof that somebody loved him." 

(App. 12). Completely insecure, Ed "never could believe that anyone cared about 

him. 'I (App. 16) . 
In an attempt to give himself some value, Ed escaped into a world of fantasy, 

creating stories about his adventures and hoping to get others to believe them. He 

"wanted to be something that he wasn't. He would make up stuff and tell other people 

about it like it was really true." (App. 15). One of Ed's stories was a 

heartbreaking example not only of his desire for value, but also of his desire for 

something he did not have -- a loving family. He once told an aunt that "he was 

trying out for a part on the TV show 'The Brady Bunch.' He said he got the part and 

he was going to portray Bobby. He said this like he believed it and he wanted 

everyone else to believe it." (App. 15). 
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Family members repeatedly noticed the  behavioral  d i f f i c u l t i e s  Ed experienced a s  

a result of h i s  neurologic d i s a b i l i t i e s  and h i s  physica l ly  and psychological ly 

abusive home l i f e .  But  Ed was trapped in  a vic ious  cycle i n  which h i s  attempts t o  

gain a t t e n t i m  and a f fec t ion  of ten  w e n t  awry, leading t o  f u r t h e r  beat ings,  and i n  

which h i s  behavioral d i f f i c u l t i e s  were perceived as "rebelliousness," ra the r  than as 

a s i g n a l  t h a t  he needed help: 

When Ed t r i e d  t o  d o  something t o  ge t  some a t t e n t i o n  or 
praise l i k e  Chuck got ,  it seemed l i k e  it always turned out 
wrong. Before he knew it, he would overdo th ings  and 
something would go wrmg. , , . H e  would t r y  t o  d o  r i g h t ,  
but  th ings  would turn out wrong and Ed would ge t  a whipping. 

. . .  
I thought since Ed was a small chi ld t h a t  he needed 
p s y c h i a t r i c  help. He was e n t i r e l y  d i f f e r e n t  from t h e  o the r  
kids.  
th ings  before he rea l ized  he was doing them. . . . I tried 
t o  t e l l  my brother  Ed needed help.  B u t  he thought Ed was 
j u s t  being rebe l l ious .  I ' ve  been around a l o t  of k ids ,  and 
you can t e l l  i f  a kid is d d ,  and Ed was. Ed had something 
wrong with him t h a t  needed some s t rong  help. I always 
thought he had some damage t o  h i s  brain.  

The th ings  he d id  d i d n ' t  make any sense. H e  would d o  

(Affidavit  of Rose Strachan, App. 1 2 ) .  

Karen Thomas believed t h a t  Ed was "schizophrenic," because h i s  behavior was so 

unpredictable : 

Eddie was very mixed up. I thought he mus t  be 
schizophrenic. He'd be normal and then he wasn't. I talked 
t o  h i s  f a t h e r  and stepmother about g e t t i n g  him some 
p s y c h i a t r i c  care when Eddie was in the  t en th  grade, but he 
never got the  he lp  he needed. 
happy me minute, and t h e  next  minute j u s t  go crazy over 
nothing. One time Eddie found out he had been born i n  
I l l i n o i s .  H e  j u s t  went n u t s  because he wasn't  born f a r t h e r  
south -- he wanted t o  be a redneck. Sometimes Eddie was 
very with it and together .  Then, out of the  blue, he would 
f l a s h  o f f .  He would ge t  upset over nothing and h i s  eyes and 
f a c e  would get  red. There was no real reasm t h a t  I could 
see f o r  him t o  get mad and no way t o  p r e d i c t  what might make 
him mad. 

Eddie could be real n i c e  and 

I knew something was wrong with him. 

(Affidavit  of Karen Thomas, App, 9 ) .  

Ed's  stepmother recognized h i s  need f o r  help, but  was rebuffed in  her at tempts 

t o  locate t h a t  help: 
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I was worried about Ed and thought he should ge t  some 
p s y c h i a t r i c  help.  B u t  everywhere I t r i e d  t o  f i n d  help,  
nobody was in te res ted .  me time, he had been missing a l o t  
of school.  I went t o  t a l k  t o  h i s  counselor who to ld  me I 
should take him home and make him clean every wall i n  t h e  
house. What good was t h a t  going t o  do? I to ld  Ed he should 
see a p s y c h i a t r i s t ,  but  he d i d n ' t  want t o  d o  it. 
ca l led  a counselor t o  f i n d  out  i f  I could make him see a 
p s y c h i a t r i s t .  She sa id  I couldn' t  f o r c e  him t o  go because 
he was over 16. She sa id  he had t o  a s k  f o r  help. W e l l ,  he 
was asking f o r  help, I thought, in h i s  own way, but j u s t  
wasn't r a t i o n a l  enough t o  understand what kind of he lp  he 

So I 

needed. 

(Affidavit  of Bmnie Thomas, App. 13) .  

Ed ' s  problems culminated in  h i s  running away from home numerous 

was a teenager. H e  would rrgo off and then come back", l i k e  he l l j u s t  

still." (App. 9 ) .  Karen Thomas knew t h a t  when Ed got  'If idgety and 

was "get t ing  ready t o  go again. . . . I 1  (App. 9 ) .  When h i s  stepmoth 

he ran away, Ed "said he didn 't know" : 

times when he 

couldn 't sit 

rest less , he 

r asked him wk 

A l l  he knew was t h a t  he'd be in  me place doing something 
and the  next  th ing  he knew he was in another state. H e  
d i d n ' t  remember how he got  there .  I couldn' t  ge t  mad a t  him 
because it was l i k e  he d i d n ' t  know what he was doing. 

(App. 13) . When Ed came home, "his  f a t h e r  and stepmother didn 't want t o  have 

anything t o  do with him. They sa id  they had already done enough." (App. 9 ) .  

Damaged by h i s  d i s a b i l i t i e s  and years  of abuse, Ed was so mentally, emotionally, 

and s o c i a l l y  immature, however, t h a t  he was incapable of surviving m h i s  own. Rose 

Strachan th inks  of him as "forever a child": 

I f e l t  l i k e  he never grew up. When Ed was 18, he acted more 
l i k e  he was 13 o r  14. Ed was f o u r  months older than Marvin, 
but i f  you saw them together ,  you'd think Ed was f o u r  or 
f i v e  yea r s  younger than Marvin. Pa r t  of t h e  reasm h i s  l i f e  
was so rough when he was growing up was because he couldn ' t  
understand th ings .  You could t e l l  when you talked t o  him 
t h a t  nothing would s i n k  in to  h i s  mind. A s  he got  t o  be a 
teenager, he thought he could ge t  out an h i s  own, but  he 
d i d n ' t  have t h e  mind f o r  it. 

(Aff idavi t  of Rose Strachan, Ex.  1 2 ) .  

0 

A l l  of t h e  family members would have re la ted  t h i s  h i s t o r y  and its damaging 
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effects a t  Ed Thomas' t r i a l  if they had been given the opportunity. Nme of them was 

contacted, and in  fac t ,  while some knew Ed Thomas was facing a t r i a l ,  nme of them 

knew he was facing the possibility of a death sentence. (Family affidavits, E x s .  8 - 
1 6 ) .  T h i s  informatim would have provided more than a reasmable basis for  the 

jury's l i f e  recommendation. See Porter, supra; see also Douglas, supra. - - -- 
b. Mental Health Mitigation 

The mental conditi.cn of a capital defendant is a c r i t i ca l  factor for  sentencer 

consideration. 

failed even t o  communicate wi th  t h e  mental health expert who examined Mr. Thomas a t  

the request of the public defender u n t i l  the night before the penalty phase. H a d  

t r i a l  counsel conducted an adequate background investigation and provided the results 

of that investigatim t o  a mental health expert who had conducted the necessary 

testing, counsel would have discovered what is now known: Ed Thomas suffers from 

chronic diffuse cerebral dysfunctim -- h i s  innate disabil i ty is unrebuttably 

mitigating, bu t  was not discovered by defense counsel. 

Trial counsel sought no mental health evaluation of Mr. Thomas and 

The Public Defender had retained Dr. Arnold Zager, who examined Mr. Thomas 

briefly in January, 1981, and provided a report. Defense counsel, however, never 

communicated wi th  Dr. Zager u n t i l  the night before the penalty phase and never 

provided Dr. Zager w i t h  informatim regarding Mr. Thomas' background. Dr. Zager was 

unable t o  appear a t  the penalty phase m such short notice. Despite counsel's lack 

of communicatim w i t h  him and fa i lure  t o  provide background information, Dr. Zager 

could have provided mental health mitigating evidence. 

presmted t o  Mr. Thomas' jury, but  d id  appear in  the PSI prepared for  the judge. Dr. 

Zager's report (reproduced in  Claim 11, supra) found, -- inter a l ia ,  that Mr. Thomas was 

the product of an abusive home, that Mr. Thomas had learning di f f icul t ies ,  that Mr. 

Thomas' abi l i ty  t o  appreciate the criminality of h i s  cmduct was impaired, and that 

Mr. Thomas was under significant emotimal d is t ress  a t  the time of the offense (App. 

2) .  

T h i s  evidence was not 
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Even w i t h  the l i m i t e d  examination he performed, Dr. Zager had mental health 

evidence t o  offer, evidence which would have provided a reasonable basis for t h e  

jury's unanimous l i f e  recommendation. 

-- simply contacting Dr. Zager ahead of time -- such evidence could have been 

H a d  counsel done the most minimal preparation 

presented. Failing that, counsel could have subpoened Dr. Zager -- who had favorable 

informaticn -- rather than placing Dr. Zager's scheduling problems ahead of Mr. 

Thomas ' l i f e  . 
There was, however, even more mental health mitigating evidence available. 

Current counsel has provided the background history related above t o  Harold H. Smith, 

Jr.  , Ph.D. , a board certified cl inical  and forensic psychologist, who has particular 

expertise in  criminal cases and i n  t h e  effects of brain dysfunction on the legal 

issues of culpability and mitigatim of punishment (App. 1, C.V. included). H i s  

report is reproduced i n  large part below: 

These various records reflect the fact  that Ed Clifford 
Thomas was identified as being a child who was behaviorally 
different from h i s  siblings. 
when he was an infant and was also observed by teachers. 
repeated several grades and was frequently t r u a n t .  
academic performance was poor and he eventually dropped out 
of school. 
13 and was reported t o  have bitten h i s  fingernails as he 
cmtinues t o  do. It is reported that at  about age seventeen 
he had an episode of "blacking out", and in  1980 was 
evaluated i n  regard t o  seizure activity. Medical records 
reflect a mildly ahormal EEG which was consistent w i t h  that 
found in an epileptic populaticn and was considered t o  
reflect "diffuse cerebral dysfunctim". 
State Prism he also has had seizure activity and had for  a 
period of time been prescribed D i l a n t i n ,  an anti-seizure 
medicaticn. 

T h i s  was noted by h i s  mother 
H e  

H i s  

He apparently was a bed wetter u n t i l  about age 

While a t  Florida 

It is also pertinent t o  note that he was raised wi th in  a 
highly dysfunctional family. 
father used alcohol t o  excess, was physically abusive t o  h i s  
children and t o  Ed in  particular, and that h i s  mother 
eventually l e f t  home when he was about seven years old. 
Thomas began using alcohol about age 14. He ran away from 
home multiple times as a teenager and attempted t o  support 
himself through h i s  own means, which a t  times included 
homosexual prostituticn. 

According t o  records h i s  

Ed 

Prior t o  my evaluation I informed Mr. Thomas of the reasan 
for t h i s  evaluation and the intended uses of the results, 
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which were for  the purposes of consulting wi th  you in regard 
t o  h i s  intellectual and neuropsychological status and h i s  
status a t  t h e  time of t r i a l  and t o  advise and cansult t o  you 
in  general. He consented t o  the evaluation and was 
cooperative throughout it. A t  times it was apparent that he 
was anxious, and he reflected t h i s  anxiety through grinning 
and smiling. H e  approached t h e  testing situaticn wi th  a 
competitive style and attempted t o  answer a l l  questicns 
asked and t o  solve a l l  problems presented t o  him. The - 
following tes t  results are considered t o  be valid and 
reliable. 

H i s  level of intel lect ,  as measured by the Wechsler A d u l t  
Intelligence Scale-Revised is wi th in  the Borderline range. 
H i s  Verbal, Performance, and F u l l  Scale IQ scores were 80, 
79 and 78, respectively. Intelligence is defined as the 
innate aggregate or global capacit,y of the individual t o  act 
purposefully, t o  t h i n k  rationally, and t o  deal effectively 
w i t h  me ' s  environment. H i s  level of intel lect  is a t  about 
t h e  7th percentile. T h i s  means that 93 percent of the 
general population in  h i s  age range functim a t  a higher 
level. . . . 

- 

[Hle has m i l d  visual perceptualdifficulties,  which are 
cmsistent w i th  earl ier  reports of learning impairments. 
H i s  lansuase durinca test ins was freauentlv in  the form of 
phrases as opposed t o  complete sentences. Even h i s  
phraseology reflected h i s  intellectual limitaticns. 

Consistent w i t h  h i s  level of intel lect  is h i s  level of 
academic achievement. A s  measured by the Wide Range 
Achievement Test-Revised (1984 E d i t i o n )  h i s  Reading 
Recognitim , Spelling, and Arithmetic ab i l i t i e s  are a t  the 
end of the th i rd  grade, beginning of the fourth grade, and 
the beginning of the f i f t h  grade levels, respectively. T h i s  
means that 99.2 percent of individuals in h i s  age group read 
words better than  he, and 99 percent of persons in h i s  age 
group spell  and compute mathematical problems better than  
he. - 
at  the 0.8, f i r s t ,  and f i r s t  percentiles, respectively. 
Thus,  while h i s  level of intel lect  is a t  about the seventh 
percentile, h i s  actual academic achievement is even lower 
than what would be expected from a persm whose level of 
intel lect  is a t  t h e  7 t h  percentile. T h i s  discrepancy 
between intel lect  and achievement is related t o  h i s  
dysfuncticnal home environment, frequent truancy, and 

Compared t o  h i s  age peers, however, h i s  functicning is 

inattentiveness a t  school . . . he was unable t o  recite the 
alphabet or count forward by threes without error. 

Mr. Thomas was also administered the Halstead-Reitan Neurop- 
sychological Test Battery (Category Test, Tactual 
Performance Test, Speech Sounds Perception T e s t  , Seashore 
Rhythm Test, and t h e  Finger Oscillatim Test) and other 
neuropsychological t es t s  (Parts A and B of t h e  Trail Making 
Test , Aphasia Screening Test , Grooved Pegboard , Hand 
Dynomometer, and Wisconsin Card Sorting Test). H i s  Halstead 
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Impairment Index, a summary index of impaired performances 
an t e s t s  sensitive t o  the organic integrity of the brain of 
0.4 reflects borderline impairment. He scored wi th in  t h e  
impaired range cn t h e  Speech Sounds Perception T e s t  and t h e  
Seashore Rhythm Test. 
cmcentraticn t o  auditory s t i m u l i ,  and given h i s  history of 
lowered intel lect ,  poor aca3emi.c performance, and some noise 
within the testing fac i l i ty ,  these scores are not considered 
to  be u s e f u l  for the purpose of diagnosis. 
suggestive, however, that he has some dif f icul t ies  in  the  

Each of these t es t s  require intense 

They are 

performances cn other tests ,  is certainly worse than would 
be expected. 

The above neuropsychological t es t  results do not, however, 
give evidence of lateralized organic impairment at  the level 
of t h e  cerebral cortex, nor are they suggestive of an acute 
state.  These data are most consistent with a chronic 
condition. 

Mr. Thomas has previously been evaluated by competent 
medical authority and has been diagnosed as having seizure 
disorder. 
lesicn is not inconsistent w i t h  an ear l ier  report of seizure 
disorder. 
apparent underlying cause. 

The absence of data which would identify a focal 

Indeed, some seizure disorders occur without any 

In conclusion, Mr. Thomas was noted t o  have been 
developmentally different from h i s  siblings, was not able to  
achieve academically (functicning a t  lower cne percentile or 
less), has documented history of -seizure disorder, and has a 
documented history of EEG ahormality consistent w i t h  
diffuse cerebral dysfuncticn. 
has very low level of intel lect  ( 7 t h  percentile) and shows 
borderline impairment on neuropsychological t es t s  consistent 
wi th  h i s  developmental and medical history. 
that Mr. Thomas has some dysfunctim of h i s  brain t h e  nature 
of which is yet t o  be identified. 

I have established that he 

It is clear 

. . .  
With reference t o  mitigating circumstances, although the 
priscner was not under the influence of "extreme mental or 
emotimal disturbance" when the felonies were committed, it 
is apparent that h i s  level of intel lect  is a t  a low level 
and there is evidence that he has cerebral dysfunctim. The 
priscner ' s  immaturity and l i m i t e d  mental capacity a t  the 

40 



0 

time of the  commission of t h e  offense s ign i f ican t ly  reduced 
h i s  culpabi l i ty  f o r  t h e  offense. If he  had been under the 
influence of an intoxicant, such as alcohol, h i s  mental 
capaci t ies  are  judged t o  have been diminished more so. 
Secmd, t h e  age of t h e  defendant should a l so  be considered 
in mi t iga t im.  H i s  level of i n t e l l ec t  is such tha t  he does 
not think or reason in  t h e  same way tha t  h i s  same age peers 
do. Therefore, h i s  "mental aget1 is s ign i f ican t ly  lower than 
tha t  of h i s  peers and prevents him from thinking and 
reasoning i n  ways comparable t o  average individuals. 
Finally,  h i s  age at  which he committed the offense should 
a l so  be considered. In today's society,  adolescence is 
considered t o  extend t o  approximately age 23 because young 
adults are  yet dependent upcn t h e i r  parents u n t i l  t h i s  age 
f o r  f inanc ia l  and emotional support, Although Mr. Thomas 
was not dependent upon h i s  parents a t  t h i s  time, he led a 
l i f e  which c lear ly  reflected t h a t  he was not able t o  create 
a s tab le  l i f e s t y l e  f o r  himself. 

(App. 1) (emphasis added). 

Ample mental health mitiqati.cn was available f o r  presentation t o  Mr. Thomas' 

jury and judge, and would have provided a reasmable basis f o r  t h e  jury 's  l i f e  

recommendation. The inab i l i t y  t o  appreciate the criminali ty of me's  conduct and 

being under s ignif icant  emotional d i s t r e s s ,  as D r .  Zager found , are unquestimably 

mitigating. See Fla. S ta t .  Sec. 921.141(6)(b), ( f ) .  Brain damage, as  D r .  Smith - 
found, is of course c lass ica l ly  mitigating. See e.g., Roman v. Sta te ,  475 So. Xi 

1228, 1235 (Fla. 1985). 

-- 

3. Ineffective Assistance Of Counsel Before The T r i a l  Judge 

The jury recommendatim occurred me 16, 1981. The t r i a l  court postponed 

sentencing three times, waiting f o r  the PSI t o  be prepared. The judge exp l i c i t l y  

stated t h a t  he does not impose sentence u n t i l  he  sees "my PSI" (R. 1352; see a l so  R. 

1315, 1356-58). The court received t h e  PSI by 5:OO p.m., Friday, August 21, 1981 (R. 

-- 

549). Defense counsel had been told on Thursday tha t  t h e  report would probably be 

ready Friday, and t h a t  sentencing would occur t h e  following Mmday, August 24, 1981 

(R. 1356-58). 

In t h e  63 days between t h e  jury recommendatim of l i f e  and t h e  sentencing Mr. 

Kent did no or grossly inadequate investigation and/or preparaticn f o r  sentencing 

before t h e  judge. In t h e  interim between t h e  unanimous jury recommendation and t h e  
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sentencing, Mr. Kent ras arrested and ras und r investigation f o r  me or more 

criminal offenses. H e  indicated t o  t h e  t r i a l  judge on August 20, 1981, four days 

before sentencing, tha t  t h e  arrest and inves t iga t im had essen t ia l ly  closed down h i s  

off ice:  

M F t .  KENT: I w a n t  t o  point out t o  t h e  court t ha t ,  because of 
personal reasms,  I have asked f o r  a ccntinuance, and on h i s  
motion f o r  a new t r i a l  -- those persmal  reasons of which 
the  Court is aware, spec i f ica l ly  and t o  t h e  point, because I 
was myself arrested on July 16th and was exonerated by t h e  
Grand Jury t h e  day before yesterday, and therefore, I am not 
prepared t o  proceed a t  t h i s  point w i t h  witnesses t o  amplify 
my argument on paragraph No. 3. . . . I would, again, on 
t h e  record, ask t h e  Court t o  continue t h e  en t i r e  proceeding 
which we have begun. I would ask t h e  Court t o  continue tha t  
proceeding, based m t h e  f a c t  tha t  I was a Defendant in t h e  
l a s t  t h i r t y  days, and I have j u s t  been exmerated by a Grand 
Jury and have not had ample time t o  prepare . . . . 

- 

(R. 1333-34; see a l so  R. 1338). -- 
I am t rying t o  adv i se  t h e  Court t h a t  I have not had an 
opportunity t o  move t o  tha t  cause, because I have been a 
Defendant in  a proceeding myself . . . . and fo r  a period of 
t h i r t y  days, u n t i l  I was exonerated by t h e  Grand Jury. . . . 
I suspended my pract ice  of law, v i r tua l ly .  . . . 

(R. 1349). 

Mr. Kent knew, or unreasonably fa i led  t o  know, t h a t  a PSI was an important 

document at sentencing. Judge Coker stated repeatedly tha t  t h e  PSI was important t o  

him, and tha t  he did not sentence anyone before receiving a PSI (R. 24, 1315, 1352, 

1356-58). Mr. Kent did not provide t h e  probat im of f icer  who was preparing t h e  PSI 

w i t h  any - relevant information wi th  regard t o  sentencing (App. 3 ) .  As demonstrated i n  

Secti.cn 2, supra, an incredible amount of information i n  mi t iga t im of sentence could - 
have been provided M s .  Taylor. Mr. Kent went out of town t h e  weekend before 

sentencing, and did not obtain a copy of t h e  PSI before he l e f t .  When he returned 

f o r  sentencing on Monday, the following occurred in court: 

[THE COUw11: 
you, or anyone on your behalf, have any legal  or other cause 
t o  show why sentence should not now upon you be pronounced. 

I would inquire  of you a s  t o  whether or not 

M R .  KENT: None a t  t h i s  time, your H ~ o K .  
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THE C O W :  You haven't seen t h e  P.S.I.? 

MR. WNT: No,  I have not, Your Honor. 

(R. 1362) .  Sentence was imposed immediately thereafter. The PSI preparer was 

present in  court for t h i s  hearing, and confirms that counsel d id  not review the PSI 

before sentencing (App. 3 ) .  

In a motim fi led September 4, 1981, after the judge override, t r i a l  counsel 

reiterated h i s  lack of preparatim a t  the time of judge sentencing, and requested 

resentencing and the opportunity t o  rebut the contents of the PSI. Trial counsel 

requested the opportunity t o  present Dr. Zager's testimony and t o  cmtest  the 

contents of the PSI, citing h i s  persmal problems as me reason for  h i s  lack of 

preparedness (App. 18). The PSI d id  i n  fac t  contain inflammatory, irrelevant and 

wrong information. 

through the unreasmable ac t ims  of h i s  defense attorney. 

IV, - infra, the PSI was readily rebuttable, and defense counsel unreasmably failed t o  

do so. 

Mr. Thomas was provided no opportunity t o  rebut the informatia?, 

As is outlined in  Claim 

CXI September 17, 1981, the t r i a l  court conducted a hearing pursuant t o  the 

Motia? for  Rehearing on sentencing. Again, Mr. K e n t  had cmducted no investigation 

and had no evidence t o  present. During the hearing, the t r i a l  court stated that no 

copy of the rehearing motim had been presented t o  him (R. 1372, 1377-78). Mr. Kent 

argued h i s  motion, after  which the t r i a l  court deferred ruling (R. 1379).  Mr. Kent 

had been appointed counsel m appeal by t h i s  point, and had attempted t o  f i l e  the 

appeal in  t h e  d i s t r i c t  court of appeals, when a l l  capital cases must be appealed 

direct ly t o  the Florida Supreme Court. 

work: 

appeal that it is a l i m i t e d  area and expertise which a t  present is beymd my scope, 

and I could not hope t o  learn and become f u l l y  aware given the time limitatim that I 

have now in my own practice. . . .I' (R. 1379). 

He admitted h i s  unfamiliarity w i t h  capital 

"I have come t o  recognize in t h e  short time that I have started t o  handle t h i s  

Trial counsel unreasmably failed t o  ensure that the PSI, relied upon by the 
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t r i  1 judge and the State (R. 13781, and complained about by Dunsel, was included i 

the record m appeal. Trial counsel was also prejudicially ineffective for  fa i l ing 

t o  ensure that the t r i a l  court entered an order granting or denying the Motim for  

Rehearing m sentencing. The fai lure of t r i a l  counsel t o  include the PSI in the 

record m appeal precluded meaningful and consti tut imal review of the  sentence of 

death by the Florida Supreme Court, in violatian of the s i x t h ,  eighth, and fourteenth 

amendments . 
Trial counsel unreasonably failed t o  challenge the  t r i a l  judge's exclusive 

reliance on statutory factors, and t h e  consequent preclusion of consideration of 

extant non-statutory mitigating circumstances. (See Claim 11.) Trial counsel 

unreasmably failed t o  challenge the complete fai lure by the t r i a l  judge to  j u s t i f y  

h i s  override of the unanimous jury recommendation of l ife.  The t r i a l  judge failed t o  

include a t  sentencing or in  the written f ind ings  any supportable reasm for why the 

jury recommendatim was me that no reasmable person could make. 

proper detailed findings. 

argue the law, so as t o  create a reasanable probability that t h e  override would not 

have occurred, and/or would not have been upheld on appeal. 

- 

He d i d  not provide 

Trial counsel unreasmably failed t o  promptly know and 

Trial counsel unreasonably l e f t  uncorrected the t r i a l  judge's repeatedly 

expressed view and opinion that the jury recommendatim was not entit led t o  great 

weight. The judge expressed h i s  view that he was not "required t o  follow t h e  advise 

of the jury,11 (R. 201, because "you are not going to  be sentencing someme t o  death. 

The punishment is meeded by the court" (R. 23). Post jury recommendatian, t h e  judge 

believed I he had t o  follow the law, and, i n  some manner unarticulated, suggested that 

the jury had not (R. 1364) .  The t r i a l  court improperly overrode a valid jury 

recommendation of l i f e ,  and, if the override is valid, defense counsel unreasonably 

failed t o  provide the t r i a l  court wi th  t h e  unrebuttable facts  and law that would have 

rendered the override invalid, a violation of the s i x t h ,  eighth, and fourteenth 

amendments . 

- 

* 44 



e 

* 

* 

* 

* 

C. THE GUILT/INNOCENCE PHASE 

Counsel for  Mr. Thomas committed many unreasmable errors, i n  the absence of 

which there is a reasonable l ikel ihod that the result i n  t h i s  case would have been 

different.  

due to  t r i a l  counsel's error, errors which involve violations of constitutional 

Many of these errors involve actions by the court which went uncorrected 

provisims separate and apart from the violat im of the right t o  effective assistance 

of counsel. 

1. The Trial Court Revealed t o  the Jury H i s  Utter Contempt for  
Homosexual Men, Which Greatly Prejudiced a Defendant Who Was 
Admittedly Homosexual. 

Th i s  t r i a l  involved testimony by homosexuals about homosexuals. During voir 

dire,  extensive questicning occurred regarding whether t h e  jurors would be biased 

because of the extent t o  which homosexuality and "hostility" would be involved i n  the 

t r i a l  of the case (R. 79, 87, 92-93, 109, 113, 137-38, 215-16). 

t r i a l  judge mocked homosexuals, and openly expressed and demonstrated disdain and 

disgust for homosexuals, prejudicing Mr. Thomas and ensuring that he, a homosexual, 

would not  receive a f a i r  and impartial t r i a l .  

During t r i a l ,  the 

Many witnesses testified who were 

homosexual or bi-sexual. Some also test if ied that they had nicknames: witness James 

Widdoes' nickname was "Gorilla1' (R. 359) ; witness David Hindroth's nickname was 

llFluffy" (R. 399); witness Paul Girardini's nickname was "Choo Choo" (R. 971) .  The 

judge revealed sarcastic disrespect for these t r i a l  participants. 

regard t o  "Fluffy," the judge interjected : 

For example, w i t h  

Q: (By Mr. Hancock) You said you had a nickname. 

A: Yes. 

Q: 
is your nickname. 

If you dm ' t  want t o  t e l l  u s  -- I am going t o  ask what 

A: I w i l l  t e l l .  I don't care. Fluffy.  

THE COURT: Fluffy? 

(R. 399). During the examinatim of a police officer, defense counsel was asking a 
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se r i e s  of questicns about the  suspects and witnesses of whom t h e  of f icer  might have 

been aware: 

Q: What informatim d id  you receive about a black male? 

MR. HANCOCK: I object ,  judge. 

THE COURT: Hearsay. Sustained. Did you ta lk  t o  
Fluffy? Did  you meet Fluffy? 

THE WITNESS: Yes, s i r ,  I talked t o  him t h e  night of 
the homicide. 

MR. KEW: why? 

THE COURT: I j u s t  wondered if  he  met Fluffy. 

(R. 942). 

Witness Paul Garardin testified upm d i r e c t  examinatim, whereupon t h e  judge 

stated, "Mr. Hancock, do you have any ques t ims  of Choo Choo?" (R. 970-71). Other 

witnesses were not so referred t o  by f i r s t  names or nicknames by t h e  Court. The - 
prosecutor followed up cn t h i s  nickname mocking during closing argument. 

The judge's comments culminated i n  h i s  ordering one of the  defense's  most 

important witnesses t o  "get out" a f t e r  h i s  testimony. Witness Robert Redding, Jr., 

testified about male prost i tut ion i n  downtown Fort Lauderdale. 

testimony, and in  t h e  presence of t h e  jury, t h e  Judge stated: "Okay, Get him out of 

After Mr. Redding's 

here. Next witness" (R. 966). A t  t h e  bench, t h e  judge said:  "He d isgusts  me'' (R. 

967). Motion f o r  mi s t r i a l  was denied. 

that  a l l  t h e  jurors heard t h e  judge's comment (R.27). Counsel was not even aware 

tha t  t h e  juror had heard t h e  statement, much less tha t  a l l  jurors had. 

In a pos t- t r ia l  hearing, a juror testif id 

- --- 
- 

The t r i a l  judge's comments and act ims denied Mr. Thomas h i s  r ights  t o  due  

process of law, t o  re l iab le  guilt/innocence proceedings, t o  present evidence without 

judge comment and t o  e f fec t ive  assistance of counsel under t h e  f i f t h ,  s i x t h ,  eighth 

and fourteenth amendments as d id  t h e  court ' s  refusal  t o  grant a continuance of t h e  

pos t- t r ia l  hearing so as  t o  allow defense counsel t h e  opportunity t o  speak w i t h  a l l  

t h e  jurors. T r i a l  counsel failed t o  properly object t o  the judge's comments and/or 
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move f o r  a mis t r ia l ,  and t o  properly investigate t h e  jurors '  awareness of t h e  judge's 

comments. 

2. The Tr ia l  Judge's Comments Adversely Affected One of Mr. Thomas' 
Cr i t i ca l  Defense Theories. 

Counsel f o r  Mr. Thomas presented evidence and arguments t h a t  Mr. Thomas was 

drunk a t  t h e  time of h i s  purported ccnfessicn t o  t h e  police.  During voir  d i r e ,  he 

repeatedly questimed jurors about alcohol, and how one might ac t  i r r a t i ona l ly  and 

speak untruthfully while  intoxicated (R. 85, 86, 96, 97, 114, 118, 125, 126,  216, 

224-25, 239). 

The judge made an unprompted and prejudicia l  remark about "drinking" t h a t  

v i t i a ted  t h e  very theory defense counsel sought t o  develop, and which undermined t h e  

questioning counsel was conducting. 

inappropriately quipped : "[Lliquor makes me  very affect icnate .  

anything l i k e  t h a t  about drinking" (R. 225). 

In t h e  presence of t h e  jury, t h e  judge 

Nobody has said 

T r i a l  counsel unreascnably did not object t o  t h e s e  improper and prejudicia l  

comments, which rendered t h e  proceedings fundamentally unfair .  

3. 

Counsel f o r  Mr. Thomas frequently objected t o  hearsay testimony. The judge told 

The Trial Judge Commented Adversely Regarding t h e  Law of Evidence. 

t h e  jury and t h e  witnesses h i s  view of hearsay objec t ims:  

(By Mr. Hancock) 

Q: What did you do then? What happened next? 

A: What happened next? H e  came back t o  me and he  said -- 
MR. KENT: Your Hcnor, objecticn again. 

MR. HANCOCK: Judge, I w i l l  t r y  t o  rephrase t h e  
quest icn . 

THE COURT: Please do. I know it is kind of dumb, Mr. 
Moses, but tha t  's what t h e  law is. You can say what you 
said , but you can It say what he said .  Do you follow tha t?  

THE WITNESS: Y e s .  

THE COURT: I understand t h a t  it is s i l l y .  
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THE WITNESS: Yes. 
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THE COURT: Bu t  that is the way the law is. Go  ahead. 

(R. 382). Such comments were common, and were unobjected t o  by defense counsel. 

4. The Trial Court  Would Not Allow "Backstriking," and, According 
t o  the Florida Supreme Court, Trial Counsel Failed t o  Properly 
Preserve t h i s  Reversible Error. 

Under Florida law, backstriking during voir d i re  is expressly permitted, and is 

a right of the defendant. The t r i a l  court may not deny the right t o  backstrike. The 

t r i a l  judge d i d  deny the right t o  backstrike in  t h i s  case, permitting defense counsel - 
me opportunity t o  backstrike and then announcing that no more backstrikes would be 

allowed (R. 193-96). While t r i a l  counsel objected (R. 195-961, he d i d  not properly 

preserve the error for appeal. See Thomas v. Wainwright, 495 So. 172 (Fla. 1986). 

Had  he, there is a reascnable probability that but  for  counsel's unreasmable 

omissim, the result in t h i s  case would have been different.  

- 

5. Trial Counsel Unreasmably Failed t o  Suppress the Purported 
Jailhouse Statement From Mr. Thomas t o  H i s  Father. 

After h i s  arrest,  Mr. Thomas spoke t o  h i s  father by telephme. Unknown t o  Mr. 

Thomas and h i s  father, the police tape-recorded the cmversati.cn. Mr. Thomas 

purportedly made incriminating statements t o  h i s  father during the cmversatim, and 

the police made Mr. Thomas' father tes t i fy  t o  those statements a t  t r i a l .  ( g A p p .  

14). A t  the t i m e  of the cmversation, Mr. Thomas was entitled t o  counsel. He also 

possessed a reasonable expectation that h i s  telephme conversaticn would be private. 

The use of that telephone conversaticn against him violated h i s  fourth, f i f t h ,  s i x t h ,  

eighth, and fourteenth amendment rights, and t r i a l  counsel unreasmably failed t o  

suppress the use of Mr. Thomas' statement t o  h i s  father. Given the weakness of the 

s ta te ' s  case, there is a reascnable probability that but  for counsel's error, the 

result in t h i s  case would have been different.  See, Kimmelman v. Morrism, 106 S. 

C t .  2574 (1986). 

- 

6. The Jury Instruction Regarding Was Unconstitutimal. 

Mr. Thomas' defense was a l ib i .  The jury was instructed: 

48 



Where an a l ib i  is c l  i m e d  as a defen , it is n t ecessar! 
that t h e  a l ib i  be proved beyond a reasonable doubt. It is 

* 
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sufficient as a defense if you have a reasmable doubt as to  
the presence of the defendant at  the scene of t h e  alleged 
crime. If there is such a reasonable doubt it is your du ty  
to  find the defendant not guilty. 

(R. 1222) .  Defense counsel d id  not object. 

A reasonable jury could readily interpret t h i s  instruction t o  require t h e  

defendant t o  raise a reasonable doubt vis-a-vis a l ib i .  T h i s  instruction is burden 

shifting, removes the burden from the s ta te  to  prove the elements of the offense 

beyond a reasonable doubt, and reduced t h e  re l iabi l i ty  of the guilt/innocence 

determinaticns, in violaticn of the s i x t h ,  eighth, and fourteenth amendments. Trial 

counsel unreasonably failed t o  know and provide the correct law, and t o  object, and, 

because of the weakness of the s ta te ' s  case, there is a reasonable probability that 

but  for the error, the result i n  t h i s  case would have been different.  

D. CONCLUSION 

In denying relief as t o  counsel's deficiencies a t  t h e  guilt-innocence phase, the 

t r i a l  court found the claim "inappropriately raised a t  t h i s  juncture" (Order, p. 4 ) .  

Of course, a R u l e  3.850 motim is the appropriate vehicle for raising ineffective 

assistance claims, and the court's denial of the claim without an evidentiary hearing 

was error. 

In denying relief on the penalty phase issues, the t r i a l  court concluded (1) 

that the jury's l i f e  recommendation meant t r i a l  counsel was not ineffective, ( 2 )  that 

allegations concerning t r i a l  counsel ' s  ineffectiveness before the judge were 

speculative, and ( 3 )  that the evidence proffered by Mr. Thomas was cumulative t o  that 

presented a t  the penalty phase. 

evidentiary hearing and without attaching portions of t h e  f i l e s  and records which 

conclusively show that Mr. Thomas is entitled t o  no rel ief .  

The court made these conclusions without holding an 

Of course, without an evidentiary hearing, Mr. Thomas has not been provided the 

opportunity t o  prove that h i s  claim is not speculative or that h i s  proffered evidence 
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is not cumulative. Mr. Thomas' al legatims and proffered evidence, in fact ,  show 

j u s t  the opposite: 

t o  rel ief .  Mr. Thomas is, a t  a m i n i m u m ,  entitled t o  the opportunity t o  prove h i s  

allegations. 

Mr. Thomas has alleged facts  which, if proved, would en t i t l e  him 

In other cases involving jury recommendatims of l i f e  where the defendant later  

alleges ineffective assistance of t r i a l  counsel a t  the penalty phase, Florida circuit 

courts and t h i s  Court have found it entirely proper and necessary t o  conduct 

evidentiary hearings before ruling on the claim. 

F.L.W. 369 (Fla. 1988); Lusk v. State, 498 So. ad 902 (Fla. 1986).  Cnly after  such a 

hearing can the t r i a l  court or t h i s  Court determine whether t r i a l  counsel's omissims 

were prejudicial. As these cases demmstrate, a l i f e  recommendatim does not 

automatically mean there was no prejudice and does not make an evidentiary hearing 

unnecessary. 

-- See e.g., Francis v. State, 13 

- Id. 

-- See also Porter v. Wainwright, 805 F.X 930, 933-37 (11 th  Cir. 1986). 

Mr. Thomas' factual al legatims -- which must  be accepted as true in  t h i s  

proceeding -- demonstrate prejudice. A t  t r i a l ,  defense counsel presented the 

testimmy of persons who had known Mr. Thomas a relatively short time and the 

testimony of Mr. Thomas. 

testimony of the persms whose affidavits Mr. Thomas proffered : family members who 

had observed Mr. Thomas throughout h i s  l i f e ,  who observed the abuse to  which he was 

subjected, and who observed the effects of that abuse m Mr. Thomas' behavior. The 

jury and judge never learned of Mr. Thomas' dismal school performance or of the 

results of achievement testing showing that Mr. Thomas functioned a t  a level f a r  

below the norm. 

mitigatim. 

Such testimony cannot be qualitatively compared to  the 

Of course, defense counsel presented no mental health evidence i n  

Mr. Thomas is entitled t o  an evidentiary hearing and thereafter, t o  Rule 3.850 

rel ief .  
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CLAIM I V  

M R .  THOMAS WAS DENIED THE OPPORTUNITY TO REBUT THE 
INFLAMMATORY AND INACCURATE INFORMATION CONTAINED I N  THE 
PRESEIWENCE INVESTIGATION =PORT, DUE TO EITHER 
UNREASONABLE COURT ACTION OR INEFFECTIVE ASSISIlANCX OF 
COUNSEL, I N  VIOLATION OF HIS SIXTH, EIGHTH AND FOURTEENTH 
AMENDMENT RIGHTS. 

The jury promptly and unanimously recommended a l i f e  sentence f o r  Ed Thomas. 

Judge Coker, upon hearing t h e  jury recommendation, "defer[ed] imposition of sentence 

. . . and order[edl a presentence report" (R. 1315). T h i s  was not a pro forma 

continuance, as l a t e r  became clear  -- Judge Coker relies on presentence investigation 

reports . 
The judge sentencing hearing was postpmed three times, a s  t h e  judge awaited h i s  

PSI. A t  a hearing conducted before sentencing, Judge Coker s ta ted:  "1 don' t  

[sentence] u n t i l  I see my P.S.I. (R. 1352). A t  t h e  cmclusim of t h e  hearing, Judge 

Coker and t r i a l  counsel discussed when t h e  PSI would be ready and when judge 

sentencing would occur, and t h e  judge again emphasized t h e  importance t o  him of t h e  

PSI (R. 1356-58). 

The next  Monday, Judge Coker stated t h a t  he had "ordered a presentence report, 

which I have now received." (R. 1361) The court "received it l a t e  Friday," but 

defense counsel had not seen t h e  report before Monday. A t  sentencing, counsel 

c lear ly  stated tha t  he had not yet  seen t h e  report (R. 1362). The judge immediately 

imposed sentence, and rejected t h e  unanimous jury recommendation of l i f e .  Counsel 

l a t e r  asked f o r  resentencing c i t i ng  t h e  f a c t  t h a t  he had not seen t h e  PSI before 

sentencing. The motim was never ruled upm, and counsel was unreasmably and 

prejudicia l ly  ineffective f o r  f a i l i n g  t o  ensure tha t  an order was entered regarding 

t h e  motim. 

The t r i a l  cour t ' s  a c t i m  denied Mr. Thomas h i s  r ight  t o  confront and rebut t h e  

informatim contained in  t h e  PSI. The law is clear:  "peti t ioner was denied due 

process of law when t h e  death sentence was imposed, a t  l eas t  in par t ,  on t h e  basis of 

informatim which he had no opportunity t o  deny or explain.I1 Gardner v. Florida, 430 
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U.S. 349, 362 (1977).  The r i g h t  t o  see and rebut a PSI is t h e  cl ient 's  r i g h t ,  

Raulerson v. Wainwright, 598 F.Supp. 381, 389 (M.D. F la .  19801, and inc ludes  a 

reasonable period of time wi th in  which t o  confront  t h e  a l l e g a t i o n s .  No time was 

allowed, and a Gardner remand should have been provided. 

Gardner remands were n o t  intended t o  be hear ings  a t  which counsel  was provided a 

PSI by ambush, r equ i r ing  spmtaneous d i s c o u r s e  a g a i n s t  t h e  information contained i n  

t h e  PSI. Ins tead ,  Gardner l l l r e q u i r e [ d ]  t h a t  t h e  de fense  have access t o  t h e  reports- 

i n - f u l l  with s u f f i c i e n t  time before  t h e  hear ing  t o  prepare  r e b u t t a l . ' "  

State, 362 So.23 657, 658 (F la .  1978).  See also Dougan v. S t a t e ,  398 So.23 439, 440 

(Fla .  1981); Raulersm, supra. The t r i a l  court's a c t i a n  denied Mr. Thomas h i s  r i g h t  

t o  m f r o n t  t h e  evidence a g a i n s t  him. The s i x t h  amendment's r i g h t  of confronta t ion  

Barclay v. 

-- 

is a "fundamental r i g h t ,  e s s e n t i a l  t o  a f a i r  trial. ' '  Po in t e r  v. Texas, 380 U.S. 400, 

403 (1965).  Here, in  a capital sen tenc ing  proceeding which must ensure "heightened 

r e l i a b i l i t y  i n  t h e  de te rmina t ion  t h a t  d e a t h  is t h e  appropriate punishment," Woodsan 

v. North Carolina, 428 U.S. 280, 305 (19761, t h a t  fundamental r i g h t  was denied .  

It appears as i f  t h e  t r i a l  court a l s o  saw a copy of a c o n f i d e n t i a l  r epo r t  

submitted t o  t h e  p u b l i c  de fende r s  by D r .  Zager. According t o  t h e  PSI p repa re r ,  D r .  

Zager 's llreport was provided t o  me by 

included i n  t h e  PSI (App. 21, bu t  not  

t r i a l  judge d i d  see a l l  of t h e  report 

a g e  Coker" (App. 3 ) .  P a r t  of t h e  report was 

a l l  of it (R. 1553).  However, apparent ly ,  t h e  

and counsel and p e t i t i o n e r  simply were n o t  

aware of t h i s  fac t  u n t i l  la ter .  In denying t h i s  claim, t h e  t r i a l  c o u r t  a t tached  a 

copy of t h e  PSI t o  h i s  order ,  but  d i d  n o t  i n d i c a t e  whether t h e r e  were any attachments 

t o  t h e  PSI or whether he reviewed any materials in add i t i on  t o  t h e  PSI. A hear ing  is 

necessary  t o  determine what what was a t tached  t o  t h e  PSI and what t h e  t r i a l  cou r t  

reviewed. 

The PSI examiner determined t h a t  t h e  o f f ense  was committed by a cold and 

c a l c u l a t i n g  a d u l t ,  who f e l t  no  remorse for  t h e  o f f ense ,  who was a h a b i t u a l  h e a r t l e s s  

of fender ,  and who stood no chance of r e h a b i l i t a t i o n .  She urged t h e  Court i n  
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unequivocal terms to  impose death, and the entire tenor of the report is that Mr. 

Thomas was a mature a d u l t  who should be treated l ike someone f u l l y  respmsible for  

h i s  act ims.  T h i s  was not t h e  case, as could have been demmstrated. 

Current counsel has conducted an investigation into Mr. Thomas' background, and 

t h e  result of that investigatim, set  out in  Claim 111, supra, is f u l l y  incorporated 

herein. T h i s  and other informaticn was available to  reasonably effective counsel. 

The information was presented t o  Harold H. Smith, Jr. ,  Ph.D., whose report is 

reproduced i n  large part in  Claim 111, supra, and is f u l l y  incorporated herein. The 

PSI preparer d i d  not have the information provided by Dr. Smith, or the l i f e  history 

presented in Claim 111, supra. She d i d  not  even attend the t r i a l ,  and had no idea 

what the jury heard and saw. Her informatim was provided by police (R. 8-9; App. 2, 

pp. 2-4), by Mr. Thomas' alcoholic abusive father,  by the prosecutor, the victim's 

family, and some of Mr . Thomas ' friends. 

The PSI contained many rebuttable items. The following porticns are pertinent: 

a. Ccnclusicns by Preparer 

It appears that the major causative factor in  these offenses 
stems from the defendant's lack of reaard for the riaht of a -  - -  _ _  - -  . - -  

other individuals-and the manif es ta t im of learned-&ti- ~ 

social behavior and lack of morals. 

Ccnsidering the nature of the crime it is f e l t  that the 
elements exist in  order t o  consider the defendant a t  t h i s  
point a habitual offender and a menace of society. It is 
without a doubt that if t h i s  defendant is allowed t o  be free 
i n  society, he w i l l  f ind  himself back in  the criminal 
iustice system. 

T h i s  officer found that t h e  defendant Is denial of h i s  
involvement and lack of remorse is again a factor that helps 
t o  i l lus t ra te  the lack of moralitv and simDle human 
compassicn m t h e  part of the defendant. The defendant's 
versicn which in  i tself  was a complete denial of the charqes 
lacked credible substance when compared t o  the detailed 
ccnfessim that he had given police officers. These murders 
were both merciless killings which took place without 
hesi tat im rn the part of the defendant. Count I possibly 
was not planned however, Count I1 was obviously calculated 
w i t h  the locatim being chosen because of i t 's isolaticn. 

- 

Mr. Thomas is not a w i t f u l ,  w i l l f u l ,  cold-blooded, compassicnless k i l ler .  "Mr. 
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n Thomas has some dysfunction of h i s  brain. . . .'I (App. 1). H i  uropsychologic 

Quite simply, h i s  brain does not work right. tes ts  show impairment t o  the brain. 

1 

In 

addi t icn ,  he has very l i m i t e d  mental and intellectual abil i ty.  Ninety-three percent 

of the general populaticn in  h i s  age range functicn a t  a higher level than  he does. 

He cannot recite the alphabet. He suffers from brain seizures. These conditions are 

life-long. It is patently absurd t o  opine that h i s  acticns are "learned" as opposed 

t o  a result of h i s  mental damage and inherent low intellectual functicning. 

b. Statements From Other Individuals 

Mrs. Walsworth, t h e  victim's wife, stated, ll[h]e [Mr. Thomas] laughed and joked 

during t h e  t r i a l  apparently having no canscience." Her daughter believed "he should 

be sentenced t o  t h e  e lect r ic  chair." Such inflammatory and partisan exhortaticns 

should not be considered at  a l l  during sentencing since they are not relevant t o  any 

valid statutory aggravating circumstance. See Booth v. Maryland, 107 S. C t .  2529 - 
(1987); Scull v. State, - so. xi I_ (Fla. Sept. 8, 1988). However, if such 

statements are t o  be submitted t o  a judge, an opportunity t o  rebut is imperative. 

The statements and cmclusims are in  fac t  rebuttable. As Dr. Smith noted, Mr. 

Thomas smiles md laughs inappropriately when he is anxious. (App. 1). Mr. Thomas 

simply does not have t h e  intellectual abil i ty to  understand that he is smi l ing  and 

laughing inappropriately has no power t o  control it. 

c. Analysis of Statutory Aggravating Circumstances 

The PSI preparer llanalyzed the statutory aggravating and statutory mitigating 

circumstances contained in Florida's death penalty statute, and JLldge Coker dopted 

most of her cmclusicns. The following examples demonstrate how devastating it was 

for the report to  go unrebutted: 

(h )  
cruel. 

The capital felony was especially heinous, atrocious or 

. . .  
In relaticn t o  count 11, it is f e l t  that t h i s  offense 
ccntains a l l  the elements of torture, brutality and the 

54 



0 

a 

,e 

1) 

d, 

a 

deliberate inf l i c t i m  of pain, which makes it especially 
heinous, atrocious and cruel. The defendant a d m i t t e d  that 
he beat Russell L. B e t t i s  wi th  h i s  hands and kicked him w i t h  
h i s  fee t  u n t i l  he  thought he was dead. T h i s  manner of death 
was &ministered t o  i n f l i c t  a high degree of pain with ut ter  
indifference t o  the suffering of Russe l l  L. B e t t i s .  

( i) The capital felony was a homicide and was committed i n  
a cold, calculated and premeditated manner, without any 
pretense of moral or legal jus t i f ica t im.  

. . .  
Count 11, t h i s  was a homicide and it was premeditated. 
Further, there are some elements of it being done in  a cold, 
calculated manner. The defendant, af ter  stabbing t o  death 
James P. Walsworth, hunted Russell L. Bettis the only 
witness to  the crime w i t h  the intent and purpose of k i l l i n g  
him. 

The PSI preparer undertook an expert analysis of Mr. Thomas' mental processes: she 

concluded that Mr. Thomas was indifferent t o  or actually enjoyed inflicting pain on 

others, and that he readily d id  so i n  a cold, calculated, and premeditated manner. 

The preparer, however, d id  not know that Mr. Thomas was mentally deficient i n  innate 

ways having nothing to  do wi th  volition. She did not know that he could not recite 

the alphabet or that virtually everyone else i n  the world thought and functimed 

better than him. ( e A p p .  1). Brain impairment was intimately related to  t h e  

preparer Is opinions and the court's subsequent conclusions. No opportunity was 

provided t o  rebut. 

d .  Mitigating Circumstances. 

The preparer examined cmly statutory mitigati g circumstances. She xlceded Mr. 

Thomas had no prior record, but  rejected a l l  other statutory mitigating factors. 

There was substantial mitigation available. 

mitigating circumstances presented t o  the jury which the preparer d id  not see or 

consider. See Claim 11. 

See Claim 111, supra. There were also - - 

- 
The only inf ormaticn the judge saw that was different from what the jury saw 

No opportunity was provided t o  rebut it, was t h e  informatim contained i n  the PSI. 

either because of ineffective counsel or unreasmable court ac t im.  Consequently, 
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Mr. Thomas ' f if t h ,  s i x t h ,  e ighth ,  and four teenth  amendment r i g h t s  were viola ted .  Mr. 

Thomas is e n t i t l e d  t o  an evident iary  hearing and, t h e r e a f t e r ,  t o  R u l e  3.850 relief. 

CLAIM V 

THE JURY OVERRIDE W A S  IMPROPER, AND STANDS I N  VIOLATION OF 
THE EIGHTH AND FO-ENTH NNDmNTS. 

Mr. Thomas' jury  unanimously recommended a l i f e  sentence. The t r i a l  court  

imposed death ,  giving no reason f o r  t h e  jury override.  The t r i a l  c o u r t ' s  sentencing 

order simply lists a l l  of the  s t a t u t o r y  aggravating and mit igat ing f a c t o r s ,  with each 

f a c t o r  followed by a conclusion t h a t  it does o r  does not  apply (R. 1545-48). While 

t h e  sentencing order mentions t h a t  t h e  jury recommended l i f e ,  t h e  order does not  

explain why t h a t  recommendation was unreasonble and provides no j u s t i f  icat im f o r  t h e  

override (Id.  1 .  (k direct appeal, t h e  State offered no explicit r e a s m s  f o r  - 
concluding t h a t  t h e  jury recommendation was unreasonable, but speculated t h a t  t h e  

recomendat im was prompted by distaste f o r  the  victim: 

The ju ro rs  in t h e  ins tan t  case were obviously repulsed by 
the  l i f e s t y l e  of t h e  characters  involved (R. 1317). T h i s  
r e p u l s i m  could very well account f o r  the  recommendatim of 
l i f e  ra ther  than death.  

(App. 22, Appellee's Brief , p. 20) .  

T h i s  Court responded : 

The f a c t  t h a t  the  f i r s t  vict im may have been a homosexual 
and t h a t  he may have used t h e  se rv ices  of appellant  a s  a 
p r o s t i t u t e ,  even if it were a val id  bas i s  f o r  mi t igat ing the  
f i r s t  murder, which we do  no t  hold , is c l e a r l y  not  a valid 
bas i s  f o r  mi t igat ing t h e  seccnd murder. 

Thomas v.  S t a t e ,  456 So. 23 454, 460-61 (Fla. 1984). 

The nature  of F lo r ida ' s  c a p i t a l  sentencing process has been long s e t t l e d .  A 

Florida c a p i t a l  sentencing ju ry ' s  r o l e  is c e n t r a l  and lgfundamental", Riley v. 

Wainwright, 517 So. 23 656, 657-58 (Fla. 1988); Mann v. Dugger, 844 F . 3  1446, 1452- 

54 (11th  C i r .  1988) (en banc) , representing the  judgment of t h e  community. Id.  A - 
Florida sentencing ju ry ' s  recommendation of l i f e  is e n t i t l e d  t o  "great  weight," and 

can cnly be overturned by a sentencing judge i f  "the f a c t s  suggesting a sentence of 
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death [are]  so clear  and convincing tha t  v i r t ua l ly  no reasanable person could 

d i f f e r . "  Tedder v. Sta te ,  322 So. 2d 908, 910 (Fla. 1975)(emphasis supplied).  See 

a l so  Mann, 844 F.2d a t  1450-51 (and cases cited there in) .  

- 
-- 

The longstanding standard established under Florida law is thus  tha t  if  a jury 

recommendaticn of l i f e  is supported by any reasanable basis in  t h e  record -- such as - 
a valid mitigating fac tor  -- t ha t  jury recommendatim cannot be overridden. See - 
Ferry v.  Sta te ,  507 So. 2d 1373, 1376-77 (Fla. 1987); Wasko v. State ,  505 So. ad 

1314, 1318 (Fla.  1987); Brookings v. State,  495 So. ad 135, 142-43 (F la .  1986); 

Tedder, supra, 322 So. 2d a t  910; see  a l so  Mann supra, 844 F.ad a t  1450-54 (and 

cases cited t h e r e i n ) .  

844 F.23 a t  1455 n.10, under Florida law. 

- ---I - 
T h i s  is "the nature of t h e  sentencing process," Mann, supra, -- 

This standard has i n  f a c t  been recognized 

by t h e  United States  Supreme C o u r t  as a "significant safeguard" provided t o  a Florida 

cap i ta l  defendant. Spaziano v. Florida, 468 U.S. 447, 465 (1984). 

Mr. Thomas' jury recommended tha t  he be sentenced t o  l i f e .  However, although 

mi t iga t im was present in the record, and although there was much more t h a n  a 

reascnable basis f o r  t h e  jury 's  recommendatian of l i f e ,  t h e  t r i a l  judge ignored 

Florida law and imposed death. 

standards and affirmed tha t  sentence. See Thomas, supra, 456 So. 2d at  460-61. Cf. 

id .  a t  461-62 (McDanald, J., dissent ing an sentence); id .  at 462 (Overtcn, J., 

dissent ing m sentence). 

T h i s  Court then refused t o  apply its own se t t l ed  

- I_ 

- - 
T h i s  Court violated Mr. Thomas' eighth amendment r ights  t o  

a cap i ta l  sentencing determinaticn in accord wi th  Florida 's se t t l ed  standards. 3 

3Mditicnally,  t h e  procedure employed i n  Mr. Thomas' case violated Gardner v.  
Florida, 430 U.S. 349 (1977) and Beck v. Alabama, 447 U.S. 625 (19801, f o r  Mr. Thomas 
has never been provided the opportunity t o  rebut t h e  supposed basis f o r  the override. 
Although Florida law requires the t r i a l  court t o  provide "specific wr i t ten  findings 
of f ac t "  when imposing death, Fla.  S t a t .  sec. 921.141(3), and t o  specify t h e  basis  
f o r  an override, Smith v. Sta te ,  403 So. 2d 933, 935 (Fla. 1981); Thompkn v. State,  
328 So. ad 1, 5 (Fla. 19761, t h e  t r i a l  judge provided no findings just i fying t h e  .~ - -  

override. 
unreascnable. A Gardner hearing remand is proper. 

T h i s  Court then speculated as  t o  why t h e  jury 's  recommendaticn was 
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The t r i a l  court overrode the jury recommendatim and imposed death. The t r i a l  

court found, as mitigatim, Mr. Thomas' age and that Mr. Thomas d id  not have a 

significant history of prior criminal activity (R. 1547) .  The t r i a l  court ' s  findings 

alone, based m t h e  evidence before the jury, t h u s  demonstrate two valid, reasmable 

mitigating factors. There was additimal, valid, nonstatutory, reasonable mitigation 

which was not considered: 

behavior in  j a i l ,  h i s  good work record, h i s  history of being abandmed and abused by 

h i s  family,  h i s  history of brain seizures, and h i s  concern and friendliness toward 

others (See Claim 11). 

Mr. Thomas' potential for  rehabil i tat im, h i s  good 

- 
There were thus  two ( 2 )  valid, recognized, and eminently reasmable statutory 

mitigating factors and numerous nonstatutory mitigating factors in t h i s  case, a case 

involving four aggravating factors. Whatever balance the t r i a l  judge and t h i s  Court 

may have struck, the ju ry ' s  balancing and resulting l i f e  recommendatim, were 

undeniably reasonable under Florida law. See Mann, supra, 844 F.ad a t  1450-55; 

Ferry, supra; Wasko, supra; Cailler, supra. The t r i a l  judge and t h i s  Court, however, 

refused t o  provide Mr. Thomas w i t h  the right which Florida law clearly afforded him: 

the right not t o  have a reasmable jury verdict overturned. 

-- - 
---- 

In fac t ,  the t r i a l  judge failed t o  even explain why the jury had no rational 

basis for  its recommendatim. 

Thompsm v. State, 328 So. ad 1, 5 (Fla. 1976).  Despite the prominence of Skipper v. 

South Carolina, 106 S. C t .  1669 (19861, mitigating evidence before t h e  jury, and the 

other significant mitigatim cited above, t h i s  Court then sustained t h e  override, 

stating "there does not appear t o  be any reasmable basis discernible from the record 

t o  support the jury's recommendatim." Thomas v. State, 456 So. ad a t  460. T h i s  was 

a fundamental error of law, an error which deprived Mr. Thomas of h i s  eighth 

amendment rights. 

- See Smith v. State, 403 So. ad 933, 935 (Fla. 1981); 

The s ta te  courts t h u s  arbitrari ly ignored their own standards and arbitrari ly 
/ 

denied Mr. Thomas t h e  protections, i.e., the "liberty interest," afforded unde'r 
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Florida's  capital sen tenc ing  s t a t u t e .  

(1980); H i c k s  v. Oklahoma, 447 U.S. 343 (1980). 

See V i t e k  v.  Jones, 445 U.S. 480, 488-89 - 
Neither  t h e  e i g h t h  amendment, nor  

due  process ,  nor  equal  p ro t ec t ion  can be squared with t h e  fac t  t h a t  F lo r ida  law 

afforded Mr. Thomas t h e  r i g h t  t o  an aff i rmance of t h e  j u r y ' s  reasmable l i f e  

recommendation , while  t h e  Florida c o u r t s  ' unfounded , unique, and i l l o g i c a l  r u l i n g  

a r b i t r a r i l y  withdrew t h a t  r i g h t .  See E v i t t s  v. Lucey, 469 U.S. 387, 400-01 (1985); 

Johnscn v. Avery, 393 U.S. 483, 488 (1969): Smith v.  Bennett ,  305 U.S. 708, 713 

(1961).  See a l s o  Reece v. Georgia, 350 U.S. 85 (1955). 

- 

-- 
If a j u r y  recommends l i f e ,  d e a t h  may n o t  be imposed i f  t h e r e  is any " r e a s m a b l e  

basis in  t h e  record" f o r  t h e  recommendaticn. Fer ry ,  507 So. 2d a t  1376-77. 

v a l i d  m i t i g a t i n g  circumstances exist in  t h e  record, an ove r r ide  cannot be sus t a ined .  

That is t h e  r i g h t  afforded t o  capital  defendants  under Florida's capital  sen tenc ing  

If any 

s t a t u t e .  That is t h e  r i g h t  a r b i t r a r i l y  denied t o  Mr. Thomas. 

The record before t h e  ju ry  contained m i t i g a t i n g  circumstances which provided a 

reasonable basis f o r  t h e  l i f e  recommendation. 

behavior as a p r i sone r  were t e s t i f i e d  t o  by l a y  persons and correctimal o f f i c e r s  (R. 

1248-601, and t h a t  provides  a reascmable b a s i s ,  

C t .  1669 (1987). Mr. Thomas' age and h i s  lack of a s i g n i f i c a n t  p r i o r  c r imina l  

h i s t o r y  provided a reascmable basis. 

m i t i g a t i a n .  

DuBoise, 520 So. a t  266; Burch v. State , 522 So. 23 810, 813 (F la .  1988).  

Prism r e h a b i l i t a t i o n  and good 

Skipper v. South Caro l ina ,  106 S. 

A deprived and abusive childhood is reasanable 

Holsworth v. S t a t e ,  No. 67,973, S l i p  op. a t  11 (Fla .  Feb. 18, 1988); 

The ove r r ide  in  t h i s  case is wrong and arbitrary. See Ferry;  Hansbrough; Fead; - -- 
Wasko; Duboise; 6.  Skipper. 

c o n s t i t u t i o n a l l y  v a l i d  only t o  t h e  e x t e n t  t h a t  it is u t i l i z e d  within specific 

reliable procedura l  parameters, and so long as it does n o t  lead t o  f r e a k i s h  and 

a r b i t r a r y  capital  Sentencing. 

ove r r ide  here ,  and t h e  method through which it was sus t a ined ,  is acceptable under t h e  

F lo r ida  s tatute,  then ''the applicatim of t h e  j u r y  ove r r ide  procedure has r e su l t ed  i n  

The ju ry  ove r r ide  procedure in  Florida is - - 

Spaziano, supra, 104 S. C t .  a t  3166. If t h e  ju ry  - 
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arbitrary or discriminatory application of t h e  death penalty . . . i n  general . . . 
[and] in  t h i s  particular case." spaziano, supra. To allow the override t o  stand i n  

t h i s  case would indeed be t o  validate a procedure providing no meaningful basis upon 

which to  d i s t i n g u i s h  between those persms who receive l i f e  (when a judge does not 

- 

override, or when an override is reversed) and those who receive death.  

violates the eighth and fourteenth amendments. 

T h i s  

R u l e  3.850 relief is proper. 

CLAIM V I  

THE STATE AND THE COURT CROSS-EXAMINED MR. THOMAS EiEGARDING 
MATTERS COVERED BY TEE ATTORmY-CLIENT PRIVILEGE AND 
ENCOURAGl3D THE JURY TO DISBELIEVE MR. THOMAS BASED ON 
EXERCISE OF H I S  CONSTITVTIONAL RIGHT TO COUNBL, 
VIOLATION OF THE 

IN 
SIXTH, EIGElTH, AND FOURTEENTH MNDmNIlS. 

Mr. Thomas testified a t  h i s  t r i a l .  Upm cross-examination, t h e  State asked Mr. 

Thomas how many times he had talked t o  h i s  attorney about h i s  testimony and whether 

Mr. Thomas and h i s  attorney had reviewed Mr. Thomas' statements to  the police (R. 

1059-60). While defense counsel objected t o  testimony regarding "[hlow many times" 

they had talked (R. 1059), he offered no objectim t o  the subsequent questions 

regarding what Mr. Thomas and h i s  lawyer had discussed and t h e  number of times they 

discussed it. 

- 
T h i s  was an unreasmable and nan-tactical omission by counsel. 

(h recross examinaticn, the State asked Mr. Thomas if he had a lawyer prior t o  

March 1, 1981, and whether Mr. Thomas had talked t o  t h e  lawyer after h i s  arrest 

1089). 

(R. 

According t o  the State, Mr. Thomas talked t o  h i s  father by telephone shor t ly  

after  h i s  arrest but before he had an attorney, and said he had killed someone. 

Thomas testified and denied having made the statement t o  h i s  father, although he 

admitted that a conversatim had occurred. 

Mr. 

Both he and h i s  father testified about a 

second la ter  telephme conversatim in which Mr. Thomas denied committing the murder. 

The s ta te  wished for the jury t o  believe that between t h e  two telephme 

conversatims, counsel was appointed for Mr. Thomas, and as a result of counsel's 

advice, Mr. Thomas changed h i s  story. The State asked Mr. Thomas i f  he had a lawyer 

a t  the time of the second phme canversation (R. 1084-851, and asked h i s  father the 
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same ques t i cn  (R. 681-82). Defense counsel  d i d  n o t  object t o  t h e  ques t ion  t o  Mr. 

Thomas' f a t h e r ,  unreasonably, and obviously without  any s t r a t e g y  -- he d id  object t o  

t h e  similar inqu i ry  made of h i s  c l i e n t  (R. 1084-851, bu t  unreascnably failed t o  

reques t  a caut ionary  j u r y  i n s t r u c t i o n  or move f o r  a mistrial.  

- 

Through t h e s e  i n q u i r i e s ,  t h e  s ta te  v i o l a t e d  Mr. Thomas' c o n s t i t u t i o n a l  r i g h t s  

and F lo r ida  evidence laws. Under F lo r ida  law, communicatims between counsel  and 

c l i e n t  are c o n f i d e n t i a l ,  and t h e  d i s c u s s i c n s  may n o t  be revealed.  F la .  Stat. 90.502. 

The a c t i c n  by t h e  state a l s o  v io l a t ed  Mr. Thomas' r i g h t  t o  counsel  under t h e  s i x t h  

and f o u r t e e n t h  amendments. The a t to rney- c l i en t  r e l a t i c n s h i p  cannot c o n s t i t u t i a n a l l y  

be i n t e r f e r e d  with,  and t h e  judge 's  ove r ru l ing  of ob jec t ions  t o  t h e s e  q u e s t i c n s  

compelled Mr. Thomas t o  r evea l  t o  t h e  jury ,  state, and cour t  t h a t  he had d iscussed  

h i s  testimony f r e q u e n t l y  with h i s  a t t o rney .  Court ac t ion  i n t e r f e r i n g  with a c r imina l  

defendant  Is r i g h t  t o  consu l t  with h i s  lawyer d e p r i v e s  t h e  defendant  of h i s  "lawyer's 

guidance" by "placing a sus ta ined  b a r r i e r  t o  comunica t i cn  between t h e  defendant  and 

h i s  lawyer." Geders v. United States,  425 U.S. 80, 92 (1976). Such ac t ion  pena l i ze s  

a defendant  fo r  e x e r c i s i n g  h i s  c o n s t i t u t i c n a l  r i g h t  t o  counsel .  

Tennessee, 406 U.S. 605, 612-613 (1972); 6.  Doyle v. Ohio, 426 U.S. 610 (1976).  

See Brooks v. - 
- 

The ju ry  in  t h i s  case j u s t i f i a b l y  had g r e a t  d i f f i c u l t y  reaching a v e r d i c t .  Any 

suggest ion t h a t  Mr. Thomas' s t o r y  was concocted and/or rehearsed by and with de fense  

counsel  would have been extremely prejudicial, and t h e r e  is a reasonable p r o b a b i l i t y  

t h a t  it would have a f f ec t ed  t h e  outcome. The State's a c t i c n  and counse l ' s  f a i l u r e  t o  

p rope r ly  preserve  t h e  errors v io l a t ed  Mr. Thomas' r i g h t s  under t h e  s i x t h  and 

f o u r t e e n t h  amendments. 

CLAIM V I I  

MR. THOMAS' CONVICTION WAS THE Rl3SULT OF A VERDICT BY 
GAMBLING, LOT, C H A m ,  OR COMPROMISE, AND VIOLATES THE 
SIXTH, EIGHTH, AND FOURTEENTH AMEMDMENTS. 

The evidence in  t h i s  case was v i r t u a l l y  exc lus ive ly  Mr. Thomas' own s ta tements .  

Mr. Thomas t e s t i f i e d  before t h e  j u r y  and denied making t h e s e  s ta tements .  (R. 1017).  
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The jury was instructed that it could determine the voluntariness and truthfulness of 

pre- trial and t r i a l  statements. The jury deliberated for  many hours and returned t o  

the courtroom unable t o  reach a verdict. The court then gave the jury a "dynamite" 

or A l l e n  charge, and they continued their del iberat ims (R. 1242-43). The t r i a l  

court later  called t h e  jury back and told them that no one w a n t e d  them t o  stay and 

deliberate beymd 7:OO p.m., without their consent. The Court indicated that the 

jury could leave and return the next day, or continue. The jury continued (R. 12441, 

and eventually returned a guilty verdict a t  9:00 p.m. 

The jury's verdict was arrived a t  i l legally. According t o  juror Joy Wicker, the 

guilty verdict was a pure compromise and trade-off, entered into t o  terminate the 

jury's protracted deliberatim : 

1. I, Joy Wicker, was a juror i n  the t r i a l  of Ed C. 
Thomas in &net 1981. 

2. After several hours of deliberat im, t h e  jury was 

T h i s  deadlock was brought t o  the attentian 
deadlocked w i t h  some jurors absolutely unable to  find Ed 
Thomas guilty. 
of Judge Coker who told u s  t o  return and continue 
deliberat im. A l l  of the jurors then discussed a 
compromise. W e  decided w e  would f ind  Ed Thomas guilty only 
if we a l l  agreed t o  recommend a l i f e  sentence. I t  was only 
upon t h i s  basis that a guilty verdict was reached. 

3 .  Many jurors who were of the mind t o  vote g u i l t y  
were already in favor of a l i f e  sentence recommendation 
because of Ed Thomas' age, lack of criminal record, poor 
upbringing and family l i f e .  
Thomas' or the victims', was not considered. 

Homosexuality, either Mr. 

The feared result of "dynamite" charges came true in  t h i s  case. Rather than  

following the judgels instructions m presumptim of innocence, requirement of proof 

of guil t  beymd a reasmable doubt, unanimity of verdict, and lesser included 

offenses, the jury responded t o  t h e  A l l e n  charge, and i l legally "bargained" a verdict 

t o  bring their lengthy deliberat ims to  the requested abrupt cmclusim. Such a 

process is no more than "gambling" or "verdict by lot," and deprived Mr. Thomas of 

h i s  rights to  a t r i a l  by a f a i r  and impartial jury, to  require proof of guil t  beymd 
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a reasonable doubt, t o  a unanimous jury verdict, to a fundamentally f a i r  and reliable 

capital guilt/innocence determinatim and every other constitutional t r i a l  right 

guaranteed by the s i x t h ,  eighth and fourteenth amendments. 

Verdicts reached "by aggregatim and average or by lo t ,  or game of chance or 

other a r t i f i ce  or improper mannert1 are f l a t l y  i l legal  and may be avoided. See Marks -- 
v. State Road Department, 69 So. X i  771, 774 (Fla. 19541, quoting Wright v. I l l inois  

& Mississippi Telegraph Co., 20 Iowa 195 (1866). T h i s  is precisely what occurred i n  

Mr. Thomas' case -- the jury's verdict of guil t ,  and consequently Mr. Thomas' l i f e ,  

was simply "bargained" for .  Such an unreliable guilt/innocence determination simply 

cannot withstand constitutional scrutiny. - See Beck v. Alabama, 447 U. S. 625, 638 

(1980). The "risk of an unwarranted cmvicticnll Beck, - 447 U.S. a t  638, here was not 

merely "enhanced" by the procedure by which the jury arrived a t  its verdict -- that 

risk actualized here. In R u s s  v. State, 95 So. X i  554 (Fla. 19571, the Florida 

Supreme Court quoted wi th  approval the proposition that bargain verdicts in  criminal 

cases are unacceptable and unconstitutional, and that affidavits of jurors may be 

received t o  avoid a verdict "determined by aggregation and average or by lo t ,  game or 

chance or other ar t i f ice  or improper manner." 95 So. 23 a t  600. 

The evidence which would have been presented i n  support of t h i s  claim had the 

requested (and required, see claim I, supra) evidentiary hearing been held would not - - 
have concerned matters "inhering" in  the verdict, and t h u s  would have been perfectly 

admissible. For example, Juror Wicker's affidavit,  discussed above and appended t o  

Mr. Thomas' Rule 3.850 Motion, does not reflect her disagreement w i t h  the verdict, 

her own mental process, or anything that otherwise "inheres in  the verdict." Rather, 

her affidavit describes the "lets-make-a-deal" gambling process by which the jury 

reached its verdict, and t h u s  demonstrates that " the  verdict was determined by . . . 
lot ,  game or chance or other ar t i f ice  or improper manner." Russ ,  supra, 95 So. 23 a t  

600. 

-- 
A capital guilt-innocence determinaticn deserves more. T h i s  was the most 

constitutimally unreliable procedure imaginable, and completely undermines any 
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p o s s i b i l i t y  of confidence in t h e  result .  Cf. Beck,  supra. Mr. Thomas is e n t i t l e d  

to ,  a t  a minimum, the  opportunity t o  prove t h i s  s u b s t a n t i a l  claim a t  a f u l l  and f a i r  

evident iary  hearing. This Court should remand f o r  t h e  required hearing. 

---  

The R u l e  3.850 court's order  indicated t h a t  t h i s  claim was raised by t r i a l  

counsel in  a motion f o r  new t r i a l  and t h a t  'Ithe actual hearing conducted by t h i s  

court . . . demonstrates t h a t  t h e r e  is no f a c t u a l  b a s i s  t o  the  claim made by t h e  

defendant,  as it demonstrated only t h a t  some of the  ju ro r s  were troubled by t h e i r  

g u i l t y  ve rd ic t  a f t e r  learning t h e  t r i a l  court's overr ide  of t h e i r  sentencing 

recommendation" (Order, p. 3 ) .  As an examinaticn of the  record demonstrates, t r i a l  

counsel d id  n o t  raise t h i s  issue, although he could have, and h i s  f a i l u r e  t o  d o  so 

was a result of h i s  f a i l u r e  t o  inves t iga te  and prepare (See R. 1333-50). An 

ev iden t i a ry  hearing was required (see C l a i m  I ) ,  and t h e  R u l e  3.850 court erred i n  

summarily denying t h i s  claim without such a hearing. 

- 
- 

Ine f fec t ive  a s s i s t ance  of counsel as ide ,  t h i s  issue is independently cognizable 

in the  instant proceedings, as it concerns error of a fundamental nature. Errors 

which depr ive  a defendant of t h e  r i g h t  t o  a t r i a l  by a f a i r  and impartial jury  are 

fundamental, and thus  may be raised f o r  t h e  f i r s t  time in  collateral proceedings. 

See Nova v. S t a t e ,  439 So. 2i 255, 261 (F l a .  3 DCA 1983); - 6 .  O ' N e a l  v. S t a t e ,  308 

So. Zi 569 (Fla.  Xi DCA 1975); Dozier v. S t a t e ,  361 So. 2d 727 (Fla.  4th DCA 1978); 

C l a r k  v. S t a t e ,  363 So. 23 331 (F la .  1978); Flowers v. S t a t e ,  351 So. 23 387 (F la .  

1st DCA 1977). This claim involves p rec i se ly  such error, as it deprived Mr. Thomas 

of h i s  r i g h t s  t o  a f a i r  t r i a l  by an impartial jury,  t o  a unanimous jury  ve rd ic t ,  t o  a 

convictim obtained by proof of h i s  g u i l t  beycnd a reasonable doubt,  t o  a 

fundamentally f a i r  and r e l i a b l e  c a p i t a l  guilt- innocence determination , and every 

other  c o n s t i t u t i c n a l  t r i a l  r i g h t  guaranteed by t h e  s i x t h ,  e igh th  and four teen th  

amendments. This  i s sue  is thus  before t h i s  Court on t h e  merits, and t h e  merits 

demand r e l i e f .  

- 
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CLAIM V I I I  

M R .  THOMAS W A S  DEPRIVED OF HIS DUE PROCESS AND EQUAL 
PROTECTION RIGHTS UNDER THE FOURTEENTH AMENDMENT, AS WELL AS 

BECAUSE THE SOLE MENTAL HEALTH EXPERT APPOINTED TO EVALUATE 
H I M  PRIOR TO TRIAL FAILED TO CONDUCT A COMPETENT AND 
PROFESSIONALLY APPROPRIATE EVALUATION, AND BECAUSE HE WAS 
THUS SEN'XENCED TO DEATH DESPITE THE EXISTENCE OF NUMEROUS 
MENTAL HEALTH RELATED STATUTORY AND NON-STATUTORY MITIGATING 
FACTORS CALLING FOR A S%N'XENCE OF LIFE IMPRISONMENT, AND THE 
RULE 3.850 COURT ERFED I N  DENYING AN EVIDENTIARY HEARING ON 
THIS ISSUE. 

HIS RIGHTS UNDER THE FIFTH, SIXTH, AND EIGEITH MNDMENTS, 

The issue here presented is whether Mr. Thomas' due process rights t o  a 

prof essimally competent, court-funded evaluatian of h i s  mental status a t  the time of 

the offense, and t o  discover extant mi t iga t ing  factors, was violated by the fai lure 

of t h e  sole mental health expert appointed pre t r ia l  t o  canduct a competent and 

prof essimally adequate evaluatim which, had it been conducted, would have 

established myriad s ta tutory and non-statutory mitigating circumstances. While the 

merits of t h i s  claim cannot be conclusively determined without an evidentiary 

hearing, an the basis of the allegations made and evidence proffered in  the lower 

court and herein, more than a reasmable likelihood is demmstrated that Mr. Thomas 

w i l l  prevail m h i s  claim after f u l l  and f a i r  evidentiary development. 

In Masm v. State, 489 So. 734 (Fla. 19861, t h i s  Court recognized t h a t  t h e  

due process clause ent i t les  an indigent defendant not just t o  a mental health 

evaluatim, but also t o  a professimal, valid evaluatim. 

who evaluated Mr. Masm pre- trial d id  not know about h i s  "extensive h i s to ry  of mental 

Because the  psychiatrists 

retardatim, drug abuse and psychotic behavior," - i d .  a t  736, or h i s  l lhistory 

indicative of organic brain damage," _. id .  a t  737, and because the court recognized 

t h a t  the evaluatims of Mr. Masm's mental status would be llflawedll i f  the physicians 

had llneglect[edl a history" such  as t h i s ,  - id .  at 736-37, t h e  Court remanded Mr. 

Masm's case for  an evidentiary hearing. - Id. a t  735. 

More recently, in State v. Sireci, 502 So, ad 1221 (F la .  19871, t h i s  Court 

upheld the t r i a l  court's determinatim, in a successor posture, t h a t  
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a l i m i t e d  evidentiary hearing [was] necessary to  address the 
claim that Sireci was deprived of h i s  rights t o  due process 
and equal protectim because the two psychiatrists appointed 
before t r i a l  t o  evaluate h i s  sanity a t  the time of the 
offense failed t o  cmduct competent and appropriate 
evaluatims. The t r i a l  court further held that the hearinq - - 
[was] necessary solely t o  determine the effects, i f  any, 
t h i s  claim may have had m t h e  sentencing hearing. The - 
court specifically found, and [the Florida Supreme Court I 
aareerdl. that the alleaed violation of due  wocess/eaual - - a- - - -- -, --- 

protectim ha[d] no beaiing on the prior detgrminati& of 
Sireci ' s  q u i l t .  

- Id. at  1223. (emphasis added 1 .  

A criminal defendant is constitutionally ent i t led t o  expert mental health 

assistance when the State makes h i s  or her mental s ta te  relevant to  guilt/innocence 

or sentencing. Ake v.  Oklahoma, 105 S .  C t .  1087 (1985). This  constitutimal 

entitlement requires a prof essionally "adequate psychiatric evaluatim of [ t h e  

defendant's] s ta te  of mind.'! Blake v. Kemp, 758 F.2d 523, 529 (11th C i r .  1985). 

Florida law also provides, and t h u s  provided Mr. Thomas, w i t h  a s ta te  law right 

t o  professimally adequate mental assistance. See, e.g., Masm, supra; cf. ---- - 
F1a.R.Crim.P. 3.210, 3.211, 3.216; State v. Hamiltm, 448 So. 2d 1007 (Fla. 1984). 

Cnce established , the s ta te  law interest is protected against arbitrary deprivation 

by the federal Due Process Clause. - See Hicks v.  Oklahoma, 447 U.S. 215, 223-27 

(1976);  Vitek v. Jones, 445 U.S. 480 (1980). In t h i s  case, both the s ta te  law 

interest and t h e  federal r i g h t  were denied. 

The right t o  expert mental health assistance is necessarily enforceable through 

the r igh t  to  effective counsel -- what is required is competent mental health 

assistance, and it is up t o  counsel t o  obtain it. Blake v. Kemp, 758 F.2d 523, 529 

(11th C i r .  1985). Thus, when counsel unreasmably f a i l s  to  properly investigate 

mental circumstances, Blake, supra; Porter v. Wainwright, 805 F . Z  930 (11th C i r .  

1986) , ineffective assistance is demonstrated . 
-- 

Mr. Thomas mental conditim was relevant t o  both guilt-innocence and sentencing 

issues. Had  counsel insured that Mr. Thomas received competent mental health 

assistance, by providing a mental health expert w i t h  background informatim and by 
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con s u  It i g w i t h  that expert in  a time1 mann r regard i g guilt-innocence and penalty 

phase issues, substantial beneficial informatim could have been el ici ted.  A s  is now 

known, substantial questims could have been raised about the voluntariness and 

truthfulness of Mr. Thomas' purported statements: as D r .  Zager found, Mr. Thomas' 

abusive relatimship wi th  h i s  father could have influenced him to  provide statements 

t o  the police; as Dr. Smith found, Mr. Thomas' intellectual and reasoning abi l i ty  is 

substantially impaired and would have been even further diminished if Mr. Thomas had 

been drinking alcohol, as the evidence showed he had been a t  the time of t h e  

statements t o  the police. 

Thomas' statements were the mly evidence against him, and the fai lure t o  adequately 

challenge them wi th  available informatim about Mr. Thomas' mental conditim was 

grossly prejudicial. 

- See, Gurganus v.  State, 451 So. 23 817 (Fla. 1984). Mr. 

- 

Likewise, counsel could have obtained invaluable evidence for  the penalty phase. 

Had he taken the minimal step of consulting wi th  D r .  Zager and asking about penalty 

phase issues, Dr. Zager could have provided evidence that Mr. Thomas' abi l i ty  t o  

appreciate the criminality of h i s  conduct was impaired and that Mr. Thomas was under 

emotimal d is t ress  a t  the time of the offense, in  additim t o  evidence regarding Mr. 

Thomas' abusive relatimship w i t h  h i s  father,  h i s  abandonment by h i s  mother and h i s  

learning di f f icul t ies  (see App. 2 ) .  H a d  counsel gone fur ther  -- provided a mental 

health expert wi th  background inf orrnati.cn and requested appropriate testing -- he 

could have discovered, as Dr. Smith d i d ,  that Mr. Thomas' intellectual functioning is 

lower than 93 percent of t h e  populatim i n  h i s  age range, that 99 percent of 

individuals in  h i s  age group read, spell,  and compute mathematical problems better 

than Mr. Thomas does, that Mr. Thomas cannot recite the alphabet, and that Mr. Thomas 

suffers from chronic diffuse cerebral dysfunctim (App. 1). Trial counsel 

unreasmably failed t o  ensure that Mr. Thomas received the competent assistance of a 

mental health expert. 

- 

In i t i a l  counsel, Mr. Angel, engaged the services of D r .  Arnold S. Zager, M.D.f 
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m January 9, 1981, and requested detailed evaluatim regarding Mr . Thomas 

persmality, background, emotimal status, and other pertinent psychiatric data," and 

regarding penalty phase issues (Letter dated January 9, 1981). In a follow-up le t t e r  

dated January 13, 1981, Mr. Angel noted that Mr. Thomas had been treated for  epilepsy 

recently and asked whether neurological testing was necessary. Hospital records 

reflecting an epileptic seizure episode were sent t o  Dr. Zager, but  no neurological 

work-up was done. As detailed in  Claim 111, supra, defense counsel cmducted 

virtually no background investigation and t h u s  provided Dr. Zager wi th  no information 

regarding Mr. Thomas' history. 

statutory and non-statutory mitigating evidence, but  def ense counsel d id  not even 

contact Dr. Zager u n t i l  the night before the penalty phase (R. 1278). There can be 

no doubt about the substantial mitigating effect of the type of mental health 

evidence which was available. It never reached the jury or judge, however, because 

of t r i a l  counsel's fai lure t o  insure that Mr. Thomas received competent mental health 

assistance and because of Dr. Zager's inadequate evaluatim. 

Even the brief mental health evaluatim revealed 

The t r i a l  court viewed t h i s  issue as a claim which could have been raised on 

direct  appeal and t h u s  denied it "as a matter of law." (Order, p.4). N o  evidentiary 

hearing was held. As t h i s  Court has held, claims such as t h i s  are tradit imally-  

recognized Rule 3.850 evidentiary claims. 

Groover v. State, 489 So. 23 15 (Fla. 1986). As in  Sireci and Masm, Mr. Thomas has 

See Masm, supra; Sireci, - -  supra; 6. -- - 

proffered more than significant evidence of mental and emotimal disturbances, 

organic brain damage, and severe intellectual l imitat ims which would have, if 

idequately assessed and evaluated by a mental health expert i n  conjunction wi th  

prof essimally adequate evaluatim, supported a myriad of statutory and non-statutory 

mitigating factors. Mr. Thomas is undeniably entitled t o  an evidentiary hearing and 

thereafter t o  Rule 3.850 rel ief .  
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CLAIM I X  

BY PHECLUDING CONSIDERATION OF DOUBT ABOUT GUILT AS A NON- 
STATUTORY MITIGATING CIRCUMSTANCE, THE FLORIDA SUPREME COURT 
HAS ADMINISTERED THE FLORIDA DEATH PENALTY STATUTE I N  A WAY 
THAT VIOLATES THE EIGHTH AND FOURTEENTH AMENDMENTS. 

The evidence linking Mr. Thomas t o  t h i s  case was exclusively witnesses who said 

Mr. Thomas confessed t o  them. Mr. Thomas test if ied,  repudiated me "confessim," and 

denied making two others. The jury deliberated 6-7 hours, returned without a 

verdict, received a "dynamite1' or Allen - charge, and returned a guilty verdict. 

sentencing, doubt about g u i l t  evidence was introduced that was not introduced a t  

A t  

t r i a l  (R. 1266) .  

The jury reached a verdict by compromise, according t o  which a l i f e  

recommendation would follow. 

documented, doubt about guil t  was a significant factor i n  t h e  j u r y ' s  unanimous l i f e  

(See - Claim V I I ) .  Without questicn, and as has been 

recommendation. The judge override was affirmed, t h i s  Court cmcluding that the 

ju ry ' s  unanimous recommendation was not me that would be made by a reasonable 

perscn. 

The death sentence stands in  t h i s  case because, -- inter a l i a ,  t h i s  Court considers 

i tself  llprecluded" from considering a powerful non-statutory mitigating circumstance 

--doubt about guil t .  This  preclusicn violated the eighth and fourteenth amendments. 

- See Hitchcock v. Dugger, 107 S. C t ,  1821 (19870; Lockett v. Ohio, 438 U.S. 586 

(1978). Because Mr. Thomas' death sentence resulted from a state process that 

precluded consideratim of doubt about g u i l t  as a reasonable basis for  a l i f e  

sentence, t h e  death sentence violated the eighth and fourteenth amendments. 
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CONCLUSIONS AND RELIEF SOUGHT 

For the foregoing reasans , Mr . Thomas respectfully requests that t h i s  Hmorable 

Court vacate the convictim and sentence of death or, i n  t h e  alternative, remand the 

cause for an evidentiary hearing and findings of fac t .  
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