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PRELIMINARY STATEMENT 

This proceeding involves the appeal of the Circuit Court's denial of Mr. Clark's 

motion for post-conviction relief. - See Fla. R. Crim. P. 3.850. No evidentiary 

hearing was conducted. In this brief, the record on Mr. Clark's earlier direct 

appeal to this Court shall be cited as "ROA [page number], " and the transcript of the 

arguments presented to the lower court in this action shall be cited as "Tr. [page 

number]." All other references are self-explanatory or will be otherwise explained. 

RENEWED MOTION FOR ORAL ARGUMl3NT 

The instant brief is being filed, with leave of the Court, pursuant to this 

Court's Order granting Mr. Clark's motion for permission to brief the issues 

presented in the Fla. R. Crim. P. 3.850 motion. In his motion for leave, Mr. Clark 

also requested that the Court permit oral argument on the claims raised. The Court 

declined to provide a date for oral argument. Mr. Clark herein renews the latter 

request. Although counsel for Mr. Clark understands the serious scheduling 

difficulties facing the Court at this time, we nevertheless respectfully urge that 

the Court allow oral argument given the special circumstances involved in this 

action. This is a capital case, and this Court's disposition of the issues involved 

will literally determine whether Mr. Clark lives or dies. This case involves a 

number of claims which, in undersigned counsel's opinion, are as significant as any 

previously presented to this Court. For example, counsel's research has disclosed no 

precedent in which this Court has squarely addressed the 



D claim presented as Issue I1 of Mr. Clark's brief. That issue involves important 

matters on which post-Hitchcock v. Dugger precedential authority is needed from this 

Court. Moreover, Mr. Clark's case involves a number of complex and important 

B procedural issues which should be adequately aired by oral argument. 

This Court has not hesitated in permitting oral argument in other cases 

involving cqlex procedural issues and important questions of fact and law. - See, 

e.g., M. Johnson v. State, No. 72,231 (Fla. 1988). Given the importance, complexity, - 
and stakes involved in Mr. Clark's case, oral argument would be appropriate here as 

well, and by renewing Mr. Clark's motion we respectfully urge that the Court permit 

him that opportunity. 
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STATEmNT OF THE CASE 

A. PROCEDURAL HI STORY 

Raymmd Clark was cmvicted cm a charge of f i r s t  degree murder and, after 

penalty proceedings a t  which defense counsel presented no evidence, sentenced t o  

death. This Court aff irmed the cmvictim and sentence m November 21, 1979. Clark 

v. State, 379 So. a 97 (Fla. 1979). Post-cmvictim motims asserting -- inter a l ia ,  

ineffective assistance of counsel were thereafter denied. Clark v. State, 460 So. a 

886 (Fla. 1984) ; Clark v. State, 467 So. M 699 (Fla. 1985). 

A petiticn for writ of habeas corpus was then filed in md later  denied by the 

United States District Court for the Middle District of Florida. The mited States 

Court of Appeals for the Eleventh Circuit thereafter denied rel ief .  Clark v. Dugger, 

834 F. 2l 1561 (11 th  Cir. 1987). 

After the Governor issued a death warrant setting Mr. Clark's executim for 

April 27, 1988, Mr. Clark filed a motim pursuant t o  Fla. R. Crim. P. 3.850 in the 

circuit court. The circuit court denied relief and appeal was taken t o  the Florida 

Sup reme Court . 
This Hmorable Court cn April 26, 1988, granted a stay of executim pending 

dispositim of the appeal. Mr. Clark then petitioned the Court for leave t o  brief 

the issues and the Court granted the request. 

B. SUBSTANTIVE FACTS 

The State's case was based almost entirely m the testimony of Ty (aka "Ty- 

Stick1') Johnstm, Mr. Clark's co-def endant. Ty-Stick, entered an agreement with the 

State. Pursuant t o  t h i s  agreement, and in exchange for his testimcmy against Mr. 

Clark (R. 2020), Ty-Stick was allowed t o  enter a plea to  seccnd-degree murder (R. 



a 2019). Ty-Stick is today no longer in custody; a f t e r  serving a portion of h i s  

sentence, he was released pursuant t o  the seccnd degree-murder agreement referred t o  

above. 

The substance of Ty-Stick's testimany was that  he and Mr. Clark were in need of 

money md therefore went looking f o r  someone rich t o  rob (R. 2021). They eventually 

ended up a t  a Sun Bank parking l o t  where they waited by a Cadillac u n t i l  a man, as  it 

a turned out David Drake, came out of the bank. The two had Mr. Drake d r ive  t o  a 

secluded area, where Mr. Drake wrote them a check fo r  $5,000 (R. 2029). Mr. Drake 

was then shot t w i c e  (R. 2031). The two returned t o  the  Sun Bank where they t r ied  

a unsuccessfully t o  cash the check (R. 20321, and, l a t e r  in the day, l e f t  f o r  

California (R.  2033). A s  t h i s  Court summarized on d i r e c t  appeal, a motion f o r  a new 

t r i a l  was made a t  the m c l u s i o n  of the proceedings on the basis of 

a 6 

a l e t t e r  from a former cell mate of Johnston's s t a t i ng  that  
Johnston had told him tha t  he had shot the victim. 

Clark, supra, 379 So. X 97. That motion was denied. The only d i r e c t  evidence -- 
concerning the victim's death e l i c i t ed  a t  t r i a l  was derived from Ty-Stick Johnston. 

After t r i a l  and sentencing, Mr. Clark addressed the sentencing court. He 

explained that  Ty-Stick had been the person who kil led the victim, outside of h i s  

presence, and tha t  he became involved a f t e r  the shooting when, in te r  a l i a ,  he t r ied -- 
a t o  cash the check (R. 3213). 

A s  s ta ted,  t r i a l  counsel Susan Schaeffer, now a Circuit  Court Jlldge, neither 

attempted t o  develop nor attempted t o  introduce any nonstatutory mitigating evidence 

a 
a t  the penalty phase. JMge Schaffer explained in her a f f idav i t  (proffered before 

the lower court)  tha t  t h i s  omission was not based on a t a c t i c a l  consideration, but 

~ rather was a resu l t  of the preclusive, o f f i c i a l  interpretation of the then-existing 

a 
2 



capital sentencing statute. Of course, a t  the time of Mr. Clark's 1977 t r i a l ,  t h i s  

Court, the t r i a l  court, md reasonable lawyers md judges interpreted the statute as 

restricting nonstatutory mitigatim. Judge Schaeffer was bound by the official  

interpretatim; as her affidavit explains. 

The compelling evidence presented to  the lower court in support of Mr. Clark's 

Rule 3.850 motim, however, was not limited t o  the Hitchcock v. Dugger claim (Issue 

11). Significant factual al legatims were presented in support of the entirety of 

what was pled in the motim and sound factual and legal arguments were presented 

respecting the fact  that Mr. Clark's claims were subject t o  no procedural cmstraint.  

An evidentiary hearing was urged m each of these issues. The lower court, although 

finding no "abuse" m the part of counsel, summarily denied relief m the merits and 

declined t o  conduct a hearing m any procedural questim because of that denial. The 

court, however, neither attached my portions of the f i l e s  md records which 

'lconclusively" showed that Mr. Clark was entitled t o  "no relief ," nor referred in its 

order t o  what prior records made such a showing. In t h i s  brief, Mr. Clark w i l l  

demmstrate why this  Court, l ike the lower court, should also reach the merits of Mr. 

Clark's claims, md why merits are much more than sufficient t o  require an 

evidentiary hearing and Rule 3.850 rel ief .  The facts  attendant to  Mr. Clark's claims 

are discussed in the body of the brief, as they relate t o  the issues raised in t h i s  

act im. 

SUMMARY OF ARGUME NT 

I. Mr. Clark's claims were properly brought in this  Rule 3.850 ac t im.  

Although this  is not Mr. Clark's f i r s t  post-cmvictim motim, the claims were 

predicated upm fundamental changes in constitutimal law, m issues involving 



fac tua l  and legal  bases which were not and could not have been known e a r l i e r ,  and an 

the f a c t  that  the ends of jus t ice  required tha t  the merits  of Mr. Clark's  claims be 

heard. No two-year l imitatian bar was asserted by the State  below, and Mr. Clark 

requested a hearing a t  which evidence could be presented m the fac tua l  question of 

"timeliness1'. The lower court, although finding no "abuse" an the par t  of Mr. 

Clark's  counsel, ultimately ruled tha t  such a hearing was not necessary because it 

ultimately disposed of each claim an the merits. Although the lower court was 

correct  in reaching the merits, its adverse rulings in tha t  regard were in e r ror .  

The claims involved c l a s s i c  Rule 3.850 issues and Mr. Clark made a compelling prima 

f ac i e  showing. An evidentiary hearing, State v. S i rec i ,  and Rule 3.850 rel ief  were 

warranted. However, the lower court nei ther  cmducted an evidentiary hearing, nor 

attached those portions of the  f i l e s  and records conclusively showing that  Mr. Clark 

was en t i t l ed  t o  no r e l i e f ,  see Squires v. State;  Gorham v. State ,  nor ref erred in its - 
order t o  those portions conclusively showing Mr. Clark's nm-entitlement t o  r e l i e f ;  

apparently, the lower court a l so  did not have the f u l l  pr ior  record before it. 

Steinhorst v. State.  The Rule 3.850 t r i a l  court erred. An evidentiary hearing was 

c lear ly  warranted in t h i s  action,  S i rec i ;  OICallaghan v. State ;  Lemon v. State,  and 

remad is now appropriate. 

11. Mr. Clark's capi ta l  t r i a l  took place in 1977, before Lockett v. Ohio and 

Smger v. State  and precisely during the p e r i d  of time when Florida's  cap i ta l  

sentencing s t a tu t e  had its most preclusive e f fec t s .  The s t a tu t e  had its e f f ec t s  an 

judges and attorneys. Harvard v. State .  Mr. Clark I s  former t r i a l  counsel and now 

Circuit  Court Judge Susan Schaeffer, was a reasonable, zealous, and professional 

criminal defense attorney. A s  her detailed a f f idav i t ,  proffered before the lower 



court, explains, her e f fo r t s  in investigating, developing, and presenting non- 

statutory mitigating evidence were absolutely constrained by the then-existing 

s ta tu te  and its o f f i c i a l  in terpre ta t im.  See, e.g., Uilited States v. Crmic. A s  a -- 
consequence, Mr. Clark was denied an individualized and reliable capi tal  sentencing 

determinatim by the operaticn of s t a t e  law -- the wealth of signif icant mitigation 

detailed in the body of Issue 11, infra, never reached the jury because Judge 

Schaeffer was constrained. This claim is now properly before the Court, Hitchcock 

v. Dugger; Thompson v.  State/CThompson v. Dugger, as it was before the Eleventh 

Circuit. That Court, however, overlooked t h i s  issue and focused solely cn the 

sentencing court 's  instructicms. This evidentiary claim remains t o  be properly 

resolved. Since the f i l e s  and records by no means demmstrated that  mdge 

Schaeffer's thorough affidavit  was conclusively wrong and, t o  the contrary, supported 

Mr. Clark's claim, an evidentiary hearing was more than warranted. Sireci;  Cooper v. 

Wainwright. The lower court erred in f a i l ing  t o  conduct me. h e  should be 

conducted, and thereafter Rule 3.850 relief should be granted. McCrae v. State. 

111. The only d i rec t  evidence ccnnecting Mr. Clark t o  the instant offense a t  

t r i a l  was the bargained for  accomplice testimony af co-def endant Ty-Stick Johnstm . 
Mr. Clark proff ered before the lower court significant evidence that  c r i t i c a l  

impeachment information regarding co-def endant Johnstm was withheld by the State. 

See Brady v. Maryland. The f i l e s  and records by no means showed that  Mr. Clark was - 
entit led t o  no relief m his claim, md an evidentiary hearing was theref ore 

warranted. Sireci;  Gorham. This claim could not have been brought earler:  Johnston 

refused t o  provide t h i s  in£ ormatim t o  former t r i a l  and col lateral  counsel, the State 

t o  t h i s  day refuses t o  disclose its f i l e s  pursuant t o  Mr. Clark's legitimate requests 



under Fla. Stat.  secticn 119.01 e t  seq., and Johnstcn's former lawyer -- now an -- 
Assistant State Attorney -- refuses t o  t u r n  over h i s  former c l i en t ' s  f i l e s  although 

his former cl ient  has provided Mr. Clark's present counsel with a release. The 

factual  basis of the claim were thus unknown and could not have been known. State v. 

Sireci.  mder these circumstances, it would be a gross miscarriage t o  preclude 

ccnsideraticn of Mr. Clark's claim, since it was the State 's own concealment oE 

evidence that precluded Mr. Clark from bringing it ear l ie r .  See Walker v. Lockhart; - 
Freeman v. Georgia. 

IV. Mr. Clark's moticn presents a claim pursuant t o  Caldwell v. Mississippi 

which is identical in every pertinent respect t o  the claim found sufficient t o  

warrant relief by the en banc Eleventh Circuit in Mann v. Dugger. The ends of -- 
justice counsel that Mr. Clark 's claim be heard and that  relief be granted. 

Moreover, given the pendency of Dugger v. Mams, it would be a miscarriage of justice 

for  t h i s  Court t o  deny Mr. Clark's claim and allow him t o  go t o  h is  executicn before 

the Lhited States Supreme Court determines whether it w i l l  be c m s t i t u t i m a l l y  

appropriate for  him t o  receive the relief t o  which he is entit led under - Mann. 

V. Mr. Clark's claim presented a classic  v io la t im of Booth v. Maryland. The 

lower court denied relief cn the merits. Booth did not exis t  a t  the time of Mr. 

Clark's t r i a l ,  d i rec t  appeal, or prior col lateral  proceedings and, in f a c t ,  Jlldge 

Schaeffer's affidavit  explained that the legal basis of t h i s  claim were simply 

unavailable t o  her a t  that time. M i l l s  v. Maryland now makes clear that  Booth, as in 

every other eighth amendment case issued by the United States Supreme Court, m u s t  be 

given retroactive effect .  The ends of justice require that the merits be reached and 

that  relief be granted. 



V I .  Mr. Clark's sentence was aggravated by the unconstitutional and overbroad 

appl ica t im of the "heinous, atrocious, and cruel aggravating circumstance. " Maynard 

v. Cartwright, issued by the mited States  Supreme Court t h i s  week, d i r e c t l y  controls 

t h i s  case and demmstrates tha t  relief is appropriate. 

V I I .  Mr. Clark was denied h i s  essent ia l  const i tut ional  r ight t o  confront his  

chief accuser, co-defendant Ty-Stick Johnstm. T h i s  was fundamental consti tutional 

error  and the ends of justice counsel tha t  the claim now be heard and tha t  re l ief  now 

be granted. 

V I I I .  Mr. Clark's cap i ta l  convicticn and sentence af death were predicated upon 

the uncmsti tut ional  dmissicn of h i s  purported f a i l u r e  t o  submit t o  a voice 

exemplar. Th i s  refusal was based solely cn the advice of counsel, Judge Schaeffer, 

and a t  the time of t r i a l ,  when Judge Schaeffer and Mr. Clark learned tha t  it might be 

used a t  t r i a l ,  Mr. Clark requested tha t  he be allowed t o  take me.  The State  and the 

t r i a l  court refused, md instead Mr. Clark's refusal was introduced. The ends of 

justice require that  these e r rors  now be heard and corrected, for  Mr. Clark's cap i ta l  

c m v i c t i m  and sentence of death were uncmsti tut ional ly  predicated upm f a l s e  and 

misleading evidence. Smith v. Murray; Murray v. Carrier. 

I X .  Mr. Clark's sentence of death res t s  upm an unccnstitutional automatic 

aggravating circumstance. mder Lowenfield v. Phelps, issued just t h i s  year, Mr. 

Clark is ent i t led t o  relief f o r  h i s  cap i ta l  sentence is fundamentally unreliable and 

unfair. 

X. The t r i a l  court unconstituticnally shifted t o  Mr. Clark the burden of 

persuasion and proof m the ultimate questicn of whether he should l i ve  or d i e .  This 



was fundamental const i tut ional  e r ror  which, pursuant t o  i n t e r  a l i a  Caldwell, Mullaney -- 
v. Wilbur, and Smith v. Murray mus t  now be heard. Relief is appropriate. 

X I .  Mr. Clark's  jury was fundamentally misinformed with regard t o  its penalty 

phase vote. This e r ror  may well have resulted in an unwarranted sentence of death. 

Lhder M i l l s  v. Maryland, Caldwell v. Mississippi, Smith v. Murray, and the eighth and 

fourteenth amendments, Mr. Clark's  claim should now be heard and rel ief  should now be 

granted. 

ISSUE I 

THE TRIAL COURT ERRED I N  SUMMARILY DENYING APPELLANT'S RUM 
3.850 MOTION WITHOVT AN EVIDENL'IARY HEARING. 

Mr. Clark's  motion alleged f a c t s  in support of claims which have t rad i t iona l ly  

been presented i n  Rule 3.850 actions and tested a t  an evidentiary hearing. A s  w i l l  

be discussed in the b d y  of each issue presented herein, the claims were not barred 

from review by procedural or successive/successor pet i t ion constraints.  - Cf. State v. 

Sireci ,  502 So. 23 1221, 1224 (Fla. 1987) ; State  v. Crews, 477 So. 23 984, 984-85 

(Fla. 1985); see also,  Thompson v. Dugger/Thompson v. State ,  515 So. 23 173 (Flag -- 
1987) (granting re l ief  t o  successive post-conviction l i t i g a n t  presenting Hitchcock v. 

Dugger claim ident ical  t o  the one rejected e a r l i e r  by s t a t e  and federal  cour t s ) ;  

Riley v. Wainwright, 517 So. 23 656 (Fla. 1987) (successor pe t i t ion ;  re l ief  granted on 

a 
same bas i s ) .  The lower court, in f a c t ,  reached the merits of Mr. Clark's claims and 

denied them.' However, the t r i a l  court neither attached any portion of the record t o  

a 
l ~ h e  lower court ' s  cn-the-record rulings a s  well as its order are somewhat 

unclear with regard t o  what type of p rocdura l  bar it was assert ing when it ruled 

(footnote continued on following page ) 



its order, nor referred in its order t o  what portion of the record "ccmcl~sively~~ 

showed that Mr. Clark was entitled to  no relief,  nor cmducted an evidentiary 

(footnote continued from preceding page) 

that some of Mr. Clark I s  claims were not 'ttimely" filed . What is clear, is that no 
Rule 3.850 two-year limitatim bar was asserted by the State before the lower c o u z  
and that therefore the State has waived any such defenses to  Mr. Clark's act im. 
See, e.g., Boykins v. Wainwright, 737 F.Xi 1539, 1545 (11th Cir. 1984); LaRoche v. -- 
Wainwright, 599 F.23 722, 724 (5th Cir. 1979) ;  Grooms v. Wainwright, 610 F.Xi 344, 
347 (5th Cir. 1980); Washingtm v. Watkins, 655 F.Xi 1346, 1368 (5th Cir. 1981). 
That issue is t h u s  not now before t h i s  Court. 

What is also clear is that the lower court found no "abuse" m the part of Mr. 
Clark's counsel (Tr. 90-93). Moreover, Mr. Clark specifically explained in his 
pleadings and orally before the lower court that the motimts claims were predicated 
m substantial changes in the law, see, e.g., Thompscn v. Dugger, supra, and/or -- 
involved fundamental ccnstitutional errors which "precluded the development of true 
facts" and/or resulted in the arlmissim of fa lse  and misleading mes. See Murray v. - 
Carrier, 106 S. C t .  2639 (1986); mith  v. Murray, 106 S. C t .  2661 (1986); Moore v.  
Kemp, 824 F.Xi 847 (11th Cir. 1987). Cf. State v.  Sireci, supra, 502 So. Xi a t  1224. - 
Since the errors asserted herein "pervzted the jurors deliberatims concerning the 
ultimate quest i m  of whether [Raymond Clark should have been convicted of capital 
murder and sentenced t o  die," Smith v. Murray, 106 S. C t .  at  2668, the claims were 
properly before the lower court -- the ends of justice required that the claims be 
heard. Moore, supra, 824 F.Xi 847; Sireci, supra; State v. Crews, supra. -- 

The lower court correctly noted that many of Mr. Clark's claims had been 
presented earl ier  to this  Court as well as to the federal courts. It was precisely 
with regard t o  those claims that Mr. Clark explained why substantial changes in the 
law called for reconsideraticn, see, e.g., Downs v. Dugger, 514 So. Xi 1069 (Fla. -- 
1987); W i t t  v. State, 387 So. Xi 922 (Fla. 1980); 6 .  Tafero v. State, 459 So. Xi 
1034, 1035 (Fla. 1984) (Enmund v. Florida subs tan t ix  change i n  law) ; Edwards v. 
State, 393 So. Xi 597, 600 n . 4  (Fla. App. 1981)(Cuyler v. Sullivan substantial change 
in law), a d  why the ends of justice called for a hearing m the merits a d  post- 
cmvictim rel ief .  Moore, supra; Smith v. Murray, supra; Sireci, supra; 6 .  Kennedy -- -- 
v. Wainwright, 483 So. Xi 424 (Fla. 1986) ( I t  [ I l n  the case of error that prejudicially 
denies fundamental rights . . . t h i s  Court w i l l  revisit  a matter previously settled . . . " ) .  The ends of justice also required that the claims be heard because the prior 
adverse disposit ims were founded upm "plain errors of law. " Bass v. Wainwright, 
675 F.Xi 1204, 1207 (11th Cir. 1982); cf . Kennedy v. Wainwright, supra. T h i s  is 
especially true with regard t o  the ~ l e z n t h  Circuit's dispositim af Mr. Clark's 
Hitchcock v.  Dugger claim. See Issue 11, infra. - 

Finally, w i t h  regard to  a l l  of the claims, and especially w i t h  regard t o  Mr. 
Clark's Brady v. Maryland claim, Issue 111, infra, Mr. Clark requested that the Rule 

(footnote continued m following page ) 



hearing. - See Gorham v. State, 521 So. M 1067 (Fla. 1988); Squires v. State, 513 So. 

M 138 (Fla. 1987). Moreover, it is apparent from the record on appeal before th is  

Court that the Rule 3.850 t r i a l  court did not have before it the complete record of 

Mr. Clark's previous proceedings. - See Steinhorst v. State, 498 So. M 414 (Fla. 

(footnote continued from preceding page) 

3.850 t r i a l  court conduct a hearing cm any "abuse" or other procedural bars wherein 
Mr. Clark would present proof as t o  why the claims could not have been brought 
earl ier .  For example, no procedural bar could be applied with regard t o  Mr. Clark's 
Brady v.  Maryland claim (Issue 11) because it was the State's own misconduct that 
preciuded the claims from being brought earl ier ,  - see Walker v. Lockhart, 763 F.M 
942, 955 n.26 (8th Cir. 1985); Freeman v.  Georgia, 599 F.M 65, 71-72 (5th Cir. 
1979); Judge Schaeffer's affidavit explained why she was unable t o  raise Mr. Clark's 
Booth v. Maryland and Caldwell v. Mississippi claims in earl ier  proceedings; Mr. 
Clark's Hitchcock claim, of course, was predicated upcm the new law established by 
the Hitchcock opinicm. The necessity for a hearing on such fact-based procedural 
questions is obvious: as the United States Supreme Court has held, a petitioner is 
entitled t o  an evidentiary hearing cm such questions wherein he can present the facts  
demonstrating that he did not abuse his rights t o  post-conviction remedies, Price v. 
Johnston, 334 U.S. 266 (1948) ; Sanders v. Wited States, 373 U.S. 1 (1963); see also, -- 
Walker v. Lockhart, supra, 763 F.M a t  955 n.26, because "detention . . . obtained 
[in violation of the constitution] is intolerable" and thus "the opportunity t o  be 
heard, t o  argue and present evidence, must  never be total ly foreclosed." Townsend v. 
Sain, 372 U.S. 293, 312 (1963). Thus, - 

[ i ln cases in which a m a n ' s  l i f e  is a t  stake . . . the s ta te  
must  meet a heavy burden when it argues that the 
petitioner's misconduct is sufficiently grave to  warrant the 
sanction of [summary] d ismissal. 

Potts v.  Z a n t ,  734 F.M 526 (11th Cir. 1984). See also, State v. Sireci, supra. In -- 
short, a petitioner's rights t o  access t o  a post-conviction forum are not lost simply 
because he may have f i led a prior action. 

Ultimately, however, the lower court declined t o  conduct a hearing on any 
procedural question, or t o  squarely address any of the matters discussed above, 
finding that the need for such a hearing was obviated by its rulings that Mr. Clark 
was not entitled to  relief cm the merits of the claims asserted (e.g., Tr. 90-93). - 
The lower court's focus a d  its ultimate analysis were thus founded on its view of 
the merits. It is therefore, ultimately, the lower court's views on the merits which 
are now before th is  Court, md that court's view on the merits (which we respectfully 
assert t o  be erroneous) are the primary focus of th is  brief. 



1986). Ccnsequently, although nothing in pr ior  records by any means conclusively 

rebuts Mr. Clark's  claims, it is the f a c i a l  va l id i ty  af Mr. Clark's  motim and the 

need fo r  adequate evidentiary reso lu t im m the basis of the claims therein pled, 

tha t  comprises the primary issue before t h i s  Court. Gorham; Squires; Steinhorst. 

A s  s ta ted,  and as w i l l  be discussed in the M y  of t h i s  br ief ,  Mr. Clark's  

moticn presented claims which have been c lass ica l ly  deemed cognizable pursuant t o  

Rule 3.850. Since the f i l e s  ind records by no means demonstrated t h a t  Mr. Clark was 

llconclusivelyll en t i t l ed  t o  "no r e l i e f , "  an evidentiary hearing was required. - See 

State  v. S i rec i ,  supra, 502 So. XI a t  1224; O'Callaghan v. Sta te ,  461 So. 

1355-56 (Fla. 1984); Lemm v. State,  498 So. 23 923 (Fla. 1986); see also,  State  v. -- 

Crews, supra, 477 So. 23 a t  984-85. Nme was held and remand f o r  the proper -- 
development of f a c t s  is appropriate. 

a *  ISSUE I1 

MR. CLARK WAS DENIED AN INDIVIDUALIZED CAPITAL SENI'ENCING 
DETERMINATION BECAUSE THE OPERATION OF STATE LAW RESTRICED 
HIS TRIAL COUNS3L'S EFFORTS TO DEVELOP AND PRESENT NON- 
STATUTORY MITIGATING EVIDENCE I N  VIOLATION OF HITCHCOCK V. 
D U M R  AND THE EIGHTH AND FOWKCEENTH APENDMENTS. 

The Eleventh Circuit  denied re l ief  cn the jury in s t ruc t im  and judicial  

res t r ic t icn  aspects of Mr. Clark's  Hitchcock v. Dugger, 107 S. C t .  1821 (19871, claim 

by holding such e r rors  l'harmlessll since Mr. Clark ( i .e . ,  h i s  counsel) f a i l ed  t o  

"produce evidence of any nonstatutory mitigating fac tors  . . . l1 Clark v. Dugger, 834 

F.23 1570 (11th Cir.  1987). The Court, however, did not speak t o  the most important 

aspect of Mr. Clark's Hitchcock claim -- the f a c t  tha t  counsel was precluded from 



developing and presenting such evidence.2 Of course, what the  Eleventh Circuit  

fa i led  t o  comprehend is tha t  the preclusicn cn counsel explains why no evidence was 

"produceId I . ' I  What the Eleventh Circuit  fa i led  t o  consider is that  counsel did not 

present ncnstatutory mitigaticn not because it was ncn-existent, but rather because 

she was s t a tu to r i l y  constrained from presenting it. 

Mr. Clark's  cap i ta l  t r i a l  and sentencing proceeding took place in 1977. Cooper 

v.  Sta te ,  336 So. 23 1133 (Fla. 1976), was t h i s  Court 's authori ta t ive  pronouncement 

cn the cap i ta l  sentencing s t a tu t e  then in e f f ec t .  Cooper was the law, and under 

Cooper's o f f i c i a l ,  preclusive interpreta t icn,  reasonable and professional defense 

attorneys were res t r ic ted in t he i r  e f f o r t s  t o  investigate,  develop, and present ncn- 

s ta tu tory  mitigaticn . Here, what former defense counsel I s  a f f i dav i t s  (proffered 

before the lower court) make clear  is tha t  she operated under the o f f i c i a l  but 

unconstitutionally r e s t r i c t i ve  interpreta t icn of the  s t a tu t e .  

21n f a i l i n g  t o  speak t o  t h i s  central  aspect of Mr. Clark's claim the federa l  
appeals court committed plain e r ror .  See Bass v. Wainwright, 675 F.23 1204, 1207 - 
(11th C i r .  1982). In any event, there can be no questicn tha t  the merits of Mr. 
Clark's  Hitchcock claim were properly before the lower court and are now properly 
before t h i s  Court. The lower court denied an evidentiary hearing (see, i n f r a )  and -- 
denied r e l i e f ;  it is therefore t h i s  Court tha t  should now take the corrective acticn 
which the eighth amendment requires. This type of issue,  of course, is a c l a s s i c  
example of a claim which must be heard in Rule 3.850 proceedings, as  is made clear by 
everv ~ost-Hitchcock rulina rendered bv t h i s  Court. See. e.a..  Moraan v. Sta te .  515 . ~ d ~ .  -- 
So. %& 975 (Fla. 1987); ~ G r a e  v. s t a t e ,  510 SO. Xi 874 (Fla. 1987) 5 ~ i k e n a s  v. ' 
Dugger, 13 F.L.W. 52 (Fla., Jan. 21, 1988) ; Waterhouse v. Sta te ,  13 F.L.W. 98 (Flag I 
Feb. 11, 1988). Neither does a pr ior  adverse ruling from the federa l  appeals court, 
see Thompscn v. Dugger/Thompscn v.  Sta te ,  515 So. Xi 173 (Fla. 1987), nor a pre- 
p 

Hitchcock adverse ruling from t h i s  Court, see Downs v. Dugger, 514 So. 23 1069 (Fla. - 
1987);~ooper v. Dugger, No. 71,139 (Fla., May 12, 1988), defeat  the  cognizabil i ty of 
the merits of the claim in t h i s  action or Mr. Clark's  entitlement t o  r e l i e f .  
Thompscn, supra; McCrae, supra. The issue was properly brought in t h i s  a c t i m .  A s  
w i l l  be discussed, the f i l e s  a d  records by no means demonstrated tha t  Mr. Clark was 
en t i t l ed  t o  "no re l ie f ; "  an evidentiary hearing was warranted. -- Lemon, supra, 498 So. 
Xi 923. 



Susan Schaeffer, then an Assistant Public Defender and now a Circuit  Court 

Judge, was a reasonable, professional, a d  zealous criminal defense attorney. Judge 

Schaeffer represented Mr. Clark in 1977. She now explains, and would t e s t i f y  a t  a 

hearing regarding, her understmding of the preclusive sentencing scheme then in 

e f fec t  and its ef fec ts  an her and an Mr. Clark's case: 3 

My name is Susan F. Schaeffer and I am a Circuit  Judge 
in Florida's  Sixth Judicial  Circuit .  In 1977, I was an 
Assistant Public Defender ind served as a t r i a l  attorney f o r  
Raymond Robert Clark when he faced charges of f irst-degree 
murder, kidnapping and extortian.  

A t  the time I represented Mr. Clark, I was aware that  
the State  was going t o  act ively seek the death penalty. I 
knew tha t  if Mr. Clark was convicted tha t  there would be a 
penalty phase a t  which the jury would cmsider  aggravating 
and mitigating circumstances. The law a t  the time limited 
the relevant mitigating circumstances t o  those specif ical ly  
l i s t e d  in Fla. S ta t .  sec. 921.141 (before it was amended t o  
allow cansideraticn of any other mitigating circumstance). 
I was aware of tha t  l imitatian and prepared Mr. Clark's case 
accord in gly . 

Mr. Clark 's capi ta l  t r i a l  and sentencing proceedings 
took place a t  a time when Florida criminal defense 
attorneys, prosecutors and judges generally understood tha t  
the mitigating evidence which could be introduced a t  a 
capi ta l  sentencing proceeding was restricted t o  the 
s ta tutory list referred t o  above. Cooper v. State,  336 So. 
23 1133 (Fla. 19761, was the cmt ro l l i ng  precedent a t  the 
relevant time. In Cooper, the Florida Supreme Court 
instructed tha t  Florida capi ta l  sentencers, whether judge or 
jury, were limited s t r i c t l y  t o  the cmsideraticm of 
mitigating fac tors  enumerated especially in Fla. Stat .  sec.  
921.141. 

A s  a public defender, I understood expending time and 
energy an an attempt t o  develop and prove inidmissible 

3Judge Schaeff er 's af f idavi t  is reprcduced herein in its ent i re ty  fo r  the 
Court 's review. 
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evidence t o  be a waste of resources. My focus was on 
uncovering evidence of those s ta tutory enumerated mitigating 
circumstances which were a t  the time the only ones relevant 
t o  the cap i ta l  process. I did not pursue or develop 
nonstatutory mitigation because t o  do so  would have been 
f r u i t l e s s  (such nonstatutory mitigating circumstances were 
inadmissible under the s t a t u t e )  and therefore a waste of 
time, par t icu la r ly  when there was so  much other work t o  do 
in preparing f o r  Mr. Clark's t r i a l .  My s t ra tegy as t o  the 
development of mitigating circumstances was qu i te  simply 
what the law then mandated: I looked f o r  evidence of the 
s ta tutory circumstances because the law a t  the time 
precluded the use and introduction of any nmstatutory 
mitigating circumstances. 

The t r i a l  court a l so  limited my access t o  the  
assistance of a court-appointed psychiatr is t .  The court 
ruled tha t  I was not en t i t l ed  t o  a confidential  expert, 
i . e . ,  tha t  I would have t o  share any informatim provided by 
the expert with the State and the sentencing court. 
Subsequent t o  Mr. Clark's t r i a l  the law changed not only as 
t o  the relevancy of nonstatutory mitigating circumstances 
but a l so  as t o  the ava i l ab i l i t y  of a confidential  court- 
appointed expert. If the t r i a l  were today, or if  the law 
then had allowed f o r  ccnsideraticn of nmsta tu tory  
mitigating evidence such a s  was recently addressed in 
Hitchcock v. Dugger, 107 S. C t .  1821 (1987), I cer ta inly 
would have made the required showing of need of such 
confidential  assistance and obtained the exper t ' s  help in 
developing the mitigating circumstances present in Mr. 
Clark 's case, including those nmsta tu tory  mitigating 
circumstances which I could not pursue in 1977. A mental 
health professional may have provided assistance in 
developing nonstatutory mitigating circumstances regarding 
Mr. Clark. 

If the  proceedings were today, I cer ta inly would have 
presented as a nonstatutory mitigating circumstance the 
disparate  treatment afforded Mr. Clark's co-defendant, Ty 
Johnston, t o  w i t :  he would not receive the death penalty, 
he was t o  receive no mandatory minimum, nor would he receive 
consecutive terms, and in a l l  likelihood, h i s  sentence would 
be l e s s  than the maximum (which in f a c t  ultimately proved t o  
be the case) .  The jury deliberated twelve hours before 
convicting Mr. Clark; cer ta inly the length of the 
del iberat ions  reflected on Mr. Johnston I s  c red ib i l i ty .  
Ultimately the jury may have cmvicted Mr. Clark without 
believing Mr. Johnston's incredible claim tha t  he was 



passively observing. Certainly the jury's doubts about Mr. 
Johnstm a d  the respective roles the coilefendants played 
in the crime could have been used t o  compellingly argue tha t  
t h i s  death penalty was inappropriate f o r  Mr. Clark when Mr. 
Johnstm under h i s  plea agreement would be receiving so  much 
less .  

Another area tha t  I cer ta inly would have explored in an 
e f f o r t  t o  uncover nmstatutory mi t iga t im would have been 
the r e l a t imsh ip  between Mr. Clark and Mr. Johnstcn. A t  
t r i a l ,  Mr. Johnstm conceded tha t  Mr. Clark had cared f o r  
him and looked a f t e r  him. Acts of kindness could have been 
fur ther  developed and argued as nmstatutory mi t iga t im 
justifying the impositim of a sentence of l e s s  than death. 
However, because I was aware tha t  the law in e f fec t  a t  the 
time did not permit the introduct im and use of such 
mi t iga t im,  I did not pursue such evidence and instead 
focused my attention m the development af s ta tutory 
mitigating circumstances. 

I note that  a t  the time of Mr. Clark's t r i a l ,  nei ther  
Caldwell v. Mississippi nor Booth v. Maryland had been 
decided. I theref ore had no eighth amendment basis upm 
which t o  asser t  such issues. 

(Affidavit of Susan Schaeff e r ,  Appendix t o  Rule 3.850 motion [hereinafter 

l l~ppendix"],  Vol. I, EX. 5 ) .  4 

.I 
41n 1985, Judge Schaef f e r  explained, in an a f f idavi t  then proffered before the 

federal  d ist r i c t  court : 

While employed in the  Public Defender's Office, 
P i ine l las  County, Florida, I was appointed t o  represent 
Raymmd Robert Clark in a Case No. DRC-77-2941 CFASO. 

Upm comp1eti.cn of the t r i a l  phase, the defendant was 
found gui l ty  of f i r s t  degree murder thereby requiring the 
case t o  proceed t o  the penalty phase of the t r i a l .  

It was your a f f i a n t ' s  understanding, due t o  
c m s u l t a t i m s  with several  attorneys who had represented 
defendant a t  sentencing phases of cap i t a l  t r i a l s  and my own 
experience in handling cap i ta l  cases, tha t  a defendant in a 
cap i ta l  case would be precluded from presenting any 

(footnote continued m following page) 



Judge Schaef f er 's cmst ruct i m  of the statute was " r e a ~ m a b l e ~ ~  : judges and - 
lawyers in Florida, at the time, could not but have labored under that preclusive 

view of the statute. See Smger v. Wainwright, 769 F. 1488, 1494 (11th Cir. - 

C 1985) (Clark, Kravitch, Johnsm, and Andersm, concurring in part md dissenting in 

part)  ("Of course, neither the s ta te  t r i a l  judge's nor Songer's counsel's constructim 

of the statute was unfounded. Quite the contrary, theirs  was the most reasonable 

interpretatim of Florida law at  the time." [emphasis added 1 1. See also, Harvard v. -- 
State, 486 So. H 540 (Fla. 1986). Mr. Clark was tried in 1977, before Lockett v. 

Ohio, 438 U.S. 586 (1978) and before Smger v. State, 365 So. H 696  la. 19781, at  

0 the time when the s ta tute ' s  preclusive interpretation had its most f a r  reaching 

effects. - (3. Hitchcock v. Dugger, 107 S. C t .  a t  1823 (noting that Florida judges 

ccnducting sentencing proceedings during the relevant time p e r i d  "believed that 

m ,  Florida law precluded consideration of nonstatutory mitigating  circumstance^'^) . The 

reasonableness of Judge Schaeff er 's understanding of the law was discussed by th is  

Court in Harvard, supra, and by the Eleventh Circuit in Smger v. Wainwright, 769 

8 F. H at 1489 (emphasis supplied ) : 

The fact  that the Florida Supreme Court has now held that 
neither the wording of the Florida Statute nor its prior 

(footnote continued from preceding page) 

mitigating circumstances outside of those enumerated in 
Florida Statutes 921.141 (6) .  

A s  a result of operating under these res t r ic t ims,  your 
affiant did not focus her investigatim upm the developing 
of mitigating circumstances. I t  is your affiant 's belief 
that mitigating circumstances outside of those specifically 
enumerated in the statute may well have existed and could 
have been brought before the sentencing jury. 



decisions precluded the introduction of nmstatutory 
mitigating evidence, Songer v. State ,  463 So. Xi 229 (Fla. 
1985), relying on Smger v. State ,  365 So. Xi 696, (Fla. 
19781, is not controll ing in the instant  matter. That court 
has recognized tha t  the law could have been so  
wmiscanstrued ." See Perry v. State,  395 So. Xi 170, 174 - 
(Fla. 1981) ; Jacobs v. Sta te ,  396 So. Xi 713, 718 (Fla. 
19811, and Harvard v. State ,  486 So. Xi 540 (Fla. 19861, 
where, in denying a claim of ineffect ive assistance of 
counsel a t  sentencing, the court cmclude [d I ,  a s  did the 
t r i a l  judge, t ha t  the conduct of Harvard's counsel, given 
the s t a t e  of the law on the da te  the case was t r i ed ,  
r e f l ec t s  reasonable professional judgment. Id. a t  540. 
This was a l so  because "at the  time appellantwas sentenced, 
our death penalty s t a tu t e  could have been reasonably 
understood t o  preclude the introduct im of nonstatutory 
mitigating evidence. l1 

It was, in f a c t ,  that  "reasonable" construction of the s t a tu t e  which, as  Jlldge 

Schaeffer now explains, rendered the assistance she provided a t  the sentencing phase 

cons t i t u t ima l ly  ineffective and deprived Mr. Clark of what the eighth amendment 

* = 
mmdates -- an individualized and rel iable  cap i ta l  sentencing determination. JUdge 

Schaeff e r  I s  e f fo r t s  were res t r ic ted by the application of s t a t e  law; the State I s  case 

fo r  death was therefore never subjected t o  "meaningful adversarial  tes t ing.  l1 See - 
mi ted  S ta tes  v. Crmic,  466 U.S. 648, 659 (1984). 5 

5 ~ n  f a c t ,  on appeal of the denia l  of Mr. Clark I s  pre-Hitchcock motion f o r  Rule 
3.850 r e l i e f ,  Clark v. State,  460 So. 23 886 (Fla. 19841, t h i s  Court held t ha t  

e counsel I s  performance was not def ic ien t  "under prevail ing professional norms a t  the  
time. l1 It was counsel I s  llreasonablell performance under those then-prevailing norms 
tha t  caused nmstatutory mitigating evidence not t o  be developed nor presented, a s  
JUdge Schaeffer explains in her a f f idav i t s .  This type of d i r e c t  evidence, from the 
attorney who t r ied  the action and is in the best position t o  re la te  what transpired,  
should not be ignored. See McCrae v. State ,  510 So. 23 a t  880 and n . 3 (relying on - 

e testimony of former t r i a l  counsel a t  R u l e  3.850 hearing in support of grant of relief  
on defendant I s  Hitchcock claim). This is the f i r s t  time, post-Hitchcock, that  Mr. 
Clark has had the opportunity t o  present h i s  claims pursuant t o  Rule 3.850. The 

(footnote continued m following page) 



A s  a result of that preclusive constructicn, a wealth of mitigating evidence 

never got t o  the court. Counsel's "reasonable" preclusive understanding resulted in 

her failure to  investigate, develop, and present powerful non-statutory mitigating 

evidence which was then available (see infra) .  In fact ,  nonstatutory mitigatim was -- 
available in abundance, as reflected in Mr. Clark's Rule 3.850 motim a d  its 

appendices, as would have been shown at an evidentiary hearing. Here, as in Smger 

0 
v. Wainwright, 

[tlhese omissims were not the product of a tact ical  choice 
by Smgerls counsel, as held by the federal d i s t r i c t  court 
on the f i r s t  pe t i t im.  Rather, the omissims were a result 
of the perceptim of Florida law shared by Smger 's counsel 
and the t r i a l  judge. 

769 F. 2.3 at 1491 (footnote omitted ) . 
mited States v. Cronic, 466 U.S. 648 (1984), held that 

[tlhe right t o  the effective assistance of counsel is . . . 
the right of the accused to  require the prosecutim 's case 
t o  survive the crucible of meaningful adversarial testing . . . . But  if the process loses its character as a 
cmfrontatim between adversaries, the constitutimal 
guarantee is violated. 

a Id. at 656-7 (emphasis added (footnote omitted ) . There, the Supreme Court recognized - 
that "There are . . . circumstances that are so likely t o  prejudice the accused that 

the cost of l i t igating their effect in a particular case is unjust if ied . " - Id. at 658 

a (footnote omitted). Mr. Clark's is such a case. 

(footnote cont hued f rom preced ing page ) 

a f i l e s  and records by no means showed that he was entitled t o  "no re l iefw;  t o  the 
ocntrary, the dearth of evidence presented by JUdge Schaeffer a t  the penalty phase 
reflects how constrained she believed herself t o  be because of the preclusive effects 
of the then-prevailing view of Florida's capital sentencing statute. An evidentiary 
hearing was war ranted . 



Mr. Clark ' s  penalty t r i a l  l o s t  its character  a s  a cmf  r m t a t i m  between 

adversar ies  because Judge Schaeffer operated in a system which precluded her 

p r e s e n t a t i m  of nonstatutory m i t i g a t i m .  AS M g e  Clark explained in Smger,  in 

emf ormity with t h i s  Court 's  recent pronouncements, the  majori ty o p i n i m  (granting 

m l y  r e s e n t e n c h g  before a judge) d id  no t  go f a r  enough because it 

ignore[d I the  r e a l i t y  of t h e  state of mind of the  
prosecutor, t h e  defense counsel, the  t r i a l  judge and the  
jury with respect t o  the meaning of t h e  Florida dea th  
penalty s t a t u t e  a t  the  time of Smger ' s  c a p i t a l  sentencing 
proceeding in 1974. The e f f e c t  of t h e i r  combined p e r c e p t i m  
resulted no t  m l y ,  as the  majori ty acknowledges, in the  
t r i a l  judge's f a i l u r e  t o  c m s i d e r  n m s t a t u t o r y  mi t igat ing - - 

evidence, but a l s o  in counsel 's  f a i l u r e  t o  develop or  
present  nonstatutory m i t i s a t i n s  evidence and i n s t r u c t i m s  
t h a t  prevented the jury from cmsider ing  such evidence. 

769 F.23 a t  1490 (Clark, Kravitch, Johnsm and Andersm, cmcurr ing in p a r t  and 

d i s sen t ing  in p a r t )  . 
* 

The r igh t  t o  counsel is violated when the  S t a t e  " i n t e r f e r e s  . . . with the  

a b i l i t y  of counsel t o  make independent d e c i s i m s  about how t o  cmduct  the defense.'' 

Str ickland v. Washingtm, 466 U.S. 668, 687 (1984); see a l s o  m i t e d  S t a t e s  v. Cronic, -- 
supra; 6.  Brown v. Allen, 344 U.S. 443, 486 (1953) ( s t a t e  in ter ference  with criminal  - -  
defendant I s  e f f o r t s  t o  v indicate  f e d e r a l  c o n s t i t u t i m a l  r i g h t s ) ,  r e l i ed  m in ,  Murray 

v. Carr ier ,  477 U.S. 478, 106 S. Ct. 2639, 2646 (1986). Thus, a defendant is 

deprived of the  r igh t  t o  the  e f f e c t i v e  ass is tance  of counsel by a court  order barr ing 

6 ~ h e  irony of the  s i t u a t i m ,  in f a c t ,  is t h a t  t h e  more knowledgeable and 
profess ional  a defense a t torney was in 1977, the  more such an a t torney would believe 
herself  or  himself precluded, and the  more ine f fec t ive  he or  she became. When 
counsel knew n m s t a t u t o r y  mit igat ion could not  be presented, and would n o t  be 
considered, counsel of course would have and did  put  h i s  or  her limited resources t o  
b e t t e r  use  (See Affidavit  os Judge Schaef f e r  , supra ) . - 



at torney-c l ient  consul ta t ion  dur ing  an overnight  t r i a l  recess ,  Geders v. Lhited 

S t a t e s ,  425 U.S. 80 (1976) ; by court-ordered representa t ian  of mul t ip l e  defendants ,  

Holloway v. Arkansas, 435 U.S. 474 (1979); by a c o u r t ' s  r e f u s a l  t o  allow summatim a t  

a bench t r i a l ,  Herring v. New York, 422 U.S. 853 (1975); by a s t a t e  s t a t u t e  r equ i r ing  

a cr iminal  defendant who wishes t o  t e s t i f y  cn h i s  own behalf t o  d o  s o  p r i o r  t o  t h e  

presenta t ion  of o ther  defense  testimony, Brooks v. Tennessee, 406 U.S. 605 (1972) ; by 

a s t a t e  s t a t u t e  r e s t r i c t i n g  a cr iminal  de fendan t ' s  r i g h t  t o  t e s t i f y  m h i s  own 

behal f .  Fergusm v. Georgia, U.S. 

A f o r t i o r i ,  a c r iminal  de fendan t ' s  r i g h t s  t o  t h e  e f f e c t i v e  a s s i s t a n c e  of - 
counsel,  Cronic, supra,  a r e  v io la ted  where, a s  here,  a s t a t e  s t a t u t e ,  Brooks, supra;  

Fergusm, supra,  and t h e  o f f i c i a l  j u d i c i a l  i n t e r p r e t a t i o n  given t h a t  s t a t u t e  by t h e  -- 
S t a t e ' s  highest  cour t ,  see Cooper v. S t a t e ,  supra,  t ie  counsel ' s  hands and - 
" i n t e r f e r e "  with counsel ' s  "decis icns  about how t o  cmduc t  t h e  defense." S t r ickland 

v. Washingtm, 466 U.S. a t  687. mdge Schaeffer ' s  hands were t i e d .  She was forced 

t o  opera te  under the  same p rec lus ive  system condemned in Hitchcock; t h e  s t a t u t e  then 

in e f f e c t  was t h e  "objec t ive  f a c t o r  e x t e r n a l  t o  the  defense [which] impeded counsel ' s  

e f f o r t s  . . . ' I  Amadeo v. Zant, - U.S. - (No. 87-5277, May 31, 1988), s l i p  op. a t  

6, c i t i n g  Murray v. Car r i e r ,  477 U.S. 478, 488 (1986). Mr. Cla rk ' s  r e s u l t i n g  

sentence of d e a t h  was n e i t h e r  individual ized nor r e l i a b l e  and was thus  obtained in 

v i o l a t i m  of Hitchcock and t h e  e igh th  and four t een th  amendments. 

A, COUNSE L ' S I~RPRETATION WAS REASONABLE 

Cooper v. S t a t e ,  336 So. 26 1133 (Fla .  1976) was t h e  law a t  t h e  time Mr. Clark 

was sentenced t o  dea th .  There, t h e  Flor ida  Supreme Court had spoken: 

W e  held in S t a t e  v. Dixm [283 S0.X 1 (Fla.  197311 
t h a t  the  r u l e s  of evidence a re  t o  be relaxed in t h e  



sentencing hearing, but tha t  evidence bearing no relevance 
t o  the issues was t o  be excluded. The so le  issue in a 
sentencing hearing under Section 921.141, Florida Statutes  
(1975). is t o  examine in each case the itemized assravatins 

- 7  - - - 
and mitigating circumstances. Evidence concerning other 
matters have no place in tha t  proceeding any more than 
purely speculative matters calculated t o  influence a 
sentence throush emotional appeal. Such evidence threatens 
the proceed ing-with the und i&iplined d i s c r e t i m  condemned 
in Furman v. Georgia, 408 U.S. 238, 92 S.Ct. 2726, 33 
L.Ed.M 346 (1972). 

A s  t o  proffered testimony concerning Cooper's pr ior  
employment, it is argued tha t  t h i s  evidence would tend t o  
show tha t  Cooper was not beyond rehabi l i ta t ion.  Obviously, 
an a b i l i t y  t o  perform gainful work is generally a 
prerequis i te  t o  the ref ormation of a criminal l i f e ,  but an 
equally valid f a c t  of l i f e  is that  employment is not a 
guarantee tha t  m e  w i l l  be law-abiding. Cooper has shown 
tha t  by h i s  cmduct here. In any event, the- Legislature 
chose t o  list the mi t i sa t ins  circumstances which it iudsed 
t o  be re l iab le  f o r  determinins the a ~ ~ r o ~ r i a t e n e s s  of a 
death penalty f o r  "the most aggravated and unmitigated of 
serious crimes," and we are not f r e e  t o  expand the list. 

The leg is la t ive  intent  t o  avoid condemned arb i t ra r iness  
pervades the s t a tu t e .  Sec t im 921.141(2) requires the jury 
t o  render its advisory sentence "upon the following matters: 
( a )  Whether suf f ic ien t  aggravating circumstances ex i s t  as  
enumerated in subsection-( 6) : (b)  -whether suf f ic ien t  
mi t i sa t ins  circumstances ex i s t  a s  enumerated in subsectim 
(7),-which outweigh the aggravating circumstances found t o  - 
exis t . .  . . 'I (emphasis added ) . This l imitation is repeated in 
Sect im 921.141 (3) ,  governing the t r i a l  court ' s  decision on 
the penalty. Both s e c t i m s  921.141(6) and 921.141(7) begin 
with words of mandatory l i m i t a t i m .  This may appear t o  be 
narrowly harsh, but under Furman undisciplined discret ion is 
abhor rent whether operating f o r  or against  the  death 
penalty. 

336 So. 2fi a t  1139 and n.7 (emphasis supplied). 



A s  discussed, the Florida Supreme Court has now recognized that Cooper was 

interpreted as limiting consideration of mitigating factors. - See Harvard v.  State, 

supra; Perry v.  State, 395 So. 23 170, 174 (Fla. 1981)(tr ial  judge, citing Cooper, 

"followed the law as he believed it was being interpreted a t  the time of tr ial1 '  a d  

precluded evidence of ncm-statutory factors).  See also Jacobs v.  State, 396 So. 23 -- 
713, 718 (Fla. 1981) (judge "held the mistaken belief that he could not cmsider nm- 

statutory mitigating circumstances" where sentence was imposed in August, 1976, just 

after Cooper); 6. Lucas v. State, 490 So. 23 943 (1986); McCrae v. State, 510 So. 23 - 
874 (Fla. 1987); Morgan v. State, 515 So. 23 975 (Fla. 1987); Thompsm v. Dugger, 515 

a So. 23 173 (Fla. 1987). 

The Florida Supreme Court has likewise recognized that Cooper affected 

attorneys' presentaticn of evidence at the sentencing phase of capital t r i a l s ,  and 

that an attorney's failure, during the post-Cooper/pre-Scmger p e r i d  to  develop and 

present available mitigating evidence, was "reascmablell in light of the then- 

prevailing preclusive understanding of capital sentencing law. Thus, in Harvard - v. 

State, supra, 486 So. 23 540, the Court, in denying a claim of ineffective assistance -- 
of counsel a t  sentencing, llccmcluded [d I ,  as did the t r i a l  judge, that the cmduct of 

Harvard's counsel, given the state of the law m the date the case was tried, 

reflect 's  reasmable professicnal judgment.ll Id. a t  540. This was so because llat - 
the time appellant was sentenced, our death penalty statute could have been 

reascnably understood to  preclude the introductim of ncm-statutory mitigating 

I) evidence." Id. at 539; see also Muhammad v. State, 426 So. 23 533, 538 (Fla. - -- 
1982) (counsel not ineffective because of restrictive view of statute a d  counsel 

would not be ''expected t o  predict the decisim in Lockett v. Ohio"). 



Mr. Clark was t r i e d  in 1977 and in 1977 it was Cooper t h a t  guided Judge 

Schaeff er, Mr. Clark ' s  t r i a l  at torney,  as  it did "reasonable" Florida c a p i t a l  

a t torneys  a t  t h a t  time. 

Of course, we now know t h a t  t h a t  r e s t r i c t i v e  i n t e r p r e t a t i m ,  a l b e i t  

"reasonable", was c c n s t i t u t i o n a l l y  wrong. The United S t a t e s  Supreme Court has 

spoken. Hitchcock v. Dugger, 107 S. Ct. 1821 (1987). B u t  the f a c t  remains t h a t  t h e  

s t a t u s  md operation of Florida law a t  the  time Mr. Clark was sentenced t o  dea th  

rendered h i s  a t torney ine f fec t ive ,  - 6 .  th i t ed  S t a t e s  v. Cronic, 466 U.S. 648 (19481, 

and by operation of s t a t e  law deprived Mr. Clark of the  individualized sentencing 

?eterminati.cn which the  eighth amendment requires .  

B. THE NON-STATUTORY MITIGATION THAT WAS WVER DEVELOPED DUE TO THE 
PRECLUSION ON COUNSZ L 

Judge Schaeff er I s  a f f i d a v i t  r e l a t e s  some of what would have been pursued. What 

would have been "produce [dl" ,  Clark, 834 F. 23 a t  1570, had counsel no t  been 

precluded, would have made a r e a l  d i f ference .  Ulder no c m s t r u c t i o n  can it be said 

t h a t  the  preclusion cn Judge Schaeff er 's e f f o r t s  t o  develop and present  nm-sta tu tory  

mi t igat ing evidence had "no e f f e c t  upm t h e  [sentencers ' I d e l i b e r a t i m s .  " - See 

Skipper v. South Carolina, 106 S. Ct. 1669, 1673 (1986). Here, it by no means is 

"clear  beycnd a reasonable doubt" t h a t  Mr. Clark ' s  sentencing jury, a jury which 

del ibera ted  f o r  twelve hours a t  guilt-innocence and then struggled a t  the  penalty 

phase (see Affidavit  of JLldge Schaef f er, supra ) ,  would n o t  have been affected by the  - 
s u b s t a n t i a l  n m s t a t u t o r y  mit igat ion proffered t o  the  R u l e  3.850 t r i a l  court  -- 

mitigation which would have been presented had counsel no t  k e n  cms t ra ined .  

Obviously, the  i n v e s t i g a t i m ,  development, and p r e s e n t a t i m  of evidence and 

argument regarding the  d i s p a r a t e  treatment afforded t o  t h e  cooperating c o 4 e f  endant 



(see - Affidavit of JLldge Schaeffer, supra) would have made a difference.  In Brookings 

v. State ,  495 So. 23 135 (Fla. 1986), t h i s  Court reversed a judge's override of a 

jury's l1 l i f e  recommend atimI1 because tha t  recommendation could well have rested m 

the independent nonstatutory mitigating e f fec t  of the l i f e  sentence given t o  a 

cooperating accomplice in exchange fo r  testimony. - Id. a t  142-43; accord McCampbell 

v. State ,  421 So. 23 1072 (Fla. 1982). The Court held tha t  the disparate  treatment 

given t o  a cooperating accomplice, as  opposed t o  the treatment given the cap i ta l  

defendant, were I1reasonable1l mitigating f ac to r s  t o  be considered by the jury and the 

court a t  the penalty phase. Brookings, 495 So. 23 a t  142-43. 

Raymcnd Clark was prosecuted t o  the utmost. "Ty Stick1' Johnstm, in  exchange 

fo r  his  testimony, was given special  treatment: - no death penalty and the poss ib i l i ty  

of ear ly  parole. (Johnston today is not incarcerated.) H i s  s t a tu s  as  a cooperating - 
accomplice and, in turn,  the disparate  treatment given t o  him and Mr. Clark, should 

have been developed and forceful ly  presented as  a [nonstatutory] mitigating fac tor ,  

Brookings; Hitchcock, but counsel was res t r ic ted.  

Similarly, the jury should have been allowed t o  consider, in mi t iga t im,  tha t  

the m l y  d i r e c t  evidence implicating Mr. Clark was tha t  provided by cooperating 

accomplice "Ty Stick" Johnstm. Counsel, however, was precluded from developing such 

evidence and argument because of the then-existing s t a t e  law. Such matters, however, 

a l so  mitigated the offense. The jury should have been allowed t o  cmsider  the 

mitigating e f f ec t  of the f a c t  tha t  the m l y  d i r e c t  evidence implicating Mr. Clark in 



0 the capital offense came from an accomplice who had every reasm t o  l i e  in order t o  

save himself . 7 

But there is a great deal more. The jury at  Mr. Clark's t r i a l  heard a great 

a deal about the circumstances of the offense. Yet, they heard almost nothing about 

the character and background of the offender. It is in th is  regard that the statute 

most egregiously tied Judge Schaeffer's hands, and it is in th is  regard that Judge 

Schaeffer 's invest igat i m  , development, and presentat i m  of evidence was most 

cmstrained -- these matters did not " f i t "  within the then-prevailing statute. 

Jlldge Schaeffer relates, and would relate a t  the requisite hearing, that she 

a would have sought t o  develop mental health mitigatim had the penalty phase been 

conducted today -- i.e., had the statute and its official  interpretatim, Cooper, 

supra, not precluded her. Such evidence would have been compelling, as the account 

: *  
of a qualified mental health expert who was asked t o  evaluate Mr. Clark in t h i s  

regard demonstrates: 

I 
a The jury here was never allowed t o  consider as mitigatim, at  sentencing, the 

fact  that questims remained to  be answered, because the prosecution was essentially 
based m bargained-f or accomplice tes t  imony . The law precluded counsel f rom properly 
developing and presenting the issue, or asking for any penalty phase instructions in 
th is  regard. The jury, at  the penalty phase, was not allowed t o  deliberate and 
reflect w i t h  regard t o  what numerous courts have cmsidered even in nm-capital 

a cases: the fac t  that accomplice testimony is inherently unreliable. See Phelps v. - 
thited States, 252 F.23 49 (5th Cir. 1958); thited States v. Curry, 471 F.23 419 (5th 
Cir. 1973); Turner v. State, 452 A.23 416 (Mi. 1982); Thompson v. State, 374 So. 23 
338 (Ala. 1979); l3endle v. State, 583 P.23 840 (Alaska 1978); State v. Howard, 400 
P.23 332 (Ariz. 1965); Redman v. State, 668 S.W.23 541 (Ark. 1984); Castell v. State, 
301 S.E.23 234 (Ga. 1983): State v. Evans. 631 P.23 1220 (Idaho 1981): State v. 

0 Hutchism, 341 N.W. 23 33. i~owa 1983) ; state v. Harmons, 664 p.23 922. i ~ m t .  1983) ; 
State v. Morse, 318 N.W.23 889 (Neb. 1982); Sheriff, Clark County, Nevada v. 
H a m i l t o n ,  646 P.23 122  (Nev. 1982); People v. Lipsky, 443 N.E.24 925 (N.Y. 1982); 
State v. Lind, 322 N.W.23 826 (N.D. 1982); Oregon v. Hall, 595 P.23 1240 (Or. 1979); 
Mathis v. State, 590 S.W. 449 (Tenn. 1979) ; Paulus v. State, 633 S.W. 23 827 (Tex. 
App. 1981). 



A s  you requested, I have addressed my report to  the mental 
health evidence that speaks t o  mitigatim in Mr. Clark's 
case. I previously evaluated Mr. Clark m March 26, 1985 
and a report was submitted t o  Richard Hersch, Esquire, 
regarding my impressicns a t  that time. Since then, in 
additicn t o  the additional two hour interview ccnducted a t  
Florida State Prism cn February 5, 1988, I have also had 
the opportunity t o  review a voluminous se t  of materials 
provided by your off ice. The materials reviewed included : 
Mr. Clark's school records; the death cert if icate of his 
half -sister; aff idavits of Mr. Clark I s  mother, step-father, 
and neighbor; Naval records; various medical and legal 
documents regarding Mr. Clark's prior offense in California 
including the report and testimcny of psychiatrist Owen E.  
Henniger ; California priscn records including documentatim 
regarding Mr. Clark's part icipatim in a drug 
experimentaticn program; transcripts of phme conversaticns 
between Mr. Clark and his cdef endant Ty Johnstm; pre t r ia l  
depositim and t r i a l  testimony of Ty Johnstcn; juvenile 
records of Ty Johnstm; priscn and probatim records of Ty 
Johnstcn; Florida post-sentence investigaticn report cn Mr. 
Clark; Florida prism records of Mr. Clark including medical 
records. 

In my prior report, I concluded that Mr. Clark is an 
individual who essentially has never grown up. It was 
indicated that despite his two violent episdes ,  he is 
generally an extremely passive perscn who avoids cmf l i c t s  
whenever possible. H i s  passive and escapist approach t o  
problem solving is characterized by his numerous suicide 
attempts, several of them being almost lethal.  Many of Mr. 
Clark's behavior patterns can be explained by his need to  
compensate for his feelings of inadequacy and perceived 
re ject im. He is easily manipulated and influenced by 
others, particularly by those with whom he is in a dependent 
relaticnship. Although it could be assumed that due t o  the 
codefendant's age, he was dependent cn Mr. Clark, from a 
review of the relevant data, including the cdefendant 's 
records and a transcript of taped telephme calls  between 
the two parties,  it is clear that Mr. Clark was certainly 
the weaker of the two emoticnally. Throughout these 
cmversaticns, Mr. Clark l i t e ra l ly  begs Ty t o  respcnd in 
kind when he t e l l s  him "I love you," but f a i l s  t o  get such a 
respcnse. As is typical with a d u l t  children of alcoholics, 
Mr. Clark was apparently s t i l l  searching for  the affecticn 
lacking in his childhod. Although one could easily accept 
the codefendant's testimony regarding Mr. Clark a t  face 
value, a review of the records clearly reveals numerous 



contradictions in Ty 's testimmy, suggesting the self- 
serving nature of his  statements. 

The additional materials reviewed by this  examiner strongly 
support the contentim that Mr. Clark derives from an 
extremely unstable family background, which is characterized 
by neglect, emotimal deprivation a d  a lack of significant 
positive role models. T h i s  m a n  has demonstrated significant 
emotional problems from a early age. Mr. Clark was ignored 
by his natural father who l e f t  the family when Mr. Clark was 
4 years old. He was subsequently raised by his mother a d  
step-father. The parents report that their marriage was 
unhappy md that both of them abused alcohol. They were 
inadequate and ineffective parents who admit that Mr. Clark 
"never really had a f a i r  chance when he was growing up." 
Mr. Clark was punished t o  excess during h i s  childhood and 
lacked love a d  attention. He was never adopted by his 
step-father, but took h i s  name, perhaps in an effort t o  feel  
as if he belonged. When h i s  step-father l e f t ,  Mr. Clark was 
abandoned by his mother and taken in by a neighbor who 
attempted t o  provide him with a home. 

Given his home s i tua t im,  it is not surprising that Mr. 
Clark did poorly in school. It is reported that a t  times he 
would go t o  the neighbor's home for breakfast as the 
provision of meals in the Clark household was inconsistent. 
In 1959, when Mr. Clark enlisted in the Navy, he was noted 
to be malnourished and underweight, which is no doubt a 
cmsequence of his upbringing. 

Mr. Clark's f i r s t  suicide attempt occurred in 1962 while he 
was in the Navy. A s  with h i s  later  suicide attempts, it was 
nearly lethal. He remained comatose for two days and was 
described as having a "long term pattern of emotional 
instability." A later  suicide attempt in 1964 rendered Mr. 
Clark unconscious as a result of the inhalation of noxious 
gas a d  slashing of h i s  wrists. Mr. Clark's most recent 
suicide attempt was in 1982 md caused respiratory arrest.  
CPR was administered during Mr. Clark's transport by 
helicopter t o  a hospital. These suicide attempts are 
cmgruent with h i s  history of depressim and emotional 
disturbance. In prison, he was medicated with both Triavil 
and Sinequan for his depression. 

Mr. Clark has developed a deeply ingrained sexual identity 
cmf l i c t  which has contributed to  the development of 
pathological relatimships w i t h  persms who tend to  dominate 
and easily influence him due t o  h i s  highly vulnerable 



emotional s t a t e .  He has a his tory of depression, poor s e l f -  
image, and f a i l u r e  a t  h i s  various endeavors despi te  what is 
reported t o  be an average IQ .  

In addition t o  Mr. Clark's emotionally unstable background, 
a recent a f f idav i t  of Ruth Rogers (Mr. Clark's mother) 
reveals that  he was diagnosed as  suffering from encephali t is  
when he was about 12 years old. This inf ormatim was not 
known t o  t h i s  examiner a t  the time of my previous 
examination, or I would have strongly recommended tha t  Mr. 
Clark be evaluated f o r  possible neurological d e f i c i t s .  
Encephalitis, with its accompanying high fever ,  is known t o  
produce i r revers ible  brain damage, which cer ta inly could 
have contributed t o  Mr. Clark's deviant behavior pat terns ,  
as  could h i s  abuse of narcotics.  Mdit ional ly ,  Mr. Clark 
was a par t ic ipant  in a drug experimentatim program in the 
California p r i s m  system during which time a var ie ty  of 
chemical substances were administered t o  Mr. Clark. The 
long term e f f ec t s  of these drugs are not c lear .  This 
strongly supports the need f o r  neurological t es t ing  and 
evaluat i m  . 
A review of Mr. Clark's Department of Corrections records 
reveals tha t  Mr. Clark has continued t o  be f r e e  of 
management problems a t  Florida State  Prison as  he has not 
had a discipl inary report in eight years. In view of h i s  
posi t ive  adjustment and pe r sma l i t y  prof i le ,  it is l ike ly  
tha t  he would not pose a management problem should he be 
permitted t o  reside within an open p r i s m  populatim. 

In conclusion, the current eva lua t im supports my or ig ina l  
impressims that  Mr. Clark is a ser iously disturbed 
individual, who under the s t r e s s  of a pathological 
relationship,  has a tendency t o  have a tenuous grasp m 
rea l i t y .  This is cms i s t en t  with the 1965 evaluat im by D r .  
Owen E .  Henniger, a psychiatr is t  who cmcluded that  Mr. 
Clark w a s  insane a t  the time of h i s  pr ior  offense in 
California. Based m the d d i t i m a l  materials reviewed, it 
is t h i s  examiner's contentim tha t  Mr. Clark w a s  under the  
substant ia l  psychological dominatim of the codefendant, 
despi te  the d i spara te  age difference of the  two par t ies .  He 
suf fe rs  from Mixed Persmal i ty  Disorder which is chronic in 
nature md w a s  cer ta inly  in existence a t  the time of both of 
the  offenses. Strong compments of Borderline and Dependent 
Personality Disorder are a l so  present, in t ha t  Mr. Clark 
engages in physically self-damaging acts ,  has an iden t i ty  
disturbance re la t ing t o  self-image and gender ident i ty ,  has 
a pattern of unstable and intense in te rpersmal  r e l a t i m s ,  



is impulsive in areas  t h a t  are  self-damaging and has 
a f f e c t i v e  i n s t a b i l i t y  as documented by h i s  p e r i d s  of 
depressicn . Given Mr. Clark I s  h i s to ry ,  I would s t rongly  
recommend t h a t  a neurological  examinatim be ccnducted m 
Mr. Clark t o  more d e f i n i t i v e l y  rule out any Organic Brain 
Syndrome which may have been caused by h i s  h i s to ry  of 
encepha l i t i s ,  drug use, and p a r t i c i p a t i m  in drug 
experimentaticn . 

(Report of D r .  Krop, Appendix, Vol. I, Ex.  1 4 ) .  8 

The judge and jury charged with the  r e s p m s i b i l i t y  of determining Raymmd Robert 

a Clark ' s  ul t imate f a t e  had no opportunity t o  consider evidence regarding h i s  

background, character  or  e a r l y  l i fe .  The law r e s t r i c t e d  h i s  a t torney 's  e f f o r t s .  The 

9 humanity of a perscn about t o  be sentenced f o r  a c a p i t a l  offense is the  c r i t i c a l  

a questicn a t  the  penalty phase of a c a p i t a l  t r i a l .  See, e.g., Thomas v. Kemp, 796 -- 
F.ad 1322 (11th C i r .  1986); OICallaghan v. S t a t e ,  461 So. ad 1354, 1355 ( ~ l a .  1984). 

Evidence bearing cn who Raymcnd Robert Clark was and where he came from would have 

; ' suggested t h a t  h i s  p e r s m a l i t y  and motivaticns could be explained, a t  l e a s t  in p a r t ,  

by h i s  personal h i s to ry  and thus would have shown t h a t  the re  was a Ray Clark worth 

saving. This is just  t h e  kind of humanizing evidence t h a t  "may make a c r i t i c a l  

80£ course, t h i s  type of mental heal th  m i t i g a t i m  no t  cnly related t o  Mr. 
Clark ' s  background, but a l s o  would have been relevant  t o  the  circumstances of the  

a offense and m e  of the  key quest ions posed a t  t r i a l ;  namely, was Mr. Clark ' s  behavior 
influenced and/or dominated by Mr. Johnstm? 

'O£ course, the  e ighth  amendment assures an individualized sentencing 
de te rmina t im,  p rec i se ly  because, a s  the  Court explained in Woodscn, i f  the  sentencer 
is not allowed t o  ccnsider "compassionate and mi t igat ing f a c t o r s  stemming from the  
d i v e r s e  f r a i l t i e s  of humankind," c a p i t a l  defendants w i l l  be t rea ted  no t  a s  unique 
human beings, but a s  a " faceless ,  undif ferent ia ted  mass t o  be subjected t o  t h e  blind 
i n f l i c t i m  of the  penalty of death."  Woodscn v. North Carolina, 428 U.S. 280, 304 
(1976). The most relevant mi t igat ing evidence, however, was never ccnsidered by Mr. 
Clark ' s  sentencers.  



difference,  especially in a capi ta l  case." Stanley v.  Zant, 697 F.23 955, 969 ( 1 1 t h  

C i r .  1983). It would have made the difference between l i f e  and death in t h i s  case. - 
Raymcnd Robert Clark was born in Meriden, Connecticut on JUly 12, 1941 t o  Ruth 

and Frank Partridge. Ray was "a wartime baby - cmceived so tha t  Mr. Partridge could 

avoid the service. " (Aff . of Harry  lark) . lo H i s  mother, now known as  Ruth Rogers, 

reca l l s  that  Ray's fa ther  was a "womanizer and a gambler. .. [he] never cared much 

about Ray, he j u s t  ran around on me a l l  the time. In f ac t ,  m e  of Frank's 

g i r l f r iends  had h i s  baby before [we] were even divorced. " (Aff . of Ruth Rogers). 

Ray's mother remarried when he was four years old. Her secmd husband, Harry 

Clark, moved the family t o  Independence, Missouri, where Ray grew up unwanted, 

ignored and unloved. "Because we were never the kind of parents we should have 

been," Harry Clark recalls,  "Ray never real ly  had a f a i r  chance when he was growing 

up.'' Ray's mother, Ruth, paints a similar picture: 

Harry md I did not have a g o d  relationship - especially 
a f t e r  our daughter, Ruth  Ann, was born. Harry paid a l o t  of 
attention t o  Ruth Ann when she was a baby md j u s t  ignored 
Ray. It hurt me a l o t  t o  see how Harry rejected Ray. 
Because I was so  unhappy, I started t o  drink a lo t  and that  
made things a l o t  worse. 

(Aff . of Ruth Rogers ) . 
Ruth  and Harry Clark's marital misery l e f t  Ray t rag ica l ly  scarred. Their 

alcoholism prevented them from interacting in any meaningful way with Ray, leaving 

him ignored and neglected. Ray's result ing emotimal problems went largely unnoticed 

by h i s  parents who were too unhappy with the i r  own l ives  t o  care: 

'O~he inf ormatim discussed herein, and a great deal  more, was contained in 
aff idavi ts  included in the appendix t o  Mr. Clark's Rule 3.850 motion md proffered 
before the lower court. 



Ruth and I both drank a l o t  when Ray was growing up and 
a f t e r  awhile we never real ly  paid attention t o  what was 
going cn with him. I do remember tha t  Ray was having 
problems in school, but I never paid much at tent icn t o  what 
they were.. . Even though Ray was having a hard time growing 
up normally, Ruth and I didn 't pay much at tent icn t o  it a t  
the time. We were busy with our own problems and weren't 
smart enough t o  real ize  Ray needed help. 

(Aff. of Harry Clark).  

Ray's step-father explains tha t  h i s  " l i f e  was a t  a s tand-s t i l l  then .'I Ruth 

r eca l l s  tha t  

Harry was always very moody. Sometimes he would just si t  
there s i l en t ly  f o r  days. The cnly time he ever real ly  paid 
a t tent icn t o  Ray was when he misbehaved. I remember cne 
time, when Harry was beating Ray in the basement with his  
be l t ,  I got so  upset tha t  I ran down and grabbed the be l t  
and cracked Harry with it md told him tha t  if he ever laid 
a hand an Ray again, it would be the l a s t  time. 

(Aff . of Ruth Rogers). Harry's own cmfus im and unhappiness is revealed in h i s  

@ , '  comments regarding Ruth I s  r eac t im t o  h i s  physical abuse of her scn : 

Ruth never came t o  Ray's defense when I would get onto him 
l ike  a normal mother would. When I would punish or y e l l  a t  
Ray, Ruth just d idn ' t  care what was happening. Sometimes I 
would have t o  spank Ray when he was bad and I am sure that  
there were times when I h i t  him too hard. Ray never had the 
kind of supervisicn tha t  he deserved, and our drinking 
problem just made everything worse. 

(Aff . of Harry Clark).  

The depression and despair  of a second fa i led  marriage rendered Ruth Clark 

incapable of providing her scn with the nurturing love necessary t o  overcome the 

damage of h i s  step-father 's  cruel r e j ec t im  and abuse: 

About a l l  tha t  Ruth ever did f o r  Ray was feed him. There 
was never the closeness or caring tha t  most mothers have f o r  
t he i r  children. When I would get up in the morning t o  go t o  
work, Ruth would s tay  in bed and when I said "Good Morning" 



t o  her she would say t o  me, "What the  h e l l  is s o  g o d  about 
i t ? "  

(Aff. af Harry Clark) .  

Joyce Clark, the  wife of Ray's step-brother, Bob, repor ts  t h a t  Ray's mother "was 

a s e l f i s h  individual  who rejected him and as lang as  he was l i v i n g  with h i s  mother 

and step-f a ther  she discriminated against  him and favored h i s  younger half -sister. " 

(Cal i fornia  Probaticn o f f i c e r  's report ,  4/23/65). 

Ray's childhood was cons i s t en t ly  marked by h i s  constant attempts t o  win the  

approval md a f fec t i an  of those around him. Despite a despera te  need f o r  the  

guidance and support of s t rong pa ren ta l  ro le  mdels, Ray was denied car ing and love 

during h i s  c r i t i c a l  childhood years.  A neighbor, Frances Schmidt, r e c a l l s  t h a t  

[Ray] never could do anything t o  p lease  h i s  parents  and he 
t r i e d  s o  hard.. . No one in h i s  family showed him any respect  
or  love. H i s  mother d i d n ' t  speak a c i v i l  word t o  t h a t  child 
from the  time he got  up in the  morning ti1 he went t o  bed a t  
n igh t .  Poor thing,  he heard y e l l i n g  and shouting a l l  the  
time. It breaks my hear t  when I remember t h a t  poor kid. . . 
Ray wanted t o  be loved more than anything. .. 

(Aff . of W. J. Schmidt ) . 
Denied even the simplest d i s p l a y  of car ing in h i s  own home, Ray sought refuge by 

spending as much time a s  he could with the  Schmidt family: 

L i t t l e  Ray used t o  ca l l  me wmom", n o t  h i s  mother. H e  used 
t o  come t o  my house in the morning, t o  go t o  school with my 
children . Many days he had no breakfast  a t  home and would 
e a t  breakfast  a t  my house.. . H e  was s o  neglected a t  home 
t h a t  the  l i t t l e  b i t  of love we could give him meant a l o t  t o  
him. 

e ( Id . ) .  - 



. School records show tha t  Ray was unable t o  achieve cn a level  commensurate with 

h i s  peers. H i s  academic performance ra t ings  were consistently poor or f a i l i n g .  

Ray's mother explains, 

As Ray got older, he s tar ted acting l i k e  he might have some 
problems a d  s o  we sent  him t o  a mil i tary academy called the 
De La Sal le  School. The school was run by Catholic 
Franciscan Brothers who knew how t o  straighten out boys tha t  
were d i f f i c u l t .  The school was not too f a r  from where we 
lived s o  Ray still lived a t  home even though he was going t o  
a special  school. 

(Aff. of Ruth Rogers). This attempt t o  intervene on Ray's behalf proved f u t i l e ,  

however, because he cnly attended t h i s  "special school" f o r  a short time before the 

Clark family came apart  a t  the seams: 

Things just got worse and worse a t  home and then I found out 
Harry was sleeping with my best f r iend,  Florence, and so  I 
told him t o  leave. When Harry l e f t  me. . . I was so  cmfused 
and miserable tha t  I just d idn ' t  care what happened, so  . ; '  
Harry took Ruth Ann with him but he l e f t  Ray behind.. . Since 
I didn I t  have any mmey I had t o  move from Independence into  
a hotel  apartment in Kansas City. 

(Aff . of Ruth Rogers). The loss  of her husband and daughter devastated Ray's mother. . Harry Clark explains how the divorce affected Ray: 

I just  couldn I t  take it anymore, and s o  I l e f t  Ruth. When I 
l e f t ,  I took our 10 year old daughter Ruth Ann with me 
because things were too bad with Ruth t o  leave her there. 
Ruth didn I t  t r y  t o  s top me from taking Ruth Ann because she 
knew that  if  she contested it, I would win.. . After I l e f t ,  
Ruth moved t o  a bad par t  of t o m  and just abandmed Ray, 
even though he was still a young boy. 

(Aff . of Harry Clark). Frances Schmidt, a neighbor t o  the Clark family, r eca l l s  what . happened when Ray was abandoned by h i s  mother and step-father: 

... there came a time when the poor child had t o  l i ve  with u s  
f o r  one a d  a half years. H i s  mom and s t epdad  had divorced 
and she just kicked him out cn the  s t r ee t s .  My son asked me 
if  Ray could l i v e  with u s  as  he had no place t o  go -- he was 



a l l  of th i r teen.  Ray simply had no place t o  go and no m e  
t o  turn t o  but u s . . .  After h i s  parents were divorced, Ruth 
moved t o  a bad pa r t  of town. A l l  she wanted t o  do was 
enter ta in  a l l  the men, and she didn I t  care what happened t o  
her s m .  I remember he came t o  s tay with u s  in November, 
when it was just get t ing cold. 

a 
(Aff . of W. J. Schmidt). 

Barely a teenager, Ray Clark had already been emotimally, psychologically and 

in te l lec tua l ly  crippled by the family into  which he was born. The Schmidt family 

t r ied  t o  give Ray the caring he had never had before, but the damage was dme.  After 

a few more years of high school, Ray dropped out, f l ed  t o  California, and joined the 

Navy. Navy medical records indicate that  a t  the time Ray enl is ted,  he was suffering 

from malnutrition. 

The emotimal depr iva t im,  neglect and abuse suffered during childhood and 

adolescence took its t o l l  m Ray Clark during young adulthood and led t o  a gradual 

: '  downward s p i r a l  i n to  the escape of dangerous and self-destructive drugs. During h i s  

Navy service,  Ray was accused of possessing and/or d i s t r i bu t ing  barbituates. He 

respmded by attempting suicide - Ray ingested 70 Dexamyl tab le t s ,  which l e f t  him 

comatose f o r  two days. D r .  Blair ,  a Navy psychiatr is t ,  notes: 

[Ble was 'depressed' and ingested t o  avoid going t o  the 
br ig  ... Past history shows a l a g  time pattern of 
emotimal i ty  i n s t ab i l i t y  marked by an i t ineran t  way of l i f e  
and h i s  own view of himself as moody, beligerent [ s i c ]  and a 
persm who f inds  it d i f f i c u l t  t o  take orders. Has much 
d isc ip l inary  a c t i m  since in the Navy, mostly f o r  
unauthorized absence. 

(Navy Records of Ray Clark).  

Because of Ray's immaturity and in s t ab i l i t y ,  he eventually received a 

d ishmorable d ischarge f rom the Navy. Ray then moved in to  a garage apartment in Lmg 



Beach, California,  rented t o  him by the Taylor family, who were f r iends  and neighbors 

of Ray's step-brother, Bob Clark. Mrs. Taylor remarked tha t  

[slhe had heard tha t  [Ray] had been kicked around by h is  
parents. . . she found tha t  he hated h i s  mother and had not 
much use f o r  h i s  fa ther  e i ther .  However, he seemed t o  l i k e  
kids a d  there was always a gang of boys a d  g i r l s  around 
him. It appeared as  if he wanted t o  be a big shot in t he i r  
eyes. . . Sometimes [Ray] told her he f e l t  people d idn I t  l i ke  
him. .. She f e l t  sorry f o r  [Ray] and since they were a big 
family she took him in and always treated him well a d  did 
everything they could t o  help him. 

(California Probatim Officer I s  report, 4/23/65). 

In 1964, Ray attempted suicide f o r  the second time. D r .  Owen E .  Heninger, a 

m psychiatr is t ,  re la tes  the events surrounding t h i s  incident: 

Mr. Clark recently came t o  medical at tention when he was 
discovered with both arms a d  wris ts  slashed and apparently 
t rying t o  k i l l  himself by breathing household gas fumes. 

According t o  Mr. Clark, t h i s  took place because of a mutual 
suicide pact he had with a "boy" whom he was in love with. 
He a d  the "boy" had had a l m g  and close r e l a t imsh ip  
together and when he told the "boy" tha t  he was leaving 
town, the "boy" threatened t o  k i l l  himself. "He put h i s  
arms around me and cried . They decided tha t  rather than 
separate, they would mutually commit suicide, wrote a 
suicide note, turned m the gas without l ight ing it a d  went 
t o  bed together. (. . .Mr. Clark said he had had s i x  beers) .  
He awoke in the middle of the night,  l e f t  the room, and when 
he returned the "boy" was dead and a t  t h i s  point he t r ied  t o  
k i l l  himself by slashing h is  arms with a razor and breathing 
gas fumes. 

(Psychiatric Examinatim Report of Dr. Heninger) . Ray was convicted of f i r s t  degree 

murder a d  was incarcerated f o r  approximately nine years in a California prison 

D despi te  Dr. Heninger's mnclus im that  Ray was insane a t  the time of the offense: 

thder the influence of alcohol, noxious gas fumes a d  the 
psychological confl ic t  af separating from h is  love object, 
he l o s t  control over h i s  primitive impulses of destruct ive 
rage and acted them out d i r e c t l y  m his  love object . . . In 



mv o ~ i n i c n .  [Mr. Clark1 was insane a t  the time of the act:  * .. . - 
he was, by reason of a-disease of the mind, unable t o  chobse 
the right md ref rain from the wrong. 

( Id . ) .  - 
While incarcerated in California, Ray was used a s  a guinea pig in a drug 

experimentatim program. A varie ty  of chemicals were administered t o  Ray, including 

Dichlorvos, an organophosphorus insect ic ide generally used in the form of impregnated 

s t r i p s  or blocks which slowly release vapor. The U.S. Department of Health 

recornends that  insect ic ide s t r i p s  with Dichorvos not be used in rooms where ill 

pa t ien ts  or the aged are ccnf ining or in areas where f o d  is prepared or served. Ray 

was a l so  given Indocin as  par t  of these drug experiments. Potential  s ide e f f ec t s  of 

Indocin include depressicn, mxiety,  depersonalizaticn, mental ccnf usicn and psychic 

disturbances including psychotic e p i s d e s .  Other chemicals were idministered t o  Ray 

as well. (See - drug experimentation records, appended t o  Mr. Clark's Rule 3.850 

motion). However, l l[ t]he lcng term e f f ec t s  of these drugs is not clear [but] 

strongly supports the need for  neurological t es t ing  and evaluat im . l1 (Report of 

Harry Krop, supra). 

In 1974, Ray was paroled and put cn work release washing windows a t  a juvenile 

f a c i l i t y  in California where he met h i s  codefendant in t h i s  case, Ty Johnston. 

Johnstcn's r e l a t imsh ip  with Mr. Clark, and Johnstcn's dominant role (see - Report 

of Dr. Krop; Affidavit of Susan Schaeff e r ,  supra) should have been explored. 

Counsel, however, was res t r ic ted . 11 

''~or the  Court's ccnvenience, copies of the a£f idavi ts  
refer  red t o  herein are attached a t  the ccnclusim of t h i s  brief.  



C. MR. CLARK'S ENTITLEI%NT TO A FULL AND FAIR EVIDENTIARY HEARING AND 
POST-CONVICT ION RE LIEF 

The pena l ty  phase proceedings in t h i s  case, l i k e  those  in Hitchcock, v io l a t ed  

t h e  e igh th  amendment. The same prec lus ive  ccns ide ra t i cn  was provided because the  

statute r e s t r i c t e d  counsel.  

The key aspec t  of t h e  pena l ty  t r i a l  is t h a t  t h e  sen tence  be 
ind iv idua l i zed ,  focus ing  cn t h e  c h a r a c t e r i s t i c s  of t h e  
ind iv idua l .  Gregg v. Georgia, 428 U.S. 153 (1976).  Here 
t h e  j u r o r s  were [not  permit ted t o ]  mak[e] such an 
ind iv idua l ized  de termina t icn  . 

Thomas v. Kemp, 796 F.23 1322, 1325 (11th C i r .  1986).  No cne took n o t e  of anything 

concerning t h e  cha rac t e r  of t h e  offender  and circumstances of t h e  of fense ,  Gregg v. 

Georgia, which mi t iga ted  a g a i n s t  d e a t h  but  which was n o t  in t h e  statute, because t h e  

s t a t u t e  t i e d  JUdge Schaef fer  's h a d s .  Ample [ncns t a tu to ry ]  m i t i g a t i c n ,  however, was 

a v a i l a b l e  and should have been developed, presented , and considered . See Hitchcock, - 
supra.  

Mr. C la rk ' s  claim was p rope r ly  before  t h e  Rule 3.850 Court: Hitchcock v. Dugger 

r ep re sen t s  a s u b s t a n t i a l  change in  law mandating post-ccnvict icn m e r i t s  

cons ide ra t i cn .  An e v i d e n t i a r y  hear ing  was and is warranted because t h e  " f i l e s  and 

records1' by no  means conclus ive ly  showed t h a t  Mr. Clark was e n t i t l e d  t o  ''no r e l i e f  'I 

an t h i s  e v i d e n t i a r y  claim; t o  t h e  cont ra ry ,  t h e  f i l e s  and records  supported Mr. 

C la rk ' s  claim. See OtCallaghan v. S t a t e ,  461 So. 2d a t  1355; S t a t e  v.  S i r e c i ,  supra,  

502 So. 2d a t  1224 (success ive  Rule 3.850 moticn; same); Lemon v. S t a t e ,  498 So. 2d 

923 (F la .  1986).  Ev iden t i a ry  hear ings ,  a f t e r  a l l ,  a r e  gene ra l ly  t h e  proper  means by 

which t o  r e so lve  Hitchcock/Lockett i s s u e s  such a s  Mr. C la rk ' s ,  s e e  Cooper v. - 
Wainwright, 807 F.2d 881, 889 (11th C i r .  1986) ( e v i d e n t i a r y  hear ings  required in c a s e s  

r a i s i n g  Lockett  issues), c i t i n g ,  Hitchcock v. Wainwright, 770 F.23 1514, 1517 (11th 



Cir. 1985)(en banc), rev'd sub nom. on other grounds, Hitchcock v. Dugger, 107 S. C t .  

1821 (19871, md t h i s  Court has specif ical ly  relied on the record adduced a t  Rule 

I 3.850 hearings in order t o  properly resolve Hitchcock/Lockett claims. See, e.g., -- 

I a 
McCrae v. State ,  supra, 510 So. 2l a t  880 and n.3 ("Upon our review of the or iginal  

! t r i a l  record in t h i s  case and the testimony presented a t  the rule 3.850 motion 

I hearing below, we find [a Hitchcock violation]" [emphasis idded] ) . Mr. Clark's  claim 

l a  was before the Rule 3.850 t r i a l  court on the merits, and the merits demonstrated Mr. 

I Clark's  entitlement t o  idequate evidentiary resolution and thereaf ter  Rule 3.850 

r e l i e f .  Mr. Clark 's cap i ta l  sentencing proceeding was "fundamentally unfair ," Riley 

a 
v. Wainwright, 517 So. 23 656, 660 n .2 (Fla. 1987) ("exclusion of - any relevant 

l a  mitigating evidence a f f ec t s  the sentence in such a way as t o  render the  t r i a l  

fundamen t a l l y  unfair .  ") ; t h i s  Court should reverse and remand fo r  proper resolution. 

: '  
ISSUE I11 

THE STATE ' S SUPPRESSION OF CRITICAL EXCULPATORY EVIDENCE 
VIOLATED BRADY V. MARYLAND AND MR. CLARK'S RIGEiTS TO A 
FUNDAMENTALLY FAIR TRIAL AND CAPITAL SENTENCING 
DETERMINATION. 

1 Prosecutors may neither suppress material evidence, nor allow witnesses t o  l i e  

1 or shade the t ru th ,  nor present misleading evidence, and cer ta inly may never argue t o  

• the  jury f a c t s  or inferences from f a c t s  known t o  be f a l s e .  The prosecutor's function 

is t o  seek justice,  not t o  obtain convictions. See ABA Standards f o r  Criminal - 
Justice, "The Prosecutor Function", Standards 3-1.1 t o  3-1.4. Thus, the prosecutor 

• must  d i sc lose  information that  is helpful t o  the defense, whether tha t  information 

re la tes  t o  g u i l t  or innocence, and regardless of whether defense counsel requests the 

spec i f ic  information. hit& States  v .  Bagley, 105 S. C t .  3375 (1985). 



Here the State failed t o  disclose key information regarding the co-defendant, 

"Ty-Stick" Johnstm, and how he came t o  implicate Mr. Clark. "Ty-Stick" was by no 

means the innocent young man who I1came forward," as the State asserted a t  t r i a l .  

Today, f inal ly,  af ter  his release, Ty-Stick provided an affidavit relating what the 

State should have disclosed t o  the defense long ago.12 A s  Judge Schaeffer explains: 

My name is Susan F. Schaeffer and I am a Circuit Judge 
in Florida's Sixth Judicial Circuit. In 1977, I was an 
Assistant Public Defender and served as t r i a l  attorney for  
Raymmd Robert Clark when he faced charges of f i r s t  degree 
murder, kidnapping and extort im. 

A t  the time I represented Mr. Clark, I was never made 
aware that his co-defendant, Ty Jeffrey Johnstm, was told 
by the police that Mr. Clark h d  fingered Mr. Johnstm as 
the persm who had killed the victim in th i s  case. 

A t  the time I represented Mr. Clark, I was also not 
made aware that Ty Jeffrey Johnstm was told by the police 
that if he didn't  cooperate and "do what they wanted", Ray 
would test ify against Ty md then Ty would llfryll in the 
e lect r ic  chair. 

A t  the time I represented Mr. Clark, I was also not 
made aware that Ty Jeffrey Johnstm made no statement to  the 
police regarding th is  offense unti l  he was told by the 
police that Ray had already made a statement that Ty killed 
the victim in th is  case. 

A t  the time I represented Mr. Clark, none of the 
informatim described above was provided to me by the 
prosecutim . 

A l l  of the above is true and accurate t o  the best of my 
recollectim. 

12pormer collateral counsel attempted t o  interview Ty-Stick, but he then refused 
to  provide any informatim. The State to  th is  date refuses t o  disclose its f i l e s  
(see infra)  . Judge Schaeffer I s  affidavit, infra, also explains the obvious -- that 
t h e e s c e  was withheld from her as well m e  time of t r i a l .  



(Affidavit  of Susan Schaeffer, Appendix, Vol. I, Ex. 6 ) .  This in£ ormatim would have 

been c r i t i c a l .  A s  explained in  Ty l s  a££ i dav i t ,  proffered before the  lower court ,  the 

S t a t e  convinced him t o  t a l k  by lying t o  him and s t a t i n g  t h a t  Mr. Clark had already 

"fingered If him. They told him, i n t e r  a l i a ,  t h a t  unless he talked based on what Mr. -- 
Clark had said he,  Mr. Johnstan, would "fry1' i n  the  e l e c t r i c  chair :  

My name is Ty Johnson. I was a witness a t  Raymond 
Robert Clark 's  t r i a l  in September, 1977, in which Ray Clark 
was found gu i l t y  of f i r s t  degree murder and sentenced t o  
death.  

I was f i r s t  contacted by t h e  pol ice  t o  be a witness in 
t h i s  case while I was residing in South San Francisco, 
Cal i fornia ,  with my parents,  Carol and Alvin Johnston. The 
pol ice  came t o  my house a t  night rmd talked t o  my parents 
and then took me t o  a pol ice  s t a t i on  in Cal i fornia  t o  be 
investigated.  

The pol ice  told me t h a t  they had talked t o  Ray Clark in 
Florida md tha t  he had said t h a t  I had k i l l ed  David Drake. 
The pol ice  a l s o  said t h a t  i f  I didn I t  cooperate with them 
and t e s t i f y  agains t  Ray, then Ray would t e s t i f y  against  me 
instead.  I was told repeatedly t h a t  I would f r y  in the  
e l e c t r i c  chai r  if I d i d n ' t  do  what they wanted. This made 
m e  r e a l l y  mad a t  Ray Clark. 

The pol ice  then d id  t h e i r  "good cop/bad cop" rout ine  in 
order t o  cmvince m e  t h a t  I needed t o  ta lk .  The gocd cop 
was t e l l i n g  me things  would be be t t e r  f o r  me i f  I would tel l  
them what they wanted t o  know. He said he was sure t h a t  I 
had no t  r e a l l y  done anything, but  he needed t o  know s o  t h a t  
he could help. 

I t  was then, and a f t e r  they to ld  me Ray Clark had 
fingered m e  and gave a statement t h a t  I d id  it, t h a t  I gave 
t h e  police my f i r s t  statement about Raymond Clark. A s  I 
r e ca l l ,  the  po l ice  had a tape recorder and taped t h i s  
conversatian. 

The pol ice  and t he  prosecutor met with me over and over 
be£ ore I f i n a l l y  t e s t i f  ied agains t  Ray. The prosecutor told 
me the  questions he would ask, and told me t h a t  Susan, Ray's 



lawyer, would cross-examine m e .  I was told how t o  handle 
myself in court  and how t o  answer t h e  quest ions.  

Ray and I smoked a l o t  of pot  and drank a l o t  of beer 
together .  Ray drank much more than I d id .  H e  never ran out  
of beer,  and always had cne in h i s  hand. 

6 (Affidavit  of "Ty" Johnst cn  ) . 
A. THE EVIDENCE SHOULD HAVE BEEN DISCLOSED 

The f a c t s  surrounding the  shooting were described m l y  by Ty-Stick; h i s  

C c r e d i b i l i t y  was the  c e n t r a l  issue a t  t r i a l .  The jury del ibera ted  f o r  twelve hours a t  

guilt-innocence. It was c e r t a i n l y  a c lose  case. Bu t  defense  counsel didn 't know 

t h a t  Ty-Stick had been to ld  t h a t  Mr. Clark had implicated him and t h a t  he was going 

I C t o  f r y  because of it; she didn I t  know t h a t  he was angry a t  Mr. Clark because of t h i s ;  

she could not  use t h i s  informaticn, informaticn which would have been c r i t i c a l  t o  the  

d e l i b e r a t i c n s  of a jury t h a t ,  even without it, de l ibe ra ted  f o r  twelve hours. Judge 

IC ' Schaeffer questioned Ty extens ively  about h i s  motivaticn t o  l i e  a t  t r i a l  -- Ty 

provided none of t h i s ,  and t h e  S t a t e  s a t  s i l e n t l y  a s  he withheld it. The key 

ques t i cns  surrounding why Ty went out  of h i s  way t o  implicate Mr. Clark ( the  man who 

1'- had cared f o r  him and supported him) were never answered, because the  information was 

withheld. Of course, the  c o n s t i t u t i o n a l  ana lys i s  at tendant  t o  t h i s  claim is c l e a r ,  

and is set f o r t h  in footnote  13, in£ ra. 13  

1 ;- 

1 3 ~ h e  withholding of t h i s  exculpatory evidence v io la ted  t h e  f i f t h ,  s i x t h ,  e ighth  
and four teenth  amendments and deprived Mr. Clark of a fundamentally f a i r  and r e l i a b l e  
c a p i t a l  t r i a l  and sentencing de te rmina t im.  Brady v. Maryland, 373 U.S. 83 (1963). 

I - Where, a s  here, withheld evidence goes t o  the  c r e d i b i l i t y  and verac i ty ,  i.e., when it 
impeaches the  t e s t immy of a p rosecu t im witness, the  accusedls  s i x t h  amendment r igh t  
t o  confront and cross-examine witnesses agains t  him is viola ted .  - See genera l ly  

(footnote continued cn fol lowing page) 



Promises and t h r e a t s  t o  wi tnesses  a r e  c l a s s i c a l l y  exculpa tory .  G ig l io  v. IBi ted 

S t a t e s ,  405 U.S. 150 (1972) ; Napue v. I l l i n o i s ,  360 U.S. 264 (1959).  Any motivat ion 

( foo tno te  continued f rom preceding page ) 

Chambers v. Mis s i s s ipp i ,  410 U.S. 284 (1973) ; Davis v.  Alaska, 415 U.S. 308 (1974).  
Of course,  counsel  cannot be e f f e c t i v e  when deceived ; t h e  concealment of impeachment 
evidence t h u s  v i o l a t e s  t h e  s i x t h  amendment r i g h t  t o  e f f e c t i v e  a s s i s t a n c e  of counse l  
a s  w e l l .  Cf. Ulited S t a t e s  v. Cronic,  104 S. Ct.  2039 (1984).  The fundamental 
u n r e l i a b i l z y  of a c a p i t a l  ccnvic t ion  and sen tence  of d e a t h  gained a s  a r e s u l t  of 
such p r o s e c u t o r i a l  misconduct a l s o  v i o l a t e s  t h e  e i g h t h  amendment. Brady, supra ;  -- 
Chaney v.  Brown, 730 F. M 1334 (10th C i r .  1984) .  

Those c o n s t i t u t i o n a l  p r o t e c t i o n s  prevent  mi sca r r i ages  of j u s t i c e  and ensure  t h e  
i n t e g r i t y  of f ac t - f ind ing .  Those p r o t e c t i o n s  were abrogated in  t h i s  case. "Cross- 
examinaticn is t h e  p r i n c i p a l  means by which t h e  b e l i e v a b i l i t y  of a w i tnes s  and t h e  
t r u t h  of h i s  t e s t i m m y  a r e  t e s t e d  ." Davis v.  Alaska, 415 U.S. 308, 316 (1974).  

A s  is obvious,  t h e r e  is " p a r t i c u l a r  need f o r  f u l l  c ross -examina t im of t h e  
S t a t e ' s  s t a r  wi tness , "  McKinzy v.  Wainwright, 719 F.M 1525, 1528 (11th  C i r .  19821, 
md when t h a t  s t a r  happens t o  be  a co-defendant,  d e n i a l  of p roper  impeachment is 
e s p e c i a l l y  t roub l ing .  It is wi th  a very  c a r e f u l  eye  t h a t  t h e  S t a t e ' s  handl ing of 
s t a r -w i tnes s  co-def endant 's s t a t emen t s  should be s c r u t i n i z e d .  

Counsel f o r  Mr. Clark made repeated a t t empt s  t o  ob t a in  exculpa tory ,  m a t e r i a l  
inf ormaticn p r e t r i a l .  Such excu lpa to ry  and/or m a t e r i a l  evidence may r e l a t e  t o  e i t h e r  
t h e  g u i l t  and/or c a p i t a l  sen tenc ing  t r i a l .  Smith (Dennis Wayne) v. Wainwright, 799 
F.M 1442 (11th C i r .  1986);  Chaney v. Brown, 730 F.M 1334, 1339-40 (10th C i r .  1984); 
Brady, 373 U.S. at 87 ( r e v e r s i n g  d e a t h  sen tence  because suppressed evidence r e l evan t  
t o  punishment, bu t  n o t  gu i l t / innocence)  . 

The methcd of a s s e s s i n g  m a t e r i a l i t y  is we l l - e s t ab l i shed ,  Analysis  beg ins  with 
t h e  Supreme Court I s  reminder in Agurs t h a t  t h e  f a i l u r e  of t h e  prosecut ion  t o  provide  
t h e  d e f e n s e  wi th  s p e c i f i c a l l y  requested evidence l1 is seldom i f  eve r  excusable .  " 

United S t a t e s  v. Agurs, 427 U.S. at 106. Any doub t s  on t h e  m a t e r i a l i t y  i s s u e  
accord ingly  must be resolved Ifon t h e  s i d e  of d i s c l ~ s u r e . ' ~  Uli ted S t a t e s  v. Kosovsky, 
506 F. Supp. 46, 49 (W.D. Okla. 1980);  accord IBited S t a t e s  e x  rel. Marzeno v. 
G n g l e r ,  574 F.M 730, 735 (3 Ci r .  1978);  Anderson v. South Caro l ina ,  542 F. Supp. 
725, 732 (D.S.C. 1982) ,  a £ f V d ,  709 F.Xi 887 (4 th  C i r .  1983);  IBi ted S t a t e s  v.  Feeney, 
501 F. Supp. 1324, 1334 -010. 1980) ; Ulited S t a t e s  v. Countryside Farms, Inc. ,  
428 F. Supp. 1150, 1154 (D. Utah 1977).  lV[Tlh is  r u l e  is e s p e c i a l l y  app rop r i a t e  i n  a 
d e a t h  p e n a l t y  case." Chaney v. Brown, supra ,  730 F.M a t  1344. 

Seccnd, m a t e r i a l i t y  must be  determined on t h e  b a s i s  of t h e  cumulat ive e f f e c t  of 
a l l  t h e  suppressed evidence and a l l  t h e  evidence intrcduced a t  t r i a l ;  i n  its - 
a n a l y s i s ,  t h a t  is, t h e  reviewing cou r t  may n o t  i s o l a t e  t h e  v a r i o u s  suppressed items 
from each  o t h e r  o r  i s o l a t e  a l l  of them from t h e  evidence t h a t  was introduced at 

( foo tno te  continued on fo l l owing  page)  



fo r  t es t i fy ing  must  a l so  be disclosed. Giglio. Impeachment of prosecutian witnesses 

is often, a d  especially in t h i s  case, c r i t i c a l  t o  the  defense case. The t rad i t iona l  

forms of impeachment -- bias,  i n t e r e s t ,  pr ior  inconsistent statements, e t c .  -- apply . per force in criminal cases when a person must be allowed t o  e f fec t ive ly  confront a 

co-defendant and/or dealing witness: 

(footnote continued from preced ing page 

t r i a l .  E.g., Lhited S ta tes  v .  Agurs, supra, 427 U.S. a t  112; Chaney v. Brown, supra, 
7 30 F. 2 3 7 1 3 5 6  ("the cumulative e f fec t  of the ncnd isclosures might require reversal . even though, standing alone, each b i t  of omitted evidence may not be suf f ic ien t ly  
'material '  t o  jus t i fy  a new t r i a l  or resentencing hearingw); Ru iz  v. Cady, 635 F.23 
584, 588 (7th Cir.  1980); Anderson v. South Carolina, 542 F. Supp. 725, 734-35, 736, 
737 (D.S.C. 1982), a f f 'd ,  709 F.23 887 (4th Cir.  1983)(withheld evidence may not be 
ccnsidered "in the abstract" or "in isolat icn,"  but "must be cansidered in the  
context of the t r i a l  testimonyv1 and "the closing argument of the prosecutor") ; 3 C. . ;'  Wright, Federal Practice and Procedure sec. 557.2, a t  359 (23 ed .-1982). 

Third, mater ia l i ty  may derive from any number of charac te r i s t ics  of the 
suppressed evidence, ranging from (1) its relevance t o  an important issue in dispute 
a t  t r i a l ,  t o  (2) its refutation of a prosecutorial  theory, impeachment of a 
prosecutorial  witness, or contrad ic t icn of in£ erences otherwise emanating from 
prosecutorial  evidence, t o  (3) its support f o r  a theory advanced by the accused. 

a Smith, supra; Miller v. Pate, 386 U.S. 1, 6-7 (1967). See also,  Davis v. Heyd, 479 -- 
F.23 446, 453 (5th Cir. 1973); Clay v. Black, 479 F.23 319,320 (6th C i r .  1973). 

Finally, and most importantly, it does not - negate mater ia l i ty  that  a jury which 
heard the withheld evidence could still convict the defendant. Chaney v.  Brown, 730 
F.23 1334, 1357 (10th Cir.  1984); Blanton v. Blackburn, 494 F. Supp. 895, 901 (M.D. 
La. 1980), aff 'd, 654 F. 23 719 (5th Cir. 1981). This is so, because, in assessing . whether mater ia l i ty  ex is t s ,  the proper t e s t  is not whether the suppressed evidence 
es tabl ishes  the defendant's innocence or a reasonable doubt as t o  h i s  g u i l t ,  or even 
whether the reviewing court weighing a l l  the evidence would decide f o r  the  State.  
Rather, because "it is f o r  a jury, and not t h [e ]  Court t o  determine gu i l t  or 
innocence," Blantcn v. Blackburn, 494 F. Supp. 895, 901 (M.D. La. 19801, a f f 'd ,  654 
F.23 719 (5th Cir.  1981), mater ia l i ty  is established and reversal required once the . reviewing court concludes that  the  suppressed evidence would have affected the 
outcome. Bagley, supra. That is, where, as  here, there ex i s t s  "a reasonable 
probabili ty that  had the [withheld] evidence been disclosed t o  the defense, the 
resu l t  of [e i ther  phase of the  cap i ta l ]  proceeding would have been d i f fe ren t , "  
Bagley, supra, 105 S. C t .  a t  3383, reversal is proper. 



In Brady and Agurs, the  prosecutor f a i l e d  t o  d i s c l o s e  
exculpatory evidence. In t h e  present  case, t h e  prosecutor 
f a i l e d  t o  d i s c l o s e  evidence t h a t  t h e  defense might have used 
t o  impeach t h e  Government's witnesses by showing b ias  o r  
i n t e r e s t .  Imeachment evidence. however. a s  w e l l  a s  

ru le .  See - . . - - - - 

1972). Such 
idence favorable t o  an accused, I1 Brady, 37 

U.S., a t  87. so,  t h a t ,  i f  disclosed and used e f f e c t i v e l y ,  
may hake th;! d i f fe rence  between c m v i c t i m  and a m i t t a l i  
Cf: Napue v. I l l i n o i s ,  360 U.S. 264, 269 (1959)  he jury 's  
es t imate  of the  t ru th fu lness  and r e l i a b i l i t y  of a given 
witness may w e l l  be determinative of g u i l t  or innocence, and 
it is upon such s u b t l e  f a c t o r s  a s  the  poss ib le  i n t e r e s t  of 
t h e  witness in t e s t i f y i n g  f a l s e l y  t h a t  a defendant ' s  l i f e  o r  
l i b e r t y  may depend1'). 

Bagley , supra. 

a Here, the  S t a t e  d e l i b e r a t e l y  withheld c r i t i c a l  exculpatory and mi t igat ing 

mater ia l .  Mr. Clark 's t r i a l  a t torney repeatedly sought through every discovery 

device  ava i l ab le  t o  her ,  a l l  t h e  exculpatory information she could regarding Mr. 

Johnstcn. The focus of the  t r i a l  was on the  c r e d i b i l i t y  of Mr. Johnstm, i.e., on 

the  r e l i a b i l i t y  of h i s  s tory .  He was in f a c t  the  S t a t e ' s  case. Y e t  d e s p i t e  h i s  

testimony t h a t  Mr. Clark did in f a c t  commit the  homicide, the  jury del ibera ted  twelve 

hours before cmvic t ing .  Certainly,  with t h e  information she did have counsel raised 

se r ious  concerns about Mr. Johns tm ' s  c r e d i b i l i t y .  However, the  m e  th ing counsel 

d id  not  have was knowledge of how t h e  S t a t e  i n i t i a l l y  convinced Mr. Johnstm t o  

implicate Mr. Clark. They to ld  Mr. Johnstcn t h a t  Mr. Clark h d  to ld  them about the  

crime and was r e l a t i n g  it in such a fashion s o  a s  t o  t r y  t o  s e t  Mr. Johnstm up t o  be 

executed. In essence Mr. Johnstcn was to ld  t h a t  Mr. Clark was t r y i n g  t o  k i l l  him and 

t h a t  he (Mr. Johnston) should get  Mr. Clark before Mr. Clark got him. The 

undisclosed informaticn gave Mr. Johnston a very powerful motive t o  l ie.  H e  needed 

t o  get  even and p ro tec t  himself.  The po l i ce  in essence told him he could d o  t h i s  by 



fingering Mr. Clark. The disclosure of such in£ ormaticn would have destroyed 

Johnstcn 's credibility, and Johnston was - the only direct evidence implicating Mr. 

Clark. The Bagley materiality standard is met in th is  case. The true motive for Mr. 

Johnstm's story at the time he f i r s t  related it prior t o  the deal he cut w i t h  the 

State was cr i t ica l .  This evidence was material: a reasonable probability exists 

that the results of the t r i a l  and sentencing proceedings would have been different if 

the jury had known the whole, true story. T h i s  is particularly true where, as here, 

the jury deliberates at length (12  hours) and has cmsiderable diff iculty reaching a 

verdict. Accordingly, an evidentiary hearing was war ranted. 

B. MR. CLARK'S CLAIM IS SUBJECT TO NO PROCEDURAL PWCLUSION 

As discussed in Issue I, supra, the Rule 3.850 t r i a l  court declined t o  cmduct a 

hearing m the reascns why t h i s  claim could not have been brought earlier since it 

ultimately reached the merits and ruled adversely t o  Mr. Clark. The discussim 

presented above demcnst rates that the lower court erred : an evidentiary hearing was 

required m this  classic Rule 3.850 issue. See Squires v. State, 513 So. XI 138 - 
(Fla. 1987); Gorham v. State, 521 So. XI 1067, 1069 (Fla. 1988). 

There can be no questicn here that the merits of Mr. Clark's claim were properly 

before the t r i a l  court: the claim could not have been brought eal ier ,  since it was 

the State's own miscmduct that precluded counsel from learning of its existence. A 

post-canvictim pe t i t imer ' s  "ccnduct in omitting a claim from h i s  f i r s t  petiticn 

necessarily hinges cn the petiticner's awareness of the factual and legal bases of 

the claim when the f i r s t  pe t i t im was filed." Moore v. Kemp, 824 F.XI 847, 851 (11th 

Cir. 1987)(en banc). As the Moticn t o  Vacate demcnstrates, neither Mr. Clark nor h i s  

counsel were aware of the factual basis of the Brady v. Maryland violat ims arising 



out of cooperating accomplice "Ty-Stick" Johnstm I s  relatimship w i t h  the State prior 

t o  Mr. Clark's t r i a l .  Trial counsel attempted to  learn about that relationship, as 

did former collateral counsel. The State hid the relationship throughout the prior 

proceedings. Much of the truth remains concealed t o  t h i s  very day, as the State 

continues t o  oppose Mr. Clark's proper requests for disclosure of the State 

Attorney's f i l e s  (made pursuant t o  the Florida Freedom of Informatim Statute, Fla. 

Stat. sec. 119.01 e t  seq.)(See infra, sect im C ) .  -- -- 
A petitioner cannot be faulted for  not raising a claim earl ier  when it is the 

State i tself  that suppresses the "tools" upm which the claim can be based: 

In the present case, [the pe t i t imer ]  has not deliberately 
withheld t h i s  ground for rel ief ,  nor was h i s  fai lure t o  
raise it sooner due t o  any lack af diligence m h i s  part. 
Rather, the cause for [the petiticner ' s ]  delay in presenting 
t h i s  claim rested m the State's fai lure t o  disclose. Lhder 
the circumstances, [the pe t i t imer ]  has not waived h i s  right 
t o  a federal hearing m the claim. 

Walker v. Lockhart, 763 F.23 942, 955 n.26 (8th Cir. 1985); see also, Freeman v. -- 

Georgia, 599 F.23 65, 69 (5th Cir. 1979). 

T h i s  claim, in fact ,  must be determined m its merits, for it involves a 

paradigm of interference by s ta te  officials  which precluded Mr. Clark from bringing 

it earl ier .  See Brown v. Allen, 344 U.S. 443, 486 (1953) (state interference w i t h  - 
D 

criminal defendant 's efforts to  vindicate federal constitutimal rights) ; cited in 

Murray v. Carrier, 106 S. C t .  2639, 2646 (1986). 

In t h i s  regard, in a different but related factual context, the United States 

D 
Supreme Court recently held that a State's asserted procedural obstacles are 

insufficent t o  overcome a post-cmvictim petitioner's entitlement t o  relief when it 

is the State's own miscanduct that resulted in the pe t i t imer ' s  fai lure to  urge the 



claim. See Amadeo v. Zant, - - U. S. - (No. 87-5277, May 31, 1988). 

Likewise, in Lewis v. Lane, 832 F.23 1446 (7th Cir. 1987), the Seventh Circuit 

found cause for  procedural default when the evidence which gave r ise t o  a claim of 

ineffective assistance of counsel was concealed by the Assistant State Attorney. 1 4  

Of course, in Mr. Clark's case it was Itinterference" (i.e., the concealment of 

evidence) which made the factual basis for the claim unavailable earl ier .  Murray v. 

Carrier, 106 S. C t .  a t  2646. No bar applies. 

C . OTHER FA1 L m  ' S TO DISCLOSE 

As stated, the State refuses to  th is  day to  disclose what it knows about Ty- 

Stick. Mr. Clark's proper requests for  disclosure pursuant t o  Fla. Stat. sect im 

119.01, e t .  seq. [Freedom of Informatim], were refused notwithstanding the fact  that - -  

1 4 ~ h e  evidence concealed concerned f if teen-year-old convictims of the def adan t  
i n  another jurisdiction. The State argued that defense counsel, who stipulated t o  
two such prior convictions which in fact  did not exist,  could have independently 
secured the records of the convictions from the other jurisdiction. The court 
pointed t o  the diff iculty the State itself had had in attempting to  secure the 
records, md said: 

A s  an indigent death row inmate relying m the efforts of 
appointed counsel, petitioner did not have available to  him 
a l l  of the resources of the State in attempting to  secure 
copies of the alleged New York cmvictions. He sought the 
help of the NAACP Legal Defense Fund in New York in locating 
the records, but that office was unable t o  produce certified 
copies of the New York records u n t i l  the summer of 1985. 
Without the factual informatim contained i n  those records, 
any ineffective assistance of counsel claim based on Mr. 
Kinserls stipulation t o  the existence of the New York 
cmvictions would have been useless for  pet i t imer  who would 
have been unable t o  demonstrate prejudice as a result of Mr. 
Kinser 's error. 

Lewis, 832 F. 23 at  1457. 



8 Mr. Clark was, under the statute, clearly entitled t o  the information requested. The 

lower court then, errmeously, declined t o  direct disclosure m the basis of the fact  

that it was denying Mr. Clark's claim. 

Ty Johnston's former defense counsel, Allan Allweiss, now an Ass is tant  State 

Attorney, similarly refused t o  provide the f i l e s  in  h i s  possession regarding Mr. 

Johnston, although Mr. Johnston had provided Mr. Clark's present counsel w i t h  a 

release authorizing disclosure of what were, after  a l l ,  - h i s  (Ty's) f i l e s .  Again, the 

State holds back. Again, the lower court declined t o  order Allweiss to  turn over h i s  

former c l ient ' s  f i l e s  on the basis of its adverse ruling m Mr. Clark's claim. 

B Each of these rulings were errmeous. Mr. Clark's case should be remanded, the 

f i l e s  disclosed, and a proper evidentiary hearing cmducted for each of the reasons 

set forth herein. See Sireci, supra, 502 So. X a t  1224. - 
ISSUE IV 

ARGUMENT, INSTRUCTION AND COMMENT BY THE PROBCUTOR AND 
COURT THROUGHOUT THE COURSE OF THE PROCEEDINGS RESULTING I N  
RAYMOND CLARK'S B N T E N C E  OF E A T H  DIMINISHED HIS CAPITAL 
SENIENCING JURY 'S SENSE OF RESPONSIBILITY FOR THE AWESOME 
CAPITAL S N I E N C I N G  TASK THAT THE LAW WOULD CALL ON THEM TO 
PERFORM, AND MISLED AND MISINFORMED THEM AS TO THEIR PROPER 
ROLE, I N  VIOLATION OF MR. CLARK'S RIGHTS TO AN 
INDIVIDUALIZED AND RELIABLE CAPITAL SENIENCING 
DETERMINATION, CALDWELL v. MISSISSIPPI, AND THE EIGmH AND 
FOURWENTH AMENDMENTS. 

B 
A. I rnODUCT ION 

Ch March 7, 1988, the Uited States Supreme Court granted certiorari in  Dugger 

v. Mams, 56 U.S.L.W. 3601, previous history in  Mams v. Dugger, 816 F.X 1493 ( 1 1 t h  

D 
Cir. 19871, modifying on rehearing, Mams v. Wainwright, 804 F.X 1526 (11th  Cir. 

1986). Mams w i l l  have a direct  effect on the viabil i ty of Mr. Clark's sentence of 

death: if the Supreme Court affirms the Eleventh Circuit 's grant of relief i n  Mams 



rn Mr. Clark I s  death sentence must be vacated; the prosecutorial arguments and judicial  

comments discussed below violated Mr. Clark's  r ights  t o  a re l iable  and individualized 

cap i ta l  sentencing determination in the same way as  those condenmed by the Mams 

rn panel. 

(2-1 April 21, 1988, the Eleventh Circui t ,  en banc, issued its opinion in Mann v. 

Dugger. Relief was granted t o  a cap i ta l  habeas corpus pet i t ioner  presenting a 

D 
Caldwell v. Mississippi claim involving prosecutorial  and judicial  comments and 

inst ruct icns  which diminished the jury I s  sense of responsibil i ty a d  violated the 

eighth amendment in the ident ical  way in which the comments and inst ruct ions  

m 
discussed below violated Mr. Clark I s  eighth amendment r ights .  Raymmd Clark is 

en t i t l ed  t o  re l ief  under Mann, f o r  there is no discernible  difference between the two - 
cases. 

B : =  
Caldwell v. Mississippi, 472 U.S. 320, 105 S. C t .  2633 (1985), did not ex i s t  a t  

the  time of Mr. Clark's t r i a l ,  d i r e c t  appeal, or p r ior  s t a t e  court post-conviction 

proceedings. Nor were any precedents then available applying Caldwell's standards t o  

B 
Florida's  t r i furcated cap i ta l  sentencing scheme. The f i r s t  such case was Mams v. 

Wainwright, 804 F. B 1526 (11th Cir.  1986), modified on rehearing sub nom., Mams v. 

Dugger, 816 F.B 1493 (11th Cir.  1987). 15 

D 

l5Plr. Clark I s  case proceeded in to  the federal  system and was f i l e d  in the  mi t ed  
States  Dis t r ic t  Court before Caldwell v .  Mississippi ha3 been issued. Later, while 

D h i s  case was pending before the United States  Court of Appeals f o r  the Eleventh 
Circui t ,  Mr. Clark f i l e d  a supplemental brief requesting leave t o  present h i s  
Caldwell issue t o  the Lhited S ta tes  Dis t r ic t  Court and/or the Florida s t a t e  courts. 
The request was not granted a d  the Eleventh Circui t  spec i f ica l ly  declined t o  add ress 
the claim. - See Clark v. Dugger, 834 F.B 1561, 1536 n.1  (11th Cir. 1987). 



I @  This is the  f i r s t  opportunity Mr. Clark has had t o  present  h i s  Caldwell v. 

I Mississ ippi  claim t o  any cour t .  The claim should now be heard and r e l i e f  should now 

I  be granted. A t  a minimum, Mr. Clark urges t h a t  the  Court withhold decis ion pending 

I@ t h e  th i t ed  S t a t e s  Supreme Cour t ' s  resolution in Adams. 

I B. MR. CLARK'S CLAIM SHOULD BE HEARD 

I Mr. Clark acknowledges t h i s  Court 's  p r i o r ,  adverse ru l ings  on t h i s  claim. See - 

I @  Copeland v. Wainwright, 505 So. 2d 425 (Fla.  1987). Given the  pendency of Adams and 

t h e  issuance of Mann, however, Mr. Clark urges reconsiderat ion.  

Caldwell represents  a ' l subs tant ia l  change" in e ighth  amendment law, f a r  more 

I@ s u b s t a n t i a l  in f a c t  than Hitchcock v. Dugger, 107 S. Ct. 1821 (1987). This is s o  

I because where Hitchcock changed t h e  standard of review which the  Florida Supreme 

Court had been applying t o  a c l a s s  of c m s t i t u t i o n a l  claims, see Thompsm v. Dugger, - 

I*: 515 So. 2d 173 (Fla. 1987) (Hitchcock re jec ted  "mere presentat ion" standard of review 

applied t o  Lockett v. Ohio issues); Downs v. Dugger, 514 So. 2d 1069 (Fla.  

1987) (same), the  Caldwell d e c i s i m  established a c l a s s  of c m s t i t u t i o n a l  claims which 

I @  did  not  previously e x i s t :  

None of t h e  [pre-Caldwell e ighth  a m e n d m t l  cases indicated 
t h a t  prosecutor ia l  comments or  statements by a t r i a l  judge 
t o  the  jury, o ther  than those t h a t  limited t h e  mi t igat ing 
f a c t o r s  t h a t  could be cmsidered,  implicated the  eighth 
amendm t prohibit ion agains t  cruel and unusual punishment. 

I Adams v. Dugger, 816 F. 2d a t  1499. Thus, Caldwell 's holding t h a t  the  eighth 

amendment is violated by the  "fear  [o f ]  subs tan t i a l  u n r e l i a b i l i t y  as  w e l l  a s  b i a s  in 

I @  favor of dea th  sentences" r e s u l t i n g  from "state-induced suggestions t h a t  the  

1 sentencing jury may s h i f t  its sense of r espons ib i l i ty  . . .," 105 S. Ct. a t  2640, 

~ c l e a r l y  represented a s u b s t a n t i a l  change in the  law. AS such, Caldwell f a l l s  



squarely within the  standards enunciated in W i t t  v. S t a t e ,  387 So. Xi 922 (Fla.  

1980), and Downs v. Dugger . 
Caldwell involves the  e s s e n t i a l  e ighth  amendment requirements t o  the  v a l i d i t y  of 

any death  sentence: t h a t  such a sentence be individualized (i.e., not  based m 

f a c t o r s  having nothing t o  do with the  character  of t h e  offender or  circumstances of 

the  offense) ,  and t h a t  such a sentence be r e l i a b l e .  Id., 105 S. Ct. a t  2645-46. The - 
opinicn es tabl ished,  f o r  the  f i r s t  time, t h a t  comments which diminish a c a p i t a l  

jury ' s  sense of r e s p m s i b i l i t y  render t h e  resu l t ing  death  sentence unre l i ab le  and 

therefore  c m s t i t u t i c n a l l y  inval id .  Caldwell is a s u b s t a n t i a l  change in law because 

it established the  eighth amendment pr inciple .  

Caldwell a l s o  s u b s t a n t i a l l y  changed t h e  standard of review, - 6. Thompson v. 

Dugger, 515 So. Xi 173 (Fla. 1987), pursuant t o  which such issues must  be analyzed: 

under Caldwell, the  S t a t e  must  show t h a t  comments such a s  those provided t o  Mr. 

Cla rk ' s  sentencing jury had Ifno e f f e c t "  m t h e i r  ve rd ic t .  - Id. a t  2646. No opinion 

had s o  held before Caldwell was announced . - CE . Thompson, supra (Hitchcock changed 

standard of review) ; Downs v. Dugger, supra (same). -- 
In sum, t h e  l e g a l  b a s i s  of Mr. Clark ' s  claim was simply not  ava i l ab le  u n t i l  

Caldwell was decided. See Mams v. Dugger, supra. There is no procedural bar. See - - - 

R u l e  3.850; 6. Reed v. ROSS, 468 u.S. 1 (1984); Downs v. Dugger, supra. - 
C. MR. CLARK'S ENCITIEMENT TO RELIEF 

In Mann v. Dugger, a case involving the  very same prosecutor ia l  and jud ic ia l  

comments heard by Mr. Clark ' s  jury, the  en banc Eleventh Ci rcu i t  granted r e l i e f .  

There is no d i s c e r n i b l e  d i f fe rence  between Mann and Mr. Clark ' s  case. Compare Mann 

v. Dugger, No. 86-3182 (11th Cir .  Apri l  21, 1988), s l i p  op. a t  18 ("You understand 



a you d o  not  impose the  death  penalty;  t h a t  is not  m your shoulders . . .Again, t h a t  

d e c i s i m  r e s t s  up here with the  law, with Judge Federico. I' ) (prosecutor ' s  comments), 

with Clark, ROA 2574-75 ("Each of you understand t h a t  the  Judge is not  bound by your 

a recommendatim a s  t o  the  sentence, t h a t  he c a r r i e s  t h e  e n t i r e  weight of the  sentence 

m h i s  shoulders. Nme of it c a r r i e s  m your shoulders. A l l  you're doing is making 

a suggestion t o  him. H e  may accept your suggestian or  he may reject your suggest im.  

In other words, he is the  m e  t h a t  w i l l  walk out of t h i s  room a t  t h e  end of 

sentencing . . . with the weight of t h a t  sentence m h i s  shoulders.") (prosecutor ' s  

comments); compare - Mann, s l i p  op. a t  20 ("As you have been to ld ,  the  f i n a l  dec i s i ans  

a t o  what punishment s h a l l  be imposed is the  respans ib i l i ty  of the judge. However, it 

is your du ty  t o  fol low t h e  law which w i l l  now be given t o  you . . . and render . . . 
an advisory op in im . . .") ( j u r y  i n s t r u c t i m s ) ,  -- with Clark, ROA 3198-99 ("As you 

; '  
have been t o l d ,  the  f i n a l  d e c i s i m  a s  t o  what punishment s h a l l  be imposed and t h a t  

r e s p m s i b i l i t y  is the  respons ib i l i ty  of me. However, it is your du ty  t o  fol low t h e  

law, which w i l l  now be given t o  you by me, and render t o  me an advisory 

a sentence. ) ( j u r y  i n s t r u c t i a n s )  . There is no d i f fe rence .  

In Mann, the  en banc Eleventh Ci rcu i t  held t h a t  "the Florida [sentencing] jury 

p lays  an important ro le  in the  Florida sentencing scheme," - id . ,  s l i p  op. a t  17, and 

thus : 

Because the  jury 's  recommendatian is s i g n i f i c a n t  . . . t h e  
cmcerns  voiced in Caldwell a re  tr iggered when a Florida 
sentencing jury is misled i n t o  bel ieving t h a t  its role  is 
unimportant. Wider such circumstances, a r e a l  danger exists 
t h a t  a r esu l t ing  dea th  sentence w i l l  be based a t  l e a s t  in 
p a r t  m the  determinatian of a decisionmaker t h a t  had been 
misled as t o  the nature  of its respans ib i l i ty .  Such a 
sentence, because it r e s u l t s  from a formula involving a 
f a c t o r  t h a t  is ta in ted  by an impermissible b i a s  in favor  of 
death ,  necessa r i ly  v i o l a t e s  the  e ighth  amendment requirement 



of r e l i a b i l i t y  in c a p i t a l  sentencing.  See Mams v. 
Wainwright, 804 F. 2i 1526, 1532 (11th CK 19861, modified 
816 F.23 1493 (11th C i r .  19871, cert. granted,  56 U.S.L.W. 
3608 (U.S. March 7, 19881. 

Id. As discussed in Claim I of Mr. C la rk ' s  motion t h e r e  is absolu te ly  no  pr inc ip led  - - 
f a c t u a l  or l e g a l  d i s t i n c t i o n  between Mr. Clark I s  case  and Mann. llilder Mann, Mr. - - 
Clark is e n t i t l e d  t o  r e l i e f .  

Throughout t h e  proceedings r e s u l t i n g  in Mr. C la rk ' s  c a p i t a l  c a n v i c t i m  and 

sentence af dea th ,  t he  cour t  a d  prosecutor  f r equen t ly  made statements  about t h e  

d i f f  erence between t h e  jurors ' r e s p o n s i b i l i t y  a t  t h e  guilt-innocence phase of t h e  

t r i a l  a d  t h e i r  nonrespans ib i l i t y  at the  sentencing phase. A s  t o  g u i l t  o r  innocence, 

they were to ld  they were t h e  cmly ones who would determine the  f a c t s .  A s  t o  

sentencing, however, t h e  r e s p m s i b i l i t y  was n o t  on t h e i r   shoulder^'^ but rested 

s o l e l y  with t h e  judge. 

Mann v. Dugger makes c l e a r  t h a t  proceedings such a s  those  r e s u l t i n g  in Mr. 

C la rk ' s  sentence of dea th  v i o l a t e  Caldwell and t h e  e igh th  amendment. In Mann, t h e  - 
prosecutor  sought t o  lessen the  ju ro r s1  sense  of r e s p o n s i b i l i t y  du r ing  v o i r  d i r e  a d  

repeated h i s  e f f o r t  t o  minimize t h e i r  sense of r e s p c n s i b i l i t y  du r ing  h i s  c los ing  

argument. The comments were then "sanctianed," - 6 .  Caldwell, supra,  by t h e  t r i a l  

c o u r t ' s  i n s t r u c t i m s  t h a t  " the f i n a l  dec i s i cn  a s  t o  what punishment s h a l l  be imposed 

is t h e  r e s p c n s i b i l i t y  of the  judge." - Mann, s l i p  op. a t  20. The comments, argument 

and j u d i c i a l  i n s t r u c t i o n s  provided t o  Mr. C la rk ' s  jury were as egregious as those in 

Mann and went f a r  beymd those  condermed in Caldwell. Per t inent  examples a r e  - 
reproduced immediately below. 



Here the  prosecutor explained and admmished, a s  the  prosecutor in Mann v. 

I Dugger explained and admmished, t h a t  t h e  jurors '  r o l e  a t  the  penalty phase would be 

e s s e n t i a l l y  ins ign i f i can t :  

Now, you 've heard me t a l k  with Mrs. Lawsm about the  
two-stage p a r t  of t h e  t r i a l .  Again, s o  everybcdy 
understands what we're t a l k i n g  about, we're t a lk ing  about 
two s tages  of a t r i a l ,  a determination of g u i l t  o r  
innocence, and then, i f  g u i l t y  a s  charged, we go t o  a second 
phase of the  t r i a l  where the jury recommends a sentence -- 
&I advisory sentence -- t o  the  Jlldge. Each of you 
understand t h a t  t h e  Judcle is no t  bound bv vour 
recomendat im a s  t o  the  sentence. t h a t  he c a r r i e s  the  
e n t i r e  weight of the  sentence on h i s  shoulders. None of its 
c a r r i e s  m vour shoulders. A l l  you're d o i n s  is makins a 
s u s s e s t i m  t o  him. H e  mav a c c e ~ t  vour suucrestim or  he mav 
reject your sugges t im.  

In other words, he is t h e  one t h a t  w i l l  walk out  of 
t h i s  room a t  t h e  end of sentencinu. i f  we uet t h a t  f a r .  with 
t h e  weight of t h a t  sentence cn h i s w  shouldeis. Do each-of 
you understand t h a t ?  

(ROA 2574-75) (emphasis suppl ied) .  - -  Cf . Mann, s l i p  op. a t  18 ("You understand you d o  

I not  impose the  dea th  penalty;  t h a t  is not  m your shoulders. . . . Again, t h a t  

I *  d e c i s i m  r e s t s  up here with t h e  law, with Judge Federico . . . " I .  In Mr. C la rk ' s  

case, as  in Mann the  e f f o r t  t o  minimize the  ju ry ' s  sense of r e s p m s i b i l i t y  was 

p e r s i s t e n t :  

[PROSECUTOR]: Do you understand t h a t  in t h e  event the  
dea th  penalty were the  u l t imate  consequence in t h i s  case, 
t h a t  t h a t  is a burden t h a t  must be shouldered alone by Judge 
Beach and no t  by you a s  a juror. 

[JUROR]: Right. 

[PROSECUTOR]: That i f  you g e t  t o  t h a t  point  in the  
t r i a l .  the  recommendatim is merelv t h a t .  a recomendat im 
t h a t  he can e i t h e r  take or  r e j e c t .  Do you understand t h a t ?  



[JUROR]: Yes. 

(ROA 2593) (emphasis supplied ) . 
[PROSECUTOR] : . . . If he is found guilty of a capital 

crime, then the jury comes back and has another hearing, 
comes back in a courtroom. We have another hearing, and 
then the jury goes back and determines what sentence it 
wants to  recommend t o  the Jbdge. ~t can recommend either 
the death penalty or l i f e  in prism. Do you understand 
that? 

[JUROR]: Yes. 

[PROSECUTOR]: Now, do you further understand that 
Judge Beach, in th i s  case, if it ever goes t o  that point, 
that the death penalty is imposed, that is a burden that 
rests solely on the shoulders of Judge Beach. In other 
words, you can recommend t o  him death or l i f e  and he can 
either accept your recommendation or reject your 
recommendaticn. Do you understand that? 

[JUROR]: Yes. 

[PROSECWORI: It's his job t o  sentence, not yours. 

MRS. WATSON: Right. 

(ROA 2689) (emphasis supplied ) . These and other similar comments set  the minimizing 

D tone when the jurors were f i r s t  introduced t o  the proceedings, on voir dire.  Then, 

the Court's preliminary instructions, as in Mann and as in Caldwell, only sanctioned 

the prosecutor's efforts: 

Ladies and gentlemen, the procedure in a case of th is  
kind, where there is a capital crime charged, that the death 
penalty is involved, is that f i r s t ,  th is  jury w i l l  determine 
guil t  or innocence . . . Then, the jury w i l l  go out and 
consider the evidence to  make a recommendation of what the 
penalty should be, a recommendation of what the penalty 
should be, a recommendation of death or a recommendation of 
mercy. You w i l l  bring that back. That, however, is not 
binding. I am the one who f inal ly  decides what the penalty 
would be. I could either so alons with what YOU recommend, 
or I can im~ose mv own sentence contrarv to  vour 
recommendat ion. 



(ROA 2725-26) (emphasis s u p p l i e d ) .  - -  a. Mann, s l i p  op. a t  20. The prosecutor  then 

again continued h i s  e f f o r t s  and made s u r e  t h a t  t h e  j u r o r s  understood themselves t o  

have l i t t l e  r e s p m s i b i l i t y  f o r  d e c i d i n g  whether Mr. Clark would l i v e  o r  d i e .  For 

example : 

[PROSECUTOR] : Do you understand,  ma'am, t h a t  i f  we g e t  
t o  t h a t  p o i n t  in t h e  t r i a l ,  t h a t  t h e  ju ry  is recommending a 
sen tence ,  t h a t  t h e  f i n a l  sen tence  is t h e  r e s p m s i b i l i t y  of 
Judge Beach in t h i s  case? 

[JUROR]: Yes. 

[PROSECUTOR] : And t h a t  is a burden he must c a r r y  wi th  
him, a d  it is n o t  something you have t o  worry about?  

[JUROR] : Yes. 

[PROSECUTOR]: Do you understand t h a t ?  

[JUROR]: Yes. 

(ROA 2871-72). 

2. Closing Arguments 

The prosecutor  presented a c a r e f u l l y  thought-out a t t a c k .  01 t h e  me hand, t h e  

p i c t u r e  pa in ted  of Mr. Clark was t h a t  of a wor th l e s s  homosexual (e.g. ,  ROA 2374), who 

d i d  n o t  d e s e r v e  sympathy, mercy o r  a second chance (e.g., ROA 3174). Ch t h e  o t h e r  

hand, he urged t h e  j u ro r s  t o  remember t h a t  it was n o t  t hey  bu t  "Judge Beach t h a t  

c a r r i e [ d l  t h e  sen tenc ing  burden" (ROA 3184). H e  urged them t o  unleash unbridled 

ou t rage ,  whi le  d imin ish ing  t h e i r  s ense  of r e s p m s i b i l i t y  f o r  t h e  awesome c a p i t a l  

sen tenc ing  task t h a t  t h e  law would ca l l  cn them t o  perform: 

[PROSECUTOR] : Now, l a d i e s  a d  gentlement , I recognize t h a t  
t o  reach a judgment regard ing  another  man's l i f e  is probably 
t h e  most d i f f i c u l t  t h i n g  t h a t  m y  of us,  a s  c i t i z e n s ,  as 
members of t h e  c o u r t  system, o r  a s  judge 's ,  could e v e r  



possibly do. But  remember Judge Beach ca r r i e s  the burden 
with him. 

(ROA 3184 (emphasis supplied ) . 
3. Jury Instructions 

0 A t  the guilt-innocence phase, the jury was instructed t o  disregard the 

consequences of t he i r  verdict .  Cf. Mann, supra. Then, a t  sentencing, they were time --- 
and again instructed tha t  t he i r  role w a s  merely advisory and cnly a recommendation 

which could be accepted or rejected as the  sentencing judge saw f i t .  (E .g., ROA 

3198-99; 3204-05). A s  the judge instructed : 

Ladies and gentlemen of the jury, it is now your duty 
t o  advise the Court as t o  what punishment should be imposed 
on the defendant f o r  h i s  crime of murder in the f i r s t  
dearee. A s  vou 've been told .  the f i n a l  decision as  t o  what a- - - * - ~ ~  - ~ - - - -  - - . -  - - ~ 

punishment s h a l l  be imposed and tha t  r e spms ib i l i t y  is the 
r e s p o n s i b i l i t ~  of me. However, it is your duty t o  follow 
the law. which w i l l  now be criven t o  YOU bv me, and render t o  
me an advisory sentence. 

(ROA 3198-99) (emphasis supplied ) . Cf . Mann v. Dugger , s l i p  op a t  20 ( " A s  you have - 
been told ,  the f i n a l  decisions t o  what punishment s h a l l  be imposed is the 

responsibi l i ty  of the judge. However, it is your duty t o  follow the law which w i l l  

now be given t o  you . . . a d  render . . . an advisory opinicn . . . I 1 ) .  The 

prosecutorls statements were as egregious in Mr. Clark's case as those a t  issue were 

in - Mann -- and the sanctioning instructions,  Mann, supra; Caldwell, supra, were the -- 
same, if  not worse: 

Then, the jury w i l l  go out and consider the  evidence t o  make 
a recommendaticn of what the penalty should be, a 
recommendation of death or a recommendation of mercy. You 
w i l l  bring that  back. That, however, is not binding. I am 
the m e  who f i n a l l y  decides what the penalty would be. I 



could either go along with what you recommend, or I can 
impose my own sentence contrary to  your recommendatim . 

(ROA 2766) (emphasis supplied ) . 
D. RE LIEF SHOULD NOW ~~D 

In a capital case, the jurors are placed "in a very unfamiliar situation and 

called cn t o  make a very d i f f i cu l t  and uncomfortable choice . . . Given such a 

s i tua t im,  the uncorrected suggestion that the respmsibility for any ultimate 

determinatim of death w i l l  rest with others presents an intolerable danger that the 

jury w i l l  in fact  choose t o  minimize the importance of its role." Caldwell v. 

Mississippi, 105 S. C t .  2633, 2641-42 (1985)(emphasis supplied). When we understand 

these factors, we can appreciate why comments and instructims such as those provided 

t o  Mr. Clark's jurors, and condenmed in Mann, served to  diminish their sense of 

responsibility, and why the State cannot show that the comments a t  issue had "no 

' effect" m the deliberatims. Caldwell, 105 S. C t .  a t  2645-46. 

The comments here at  issue were not isolated, but were made by judge and 

prosecutor a t  every stage of the proceedings. They were heard throughout, and they 

D formed a common theme: the judge had the f ina l  and sole respmsibility, while the 

"critical" role of the jury, Mams v. Wainwright, 764 F.23. 1356, 1365 (11th Cir. 

19851, was substantially minimized. 

D The gravamen of Mr. Clark's claim is based m the fact  that the prosecutor's and 

the judge's comments allowed the jury t o  attach less significance t o  their sentencing 

verdict, and therefore enhanced the risk of an unreliable death sentence. Mann v. 

D Dugger; Caldwell v. Mississippi. There can be l i t t l e  doubt that the egregiousness of 

the jury-minimizing comments here a t  issue and the judets instructims surpassed what 

was condemned in Caldwell. 



Lhder Caldwell the central questim is whether the prosecutor's comments 

minimized the jury's sense of respmsibility. If so, then the reviewing court must  

determine whether the t r i a l  judge sufficiently corrected the prosecutor's 

misrepresentation. Applying these questims to Mann, the Circuit Court found that 

the prosecutor did mislead or at least cmfuse the jury and that the t r i a l  court did 

not correct the misapprehensim. Applying these same questims to  Mr. Clark's t r i a l ,  

it is obvious that the jury was equally misled by the prosecutor, and that the 

s i tuat im was not remedied by the t r i a l  court. 

In Caldwell, 105 S. C t .  2633, the Court held "it is constitutionally 

impermissible t o  rest a death sentence on a determination made by a sentencer who has 

been led t o  believe that the responsibility for determining the appropriateness of 

the defendant 's death l i e s  elsewhere," id., 105 s. C t .  a t  2639, and that theref ore - 
prosecutorial arguments which tended t o  diminish the role and respmsibility of a 

capital sentencing jury violated the eighth amendment. Because the "view of its role 

in the capital sentencing p r o d u r e "  impartd t o  the jury by the improper and 

misleading argument was "fundamentally incompatible w i t h  the eighth amendment 's 

heightened 'need for  rel iabil i ty in the determination that death is the appropriate 

punishment in a specific case,"' the Court vacated Caldwellls death sentence. 

Caldwell, 105 S. Ct. at  2645, quoting Wocdsm v. North Carolina, 428 U.S. 280, 305 

(1976). The same vice is apparent in Mr. Clark's case, and Mr. Clark is entitled to  

the same rel ief .  



ISSUE v 

MR. CLARK'S RIGHT TO A RELIABLE CAPITAL SENFENCING 
PROCEEDING WAS VIOLATED WHEN Tm STATE DIRECIXD ATTENTION TO 
IMPERMISSIBLE "VICTIM IMPACT" EVIDENCE I N  VIOLATION OF THE 
EIGFFIlH AND FOURTEENTH MNDMENTS. 

Mr. Cla rk ' s  jury md judge were urged t o  sentence him t o  dea th  m t h e  bas i s  of 

the  su f fe r ing  of the v ic t im ' s  family and, in f a c t ,  the  prosecutor s p e c i f i c a l l y  cal led 

the  jury 's  a t t e n t i m  t o  the  v ic t im ' s  family in h i s  c los ing argument. Booth v. 

8 Maryland, - U.S. - , 107 S. Ct. 2529 (1987), requires  the  e x c l u s i m ,  in a c a p i t a l  

sentencing proceeding, of evidence regarding "the emot imal  impact of the crimes m 

t h e  family". A jury ' s  d i s c r e t i m  in imposing the  dea th  sentence mus t  be "sui tably  

rn 
direc ted  md limited s o  as t o  minimize the  r i s k  of wholly a r b i t r a r y  and capr ic ious  

a c t i m  . I 1  Gregg v. Georgia, 428 U.S. 153 (1976) ( j o i n t  op in im of Stewart, Powell, and 

Stevens, J. J. ) ; Cal i fornia  v. Ramos, 463 U.S. 992 (1963). 

And while t h i s  court  has never said t h a t  t h e  defendant ' s  
record, c h a r a c t e r i s t i c s ,  and the  circumstances of t h e  crime 
are  the  m l y  permissible sentencing cons ide ra t ims ,  a s t a t e  
s t a t u t e  t h a t  requires c m s i d e r a t i m  of o ther  f a c t o r s  must be 
scrut in ized t o  ensure t h a t  the  evidence has some bearing on 
t h e  defendant ' s  'personal r e s p m s i b i l i t y  and moral g u i l t .  ' 
Enmund v. Florida,  458 U.S. 782, 801, 102 S. Ct. 3368, 3378, 
73 L.Ed Xi 1140 (1982). To do otherwise would c rea te  the  
r i s k  t h a t  a dea th  sentence w i l l  be based m considerat ions 
t h a t  are ' ccns t i tu t iona l ly  impermissible o r  t o t a l l y  
i r r e levan t  t o  t h e  sentencing process. See Zant v. 
Stephens, supra, [7862 U.S.] a t  885, 1 0 3 X c t .  a t  2747. 

Booth, supra, 107 S. Ct. a t  2532-33. -- 
The very matters  paraded before the  sentencing court  and jury in Mr. Cla rk ' s  

D case -- t h e  v ic t im ' s  f ami ly ' s  "sense of loss ,"  Booth, 107 S. Ct. a t  2534; the  

v ic t im ' s  p e r s m a l  c h a r a c t e r i s t i c s  as, i n t e r  a l i a ,  a " s t e r l i n g  member of t h e  -- 
community" Id.  a t  2534 -- were the  matters  which Booth determined t o  be impermissible - 



at  the penalty phase of a capital t r i a l .  The eighth amendment was violated here, as 

it was in Booth. A t  Mr. Clark's t r i a l ,  the victim's sm  testified about his father 's  

persmal characteristics: 

Q Okay, thank you. I understand that in the long 
cmversaticn you had, you asked why your father had been 
undressed, and you were told it was so he would cooperate, 
is that right? 

A That is correct. 

Q To which you respmded, "You dm 't know my 
father1'? 

A That is correct. 

Q What prompted that respmse? 

A My father, he would walk around Stark naked if had 
to. 

Q My father wasn't the type of persm who would put 
up with that kind of stuff ,  is that right? 

A That's correct. 

Q Okay. He wasn 't the type of persm to  react t o  a 
physical threat? 

A In other words, you are saying if you threatened 
him, would he respmd? 

Q Not knowing him, I dm 't know how he would 
respcnd. I guess that ' s  what I ' m  asking. 

A Okay. No. He was very intelligent. He would 
think before he would h i t  somebody or something of that 
nature. 

Q Okay. B u t  it wasn 't in his nature to  take a lo t  
of pushing around from anybcdy, was i t ?  

A No, it wasn't. 



Then in argument a t  t h e  sentencing phase, t h e  prosecutor  urged t h a t  t h e  jury 

impose d e a t h  because of "crue l ty"  t o  t h e  v i c t im ' s  family:  

Ladies md gentlemen, I ask you once again t o  ccns ider  t h e  
s u f f e r i n g  t h a t  David Drake's fami ly  had t o  endure when t h i s  
man has ca l l ed  them cn t h e  phone t o  t e l l  them he was going 
t o  r e tu rn  when, in f a c t ,  f a l s e  hope t h a t  man may someday 
r e tu rn ,  a f t e r  he was missing s ince  Apr i l  27th, 1977. This  
man was merely i n f l i c t i n g  punishment on t h e  family.  He 
a l ready k i l l e d  m e  man md he wanted t o  d r i v e  them through 
Hell a s  well. I suggest  t o  you t h a t  is a t roc ious ,  t h a t  is 
heinous, md t h a t  is cruel. 

H e  a l s o  argued t h a t  it was "[tlime f o r  t h e  fami ly  of David Drake t o  have 

j u s t i c e , "  (ROA 3174) md t h a t :  

The cnly  o the r  people t h a t  were h u r t  -- and n o t  with r i s k  af 
d e a t h  md n o t  t h e  m l y  o the r  people -- c i t i z e n s  of t h i s  
community and p a r t i c u l a r l y  Mr. Drake's family,  t he  fami ly  
t h a t  no l m g e r  has him around t o  provide f o r  t h e i r  comfort, 
provide t h e i r  companionship. 

( Id .  - ) Next he argued : 

The next  m e ,  t h a t  t h e  crime f o r  which t h e  defendant  is t o  
be s e n t e n d  was committed f o r  pecuniary gain.  W e  know 
t h a t ,  because he t r i e d  t o  cash t h a t  $5,000 check. So we 
know he k i l l e d  f o r  mmey. But he d i d n ' t  s t o p  t h e r e .  No, 
s i r ,  he d i d n ' t  s t o p  the re .  H e  decided he was going t o  t r y  
t o  i n f l i c t  pain m t h e  f ami ly  a s  well, t r y  t o  g e t  some money 
from them when he couldn ' t  ge t  any money a t  t h e  bank. So he 
was going t o  leave  them with the  f a l s e  hope t h a t  t h e i r  
husband and f a t h e r  might be returned t o  them with t h e  simple 
payment of money when, in f a c t ,  Mr. Drake's body was r o t t i n g  
in t h e  woods. There was n o t  chance f o r  him t o  re turn  t o  
them, none a t  a l l .  [ s i c ]  

(ROA 3176). 

And f u r t h e r ,  

[Alnd t h a t  is reinforced when we f i n d  out he dec ides  t o  t ake  
advantage of t h e  dea th  he created by at tempting,  once again,  
t o  i n f l i c t  s u f f e r i n g  cn t h e  fami ly  by holding out t o  them 



t h e  f a l s e  hope t h a t  t h e i r  husband, t h e i r  f a t h e r  would be 
returning sa fe  and sound. 

Then, he urged t h e  same considerat ions on t h e  judge, who ins i s t ed  upm 

ccnducting sentencing in f r o n t  of the  jury: 

Judge, I think the  court  is w e l l  aware t h a t  Mr. Drake had a 
f i n e  family t h a t  I s  s i t t i n g  here in f r o n t  row of the  
courtroom, and suffered a tremendous l o s s  by h i s  murder. 

(Id.  a t  3214). - 

H e  even urged t h a t  Mr. Clark should be sentenced t o  death  because of the  

su f fe r ing  he in£ l i c t e d  on the  family of Marshall Taylor, the  previous vict im in 

Cal i fornia  (ROA 3184) . 
In Caldwell v. Mississippi ,  105 S. C t .  2633 (1985), the  court  discussed when 

e ighth  amesldment e r r o r  required reversal :  "Because w e  cannot say t h a t  t h i s  e f f o r t  

had no e f f e c t  on the  sentence decis ion,  t h a t  decis ion does not  meet the  standard of 

r e l i a b i l i t y  t h a t  the  Eighth Amendment requires.  'I - Id. a t  2646 (emphasis added ) . 
Here, the  jury del ibera ted  f o r  twelve hours a t  guilt-innocence and struggled a t  

sentencing. The improper comments, a s  in Booth, assuredly mus t  have had an e f f e c t .  

The focus  in Booth was the  llimpermissible risk t h a t  the  c a p i t a l  sentencing 

decis ion w i l l  be made in an a r b i t r a r y  manner." 107 S. C t .  a t  2534 (emphasis added). 

That is the  r i s k  which Mr. Clark ' s  motion sought t o  correc t .  



A. MR. CLARK'S CLAIM SHOULD BE HEARD 

AS s ta ted,  the Circuit  Court ruled on the merits of Mr. Clark's claim.16 Mr. 

Clark, however, acknowledges tha t  t h i s  Court's holding in Grossman v. State,  13 

F. L.W. 127 (Fla. February 18, 1988) required contemporaneous ob jecticn f o r  

preservat im of t h i s  issue. This Court reached tha t  conclusim by noting that  "There 

is nothing in the Booth opinion which suggests tha t  it should be retroactively 

applied t o  the cases in which victim impact evidence has been received without 

ob jection .I1 13 F.L.W. a t  131. Since the issuance of Grossman, the  Lhited States  

Supreme Court rendered its d e c i s i m  M i l l s  v. Maryland, U.S. 

June 6, 1988). There m e  of the issues presented concerned the retroactive 

application of Booth. Because the majority of the  court reversed the sentence of 

death m other grounds, it did not reach the Booth issue. S l ip  op. a t  16 n.16. 

However, the dissent ing opinion which represented the views of four members of the 

Court did address the Booth claim. The d issen te rs  accepted the re t roac t iv i ty  of 

Booth and went on t o  discuss  why they would deny rel ief  on the merits in tha t  case. 

See M i l l s ,  s l i p  op. a t  7-9 (Rehnquist , C. J., dissent ing)  (reaching merits  of -- 
unobjected-to Booth error  in case t r ied  pr ior  t o  issuance of Booth). Of course, the  

f a c t  that  Booth does represent a retroactive change in law is supported by the f a c t  

tha t  every eighth amendment decision issued by the thited States  Supreme Court has 

been given retroactive appl ica t im due t o  the significance of the stakes involved in 

- 

e 
16with regard t o  t h i s  claim and the Caldwell claim, Issue IV ,  supra, it is worth 

noting again tha t  Judge Schaeffer's a f f idav i t  (reproduced in its en t i r e ty  in Issue 
11, supra) spec i f ica l ly  detai led the f a c t  tha t  she was unable t o  present the claims 
a t  Mr. Clark's  t r i a l  since the i r  legal  bases were unavailable. 



such cases. Booth involves both re t roac t iv i ty  and novelty. See Reed v. Ross, 468 - 

I U.S. 1 (1984). The legal  bases of the claim were unavailable a t  the time of Mr. 

Clark's t r i a l  and d i r e c t  appeal. (See - Affidavit of Judge Schaeffer, supra).  

I a  Moreover, Mr. Clark's claim involves a c lass ic  instance of a cms t i t u t iona l  

1 error  which "perverted the jury's de l ibe ra t ims  cmcerning the ultimate ques t im of 

whether [Raymond Clark should have been sentenced t o  d ie ] . "  Smith v. Murray, supra, 

a  106 S. C t .  a t  2668. Ulder such circumstances, no type of procedural bar can apply, 

fo r  the ends of justice mandate tha t  the merits be heard. See Smith v. Murray, - 
supra; Moore v. Kemp, supra, 824 F.H 847 (en banc). 

a  The claim is before the Court m the merits, a d  because the State  cannot carry 

its burden of showing tha t  the prosecutor's reliance m victim impact did not 

influence the jury, the merits c a l l  f o r  r e l i e f .  

ISSUE V I  

THE FLORIDA SUPREME C O W  HAS INTERPRETED "ESPECIALLY 
HEINOUS, ATROCIOUS, OR CRUEL" I N  AN UNCONSTITUTIONALLY 
OVERBOARD MANNER, AND THAT CIRCUMSTANCE W A S  OVERBROADLY 
APPLIED TO THIS CASE, I N  VIOLATION OF THE EIGEITH AND 
FOUrnE NrH AME NDME NrS . 

The Lhited S ta tes  Supreme Court has consistently held tha t  a s t a t e  mus t  

e s tab l i sh  ra t ional  c r i t e r i a  tha t  narrow the decisimmaker's judgment as  t o  whether 

a  the circumstances of a par t icular  case meet the threshold below which the death 

penalty cannot be imposed. McClesky v. Kemp, - U.S. - , 107 S. C t .  1756, 1774 

(1987). The purpose of aggravating circumstances is t o  narrow the c lass  e l i g ib l e  fo r  

a  the  death penalty. An aggravating circumstance is a leg is la t ive  determination tha t  a 

murder which involves such a circumstance is d i f f e r en t ,  and tha t  t h i s  difference 



jus t i f ies  "the impositicn of a more severe sentence." Zant v .  Stephens, 462 U.S. 862 

(1983). 

In Godfrey v. Georgia, 446 U.S. 420 (1980), the mited States Supreme Court 

reviewed the Georgia courts1 applicaticn of that s t a t e ' s  versicn of the heinous- 

a t  rocious-and-cruel aggravating circumstance. The court there held : 

[ I l f  a s ta te  wishes t o  authorize capital punishment it has a 
cmst i tu t icnal  respmsibi l i ty t o  t a i lo r  and apply its law in 
a manner that avoids the arbitrary a d  capricious infliction 
of the death penalty. It must channel the sentencer 's 
discreticn by 'clear and objective stmdards that provide 
'specific and detailed guidance, ' and that 'make ratianally 
reviewable the procxss for  imposing a sentence of death.' 

446 U.S.  a t  428. The court ultimately reversed because there was a fa i lure  by the 

Georgia Supreme Court t o  sufficiently narrow by cmstructicn, the aggravating 

circumstance and t h u s  provide the objective standards it otherwise lacked. 

This Court has ccnsistently affirmed the applicatim of Florida's "heinous, 

atrocious, and cruel" aggravating circumstance and affirmed its applicatian in t h i s  

case. With a l l  due respect, Mr. Clark submits that t h i s  Court's analysis is no 

lmger valid under the eighth amendment, given the Supreme Court's issuance of 

Maynard v.  Cartwright , - U.S. - (No. 87-519, m e  6, 1988). In Cartwright, the 

Court reviewed and struck down Oklahoma's application of its heinous, atrocious or 

cruel aggravating circumstance, a circumstance whose scope, breadth and applicatim 

were patterned after  md followed t h i s  Court's analysis wi th  regard t o  the Florida 

"heinous, atrocious, and cruel" circumstance. 

Cartwright represents the same type of change in law as Hitchcock. Mr. Clark's 

claim should now be heard, and relief should now be granted. In Cartwright, the 

Tenth Circuit Court of Appeals had previously reviewed the history of the 



circumstance and its construction by the Oklahoma courts and found that its 

application violated the eighth amendment: 

The canstructim of "especially heinous, atrocious, or 
cruel" employed by the Oklahoma Court of Criminal Appeals in 
th is  case is a departure from the constructim in i t i a l ly  
adopted in Eddings. The court no longer l i m i t s  th is  
aggravating circumstance to  murders that are "unnecessarily 
torturous t o  the victim," one of the standards adopted in 
Eddings and previously approved by the Supreme Court in 
Proff itt. The court now rel ies upm the definitions of the 
terms "heinous," "atrocious," and "cruel," and upon the 
manner of the killing, the attitude of the ki l ler ,  the 
suffering of the victim, a d  a l l  of the circumstances 
surrounding the murder. We must decide whether th is  
constructim serves t o  "channel the sentencer's discretian 
by 'clear and objective standards ' that provide 'specific 
and detailed guidance, ' and that 'make rationally reviewable 
the process for  imposing a sentence of death. "' Godf rey, 
446 U.S. at  428, 100 S.Ct. at 1764 (footnotes omitted 1 .  

Oklahoma has defined "heinous" as "extremely wicked or 
shockingly evil" a d  "atrocious" as "outrageously wicked and 
vile." These def i n i t i m s  f a i l  for  the same reason that the 
conclusory statement that the offense was "outrageously 
wicked and vile,  horrible and inhumane" was inadequate in 
Gcdfrey: "There is nothing in these few words, standing 
alone, that implies any inherent restraint on the arbitrary 
and capricious in£ l i c t i m  of the death sentence." 446 U.S. 
a t  428, 100 S.Ct. a t  1765. A limiting constructim of th is  
aggravating circumstance is necessary precisely because 
adjectives such as "wicked1' or "vile1' can f a i r l y  be used t o  
describe any murder. These terms simply elude objective 
definition. A s tate does not channel the discretion of a 
sentencer or distinguish among murders when "heinous1' and 
"atrocious" are defined only as "extremely wicked and 
shocking" and l'outrageously sicked and vile.  l1 llHeinousll and 
 atrocious^ have not been described in terms that are 
common ly underst ocd , interpreted, and applied . Vague terms 
do not suddenly become clear when they are defined by 
reference to  other vague terms. 

882 F. 23 at  1489. The Tenth Circuit reversed the sentence of death holding: 

We agree that a l l  of the circumstances surrounding a murder 
must  be examined t o  determine whether the murder was 
"especially heinous, atrocious, or cruel," but there must  be 



some objective standard that specifies which circumstances 
support such a determinatim. Cmsideratim of a l l  the 
circumstances is permissible; reliance upm a l l  of the 
circumstances is not. When the sentencer is free t o  rely 
upm any particular event that it believes makes a murder 
"especially heinous, atrocious, or cruel, 'I the meaning that 
the sentencer attached t o  th is  provisim "can mly  be the 

- 

subject of sheet speculatim." Gcdf rey, 428 U.S. a t  429, 
100 S. C t .  a t  1765. 

a In the present case the t r i a l  court found the homicide to  have been especially 

heinous, atrocious or cruel and t h i s  Court affirmed .I7 Specifically the lower court 

had found : 

F. The murder was committed by the Defendant in a cool, 
callous a d  heartless manner without mercy or compassim for  
the victim, and theref ore, was an especially heinous, 
atrocious a d  cruel crime. 

This violated Cartwrisht. 

e 
In Cartwright, the W i t e d  States Supreme Court unanimously affirmed the Tenth 

Circuit 's act im writing, 

Furman held that Georgia's then-standardless capital 
punishment statute was being applied in an arbitrary and 
capricious manner; there was no principled means provided t o  
distinguish those that received the penalty from those that 
d id  not. E.g., id., at  310 (Stewart, Jr., cmcurring); - id. ,  
a t  311 (White, Jr. ,  cmcurring). Since Furman, our cases 
have insisted that the channeling and limiting of the 
sentencer I s  discretion in imposing the death penalty is a 
fundamental cmstitutional requirement for  sufficiently 

~~ - 

17~he  prosecutor had argued for th is  aggravating circumstance primarily because 
of the suffering of the victim's family. However, in Riley v. State, 366 So. ad 1 9  
(Fla. 1978), and Clark (Larry) v. State, 443 So. ad 973 (Fla. 19831, t h i s  Court had 
explained that "it is the effect upm the victim herself that must be considered in 
determining the existence of [the heinous, atrocious, or cruel] aggravating 
circumstance. 



minimizing the r i s k  of wholly a rb i t ra ry  and capricious 
a c t i m .  Gregg v.  Georgia, 428 U.S. 153, 189, 206-207 
(1976) (opinim of Stewart, Powell, and Stevens, JJ. 1; id.,  
a t  220-222 (White, J. , cmcurring in judgment); ~ p a z i ~  v. 
Florida, 468 U.S. 447, 462 (1984); Lowenfield v. Phelps, 484 
U.S. I -- (1988). 

Godfrey v. Georgia, 446 U.S. 420 (1980), which is very 
relevant here, applied t h i s  central  tenet of Eighth 
Amendment law. The aggravating circumstance a t  issue there  
permitted a persm t o  be sentenced t o  death if the offense 
"was outrageously or wantmly v i l e ,  horr ible  or inhuman in 
that  it involved tor ture ,  depravity of mind, o r  an 
aggravated bat tery t o  the victim." Id., a t  422. The jury 
had been instructed in the words of t h e  s t a tu t e ,  but its 
verdict  recited m l y  tha t  the murder was "outrageously or 
wantcnly v i l e ,  horr ible  or inhuman." The Supreme Court of 
Georgia, in a££ irming the death sentence, held m l y  that  the 
language used by the jury was "not objectimable' '  and tha t  
the  evidence supported the finding of the presence of the  
aggravating circumstance, thus f a i l i n g  t o  rule whether, on 
the f a c t s ,  the offense involved tor ture  or an aggravated 
bat tery t o  the  victim. Id., a t  426-427. Although the  
Georgia Supreme Court i n o t h e r  cases had spoken in terms of 
the  presence or absence of these fac tors ,  it did not do s o  
in the decisicn under review, and t h i s  Court held t ha t  such 
an appl ica t im of the aggravating circumstance was 
unccnstitutional, saying: 

"In the case before u s ,  the  Georgia Supreme Court has 
a£f irmed a sentence of death based upm no more than a 
finding tha t  the offense was 'outrageously or wantmly 
v i l e ,  horr ible  and inhuman.' There is nothing in these 
few words, standing alone, t ha t  implies any inherent 
r e s t r a in t  m the a rb i t ra ry  and capricious i n f l i c t i m  of 
the  death sentence. A persm of ordinary sens ib i l i t y  
could f a i r l y  characterize almost every murder as 
'outrageously or wantmly v i l e ,  horrible and inhuman.' 
Such a view may, in f a c t ,  have been one t o  which the 
members of the  jury in t h i s  case subscribed. If so, 
t he i r  p recmcept ims  were not dispelled by the t r i a l  
judge 's sentencing in s t  ructions. These gave the jury 
no guidance concerning the meaning of any of [ the  
aggravating circumstance's] terms. ~n f a c t ,  the jury's  
i n t e rp re t a t im  of [ t ha t  circumstance] can cnly be the 
subject  of sheer speculat im."  - Id., a t  428-429 
(Footnote omitted 1 .  



The affirmance of t h e  d e a t h  sentence by t h e  Georgia Supreme 
Court was held t o  be i n s u f f i c i e n t  t o  cure  t h e  j u r y ' s  
unchanneled d i s c r e t i o n  because t h a t  cour t  f a i l e d  t o  apply 
its previous ly  recognized l i m i t i n g  cons t ruc t ion  of t h e  
aggravat ing circumstance. Id. ,  a t  429, 432. This  Court 
concluded t h a t ,  a s  a r e s u l t o f  t he  vague cons t ruc t ion  
appl ied ,  t h e r e  was "no p r inc ip l ed  way t o  d i s t i n g u i s h  t h i s  
case,  in  which the  d e a t h  pena l ty  was imposed, from the  many 
cases  in  which it was n o t  .I1 Id . ,  a t  433. Compare Proff itt 
v. F lor ida ,  428 U.S. 242, 254256  (1976). It p l a i n l y  
r e j ec t ed  t h e  submissim t h a t  a p a r t i c u l a r  set of f a c t s  
surrounding a murder, however shocking they might be, were 
enough in themselves, md without some narrowing p r i n c i p l e  
t o  apply t o  those  f a c t s ,  t o  warrant t h e  imposi t icn of t h e  
d e a t h  penal ty .  

W e  th ink  t h e  Court of Appeals was q u i t e  r i g h t  in holding 
t h a t  Gcdfrey c m t r o l s  t h i s  case.  F i r s t ,  t h e  language of t h e  
Oklahoma aggravat ing circumstance a t  i s sue  -- l l e spec ia l ly  
heinous, a t roc ious ,  o r  cruel" -- gave no  more guidance than 
t h e  "outrageously o r  wantcnly v i l e ,  h o r r i b l e  o r  inhuman1' 
language t h a t  t h e  jury returned in  its v e r d i c t  in  Gcdfrey. 
The S t a t e ' s  content ion t h a t  t h e  a d i t i o n  of t h e  word 
"espec ia l ly"  somehow guides t h e  j u r y ' s  d i s c r e t i m  , even i f  
t h e  term "heinous does  no t ,  is untenable.  To say  t h a t  
something is "espec ia l ly  heinous" merely sugges ts  t h a t  t h e  
ind iv idua l  j u ro r s  should determine t h a t  t h e  murder is more 
than jus t  "heinous," whatever t h a t  means, and an ord inary  
p e r s m  could hones t ly  be l i eve  t h a t  every  u n j u s t  i f  ied , 
i n t e n t i o n a l  t ak ing  of human l i f e  is "espec ia l ly  heinous." 
Godfrey, supra,  a t  428-429. Likewise, in  Gcdf rey, which 
f a i l e d  t o  cure  t h e  unfe t te red  d i s c r e t i o n  of t h e  jury and t o  
s a t i s f y  t h e  commands of t h e  Eighth Amendment. The Oklahoma 
cour t  r e l i ed  on t h e  f a c t s  t h a t  Cartwright had a motive of 
g e t t i n g  even wi th  t h e  v ic t ims ,  t h a t  he l a y  in wait  f o r  them, 
t h a t  the  murder v i c t im  heard t h e  b l a s t  t h a t  wounded h i s  
wife,  t h a t  he again b r u t a l l y  at tacked t h e  su rv iv ing  wife,  
t h a t  he attempted t o  conceal h i s  deeds,  md t h a t  he 
attempted t o  s t e a l  t h e  v i c t ims '  belongings. 695 P. M ,  a t  
554. Its c o n c l u s i m  t h a t  cn t hese  f a c t s  t h e  j u r y ' s  v e r d i c t  
t h a t  t h e  murder was e s p e c i a l l y  heinous, a t roc ious ,  o r  c r u e l  
was supportable d i d  no t  cu re  t h e  c o n s t i t u t i o n a l  i n f i r m i t y  of 
t h e  aggravat ing circumstance. 

Cartwright ,  s l i p  op. a t  5-7. 



Cartwright makes clear that the "especially heinous, atrocious and cruel1' 

aggravating circumstance as enunciated in Fla. Stat. Ann. Sec. 921.141 (5)  ( h )  , should 

not have been applied m the facts  of th is  case as detailed in the t r i a l  court I s  

sentencing order. Cartwright also makes clear that Mr. Clark's claim is before the 

Court m the merits and that the merits ca l l  for  rel ief .  In fact ,  the overbroad 

md/or improper application of an aggravating factor is a classic example of a 

s i tuat im wherein no procedural bar may constitutionally be applied. Moore v.  Kemp, 

supra, 824 F . Z  847; see also is. a t  --- (dissenting opinim of Judge H i l l )  ; 6.  - - 
Murray v. Carrier, 106 S. Ct. 2639 (1986); Smith v. Murray, 106 S. C t .  a t  2668. 

Resentencing is proper. 

ISSUE V I I  

MR. CLARK'S RIGElT TO CONFRONTATION AS GUARANIEED BY THE 
FIETH, SIXTH, EIGElTH, AND FOURTEENTH AMENDMENTS TO THE 
UNITED STATES CONSTITUTION AND ARTICLE 18, S C T I O N  16 OF THE 
FLORIDA CONSTITUTION, W A S  VIOLATED BY THE TRIAL COURT'S 
IMPROPER RESTRICTION OF CROSS-EXAMINATION OF THE CO- 
DEFENDANT AS TO THE BENEFIT HE WOULD RECEIVE FROM TESTIFYING 
AS THE STATE'S STAR WITNESS. 

Beginning w i t h  pre t r ia l  depositim, counsel attempted t o  questim Ty-Stick 

Johnstcn concerning the circumstances surrounding his decision t o  tes t i fy  against Mr. 

Clark, in an attempt t o  discern his motivatim. Each attempt resulted in objection 

by the s ta te ' s  attorney, as well as refusal t o  answer by Ty-Stick (ROA 1538-44; ROA 

1135-38). The same result occurred when Ty-Stick's attorney was deposed (ROA 1150). 

(See - Rule 3.850 motim, pp. 78-85, for relevant portions of testimony a t  issue). A t  

t r i a l ,  the court again ruled that defense counsel could not cross-examine Ty w i t h  

regard t o  the circumstances surrounding his plea bargain. Defense counsel argued 

that Mr. Clark's rights to  confrontatim were superior t o  the attorney/client 



privilege being asserted by Ty. (ROA 2000-03). Counsel's argument was then 

rejected. T h i s  Court should now take corrective action. 

A t  the outset, it must  be noted that there exists  no procedural limitation m 

8 t h i s  claim. thder the cmst i tu t im,  no procedural bar to  merits review can be 

applied where, as here, the constitutimal errors precluded the development of true 

facts  and perverted the jury's del iberat ims at  t r i a l  and sentencing. Smith v. 

8 Murray, 106 S. C t .  2261, 2668 (1986); Murray v. Carrier, 477 U.S. 478 (1986). 

The questicns which were asked of Ty included: What did your lawyer t e l l  you 

about the State speaking m your behalf? The issue here involves the balance between 

8 the defendant 's right t o  ccnf rmta t im  and the witness' limited attorney/client 

privilege. The s i x t h  amendment's right of cmfrontatim is a "fundamental right, 

essential t o  a f a i r  t r i a l . "  Pointer v. Texas, 380 U.S. 400, 403 (1965). This right 

= 
includes the right t o  cross-examine witnesses in order for  the jury t o  adequately 

consider their veracity. Davis v. Alaska, 415 U.S. 308 (174) ; see also California v. -- 
Green, 399 U.S. 149,  157-58 (1970); Barber v. Page, 390 U.S. 719 (1968); Baker v.  

8 State, 150 So. 23 729 (Fla. 3rd DCA 1963); Coco v. State, 62 So. 982  la. 1953). 

In Davis v.  Alaska, supra, the Supreme Court held that an essential ingredient 

of the right t o  cross-examinatim is the right to  impeach one's accusers by showing 

8 bias, impartiality, and by discrediting the witness. 415 U.S. a t  316. Ty's 

credibility was the "linch-pin" of the s ta te ' s  case. The defense should have been 

allowed to  effectively cross-examine him concerning his bias and credibility. 

[Tlo make any such inquiry effective, defense counsel 
should have been permitted t o  expose t o  the jury the facts  
from which jurors, as sole t r i e r s  of fac t  and credibility, 
could appropriately draw inferences relating to  the 
re l iabi l i ty  of the witness. 



h Davis v. Alaska, 415 U.S. a t  318. 

Obviously, the attorney-client privilege is not absolute. Sepler v. State ,  191 

So. 588 (Fla. 3 DCA 1966); Baird v. Koerner, 279 F. 23 623 (9th Cir. 1960).  he 

privilege may be outweighed by public in te res t  in the idministration of justice.  

Sepler , supra. 

When balancing the in te res t s  here, Ty had already pled t o  second-degree murder 

and kidnapping; Mr. Clark was on t r i a l  fo r  h i s  l i f e .  A t r i a l  court should honor 

testimonial privileges if and only if "[ t lhe in jury that  would inure t o  the 

[attorney-client] relatian by the disclosure of the communication [is] greater than 

1 ,- 
the benefit thereby gained f o r  the correct disposal of l i t i ga t ion  . I 1  8 Witmore, 

Evidence (McNaughtan rev. 1961) sec. 2285(4), p. 527. 

The harm t o  Mr. Clark is readily apparent. The benefit t o  Ty of maintaining h i s  

- .  . attorney/client privilege a f t e r  he had already pled gui l ty  is d i f f i c u l t  t o  discern. 

This in£ ringement ccmstituted fundamental consti tutional error .  Ihder the s i x t h ,  

eighth, and fourteenth amendments, relief is now proper. 

,- ISSUE V I I I  

MR. CLARK WAS SUBSTANTIALLY PRE JUDICED BY INTRODUCTION OF 
EVIDENCE ABOUT AND JUDGE COMMENT UPON HIS HEFUSAL TO PROVIDE 
A VOICe EXEMPLAR, I N  VIOLATION OF HIS FIETH, EIGHI'H AND 
FOUIZTEENTH AIWNDMENT RIGHTS. 

The victim's family received telephone c a l l s  regarding extortion attempts a f te r  

the victim's disappearance. A week before t r i a l ,  the State  requested tha t  Mr. Clark 

provide a voice exemplar. Upon advice of counsel tha t  h i s  refusal would not be 

admissible against him, he refused t o  submit t o  the exemplar (R. 1933-35). Mr. Clark 

was then held in contempt of court fo r  h i s  refusal. 



A t  t r i a l ,  when Mr. Clark learned that  the refusal was going t o  be admitted as 

evidence, he sought t o  purge the contempt and provide a voice exemplar. (ROA 1952). 

The court held that  it was too la te .  The State then strenuously argued in closing 

D that  the refusal was evidence of gui l t :  

Now I ' m  certain that you can go back and you can say, 
well, a l l  he said was that it sounded l ike  Clark. Well, of 
course, he can't  be positive. But there is m e  way that we 
could have been positive, ladies and gentlemen. There is 
me way that we could have known for  sure if that was 
Raymcnd Clark on those extorticn c a l l s  t o  Greg Drake, and 
that is if Raymond Clark had given the voice samples he was 
ordered by the Court t o  give. 

Now, you'l l  be instructed, I believe, by Judge Beach, 
and in your written instructions, that  Raymcnd Clark's 
refusal t o  give that  voice sample is a circumstance you may 
consider in determining your verdict. You may give that  
refusal such weight as you think it deserves. Well, ladies 
and gentlemen, I submit t o  you that  that  refusal t o  give 
that voice sample, the weight it deserves, the m e  and only 
thing, gui l ty knowledge. That shows that Ray Clark did not 
want to  be tied t o  th i s  extorticn. And why did he not want 
t o  be tied t o  t h i s  extortion? Because, ladies and 
gentlemen, i t 's  ludicrous t o  believe that the murderer was 
anyone other than the extortionist .  

The court instructed the jury that it could consider Mr. Clark 's refusal t o  give 

a voice exemplar in reaching a verdict: "You may give it such weight as you think it 

D deserves, in l ight  of a l l  the evidence" (ROA 2466). 

This claim involves fundamental c m s t i t u t i m a l  error which resulted i n  the 

admissicn of f a l s e  and misleading matters before the jury. - See Murray v. Carrier, 

D supra. Under such circumstances, no procedural barrier may constitutionally be 

applied. Id. ; see also, Moore v. Kemp, supra. - -- - 



In Schmerber v. California, 384 U.S. 757 (19661, the Supreme Court held that the 

f i f t h  amendment right against self -incriminatim bars a s ta te  from compelling 

"communications1' or l'testimony'l, but not "physical or real" evidence such as a blood 

tes t .  Id. at 762. The question l e f t  open in Schmerber was whether or not the - 
refusal t o  submit t o  a "physical or real1' test  would be allowed t o  be used against a 

defendant at t r i a l .  This question was answered in South Dakota v.  Neville, 459 U.S. 

553 (19831, after Mr. Clark's in i t i a l  appeal t o  t h i s  Court. 

Neville makes plain that th i s  Court's direct appeal analysis was inadequate. 

Specifically, the Court failed to  consider whether the eighth amendment values at 

stake were hindered by the State's attempts to  force Mr. Clark to  repeat the precise 

words spoken by the caller m the tape. The Court also failed t o  cmsider that Mr. 

Clark had specifically been told by his court-appointed counsel that his refusal t o  

submit t o  the exemplar could not be used as evidence against him. Finally, the court 

failed t o  note that Mr. Clark when informed that his refusal would be used against 

him sought t o  submit t o  the requested voice exemplar. 

In Greer v.  Miller, U.S. - - , 4 1  Cr. L. 3405, 3407 (19871, it was recognized 

that where there is post-arrest assurance that silence w i l l  not be used against a 

criminal defendant, that assurance must be hcnored and the silence may not be used at 

a l l .  That is precisely the s i tuat im that Mr. Clark faced. He received advice that 

his refusal t o  submit t o  a voice exemplar would not be used against him and pursuant 

t o  that assurance he refused t o  provide the exemplar. When he learned a t  t r i a l  that 

the State would be allowed t o  use the refusal against him, he offered t o  submit. 

fhder Neville and Greer, his f i f t h  amendment rights were violated by the State's use 

of his refusal t o  speak. 



This  claim is a l s o  analogous t o  t h e  i s s u e  decided in  Merritt v. S t a t e ,  - So. 

23 - (No. 69,353, Apr i l  21, 1988).  There, t h e  defendant  escaped from custody while  

being t ranspor ted  from Vi rg in i a ,  where he was se rv ing  time, t o  F lo r ida ,  f o r  

a prosecut ion on charges involving an unre la ted  of fense .  The S t a t e  introduced evidence 

of f l i g h t  a t  t r i a l  and t h i s  Court reversed: 

F l igh t  evidence is admissible  a s  r e l evan t  t o  t h e  de fendan t ' s  
consciousness  of g u i l t  where t h e r e  is s u f f i c i e n t  evidence 
t h a t  t h e  defendant  f l e d  t o  avoid prosecut ion of t h e  charged 
of fense .  - See S t r a i g h t  v. S t a t e ,  397 So. 23 903, 908 (F la . ) ,  
cert. denied ,  452 U.S. 1022 (1981); S t a t e  v. Young, 217 So. - 
23 567 (Fla .  19681, c e r t .  denied,  396 U.S. 853 (1969); 
D a n i e l s  v. S t a t e ,  lo=. 23 755 (Fla .  19590; Blackwell v. 
S t a t e ,  79 F la .  709, 86 So. 224 (1920).  However, f l i g h t  
a lone is no  more c o n s i s t e n t  with g u i l t  than innocence. See - 
Whitf ield v. S t a t e ,  452 So. 23 548 (Fla .  1984).  

In M e r r i t t ,  a s  here ,  t h e r e  was i n s u f f i c i e n t  evidence t h a t  t h e  d e f e n d a n t ' s  

f l i g h t / r e f  u sa l  was t o  avoid prosecut ion:  "Such an inference  would be  t h e  s h e e r e s t  of 

e = ~ p e c u l a t i o n . ~ ~  Meritt, supra.  

Likewise, Mr. C l a r k ' s  r e f u s a l  t o  submit t o  t h e  voice  exemplar was n o t  evidence 

of consciousness of g u i l t ,  bu t  was an a c t i o n  based on h i s  r e l i a n c e  on counse l ' s  

advice. It was "sheer s p e c u l a t i m l '  f o r  t h e  jury t o  i n f e r  g u i l t .  

Accordingly, an e v i d e n t i a r y  hear ing  ind Rule 3.850 r e l i e f  a r e  warranted. 

ISSUE I X  

MR. CLARK'S DEATH SEMENCE RESTS UPON AN UNCONSTITUTIONAL 
AUTOMATIC AGGRAVATING CIRCUMSTANCE. 

Mr. Clark was charged wi th  premeditated and f e l o n y  murder, pursuant  t o  F lo r ida  

B S t a t u t e  sec. 782.04. See Lightbourne v. S t a t e ,  438 So. 23 380, 384 ( F l a .  1983).  The - 
prosecutor  argued both t h e o r i e s ,  wi th  emphasis on felony-murder, and t h e  c o u r t  

i n s t ruc t ed  on both. A gene ra l  v e r d i c t  was re turned .  



Because felony murder could have been the basis of Mr. Clark's conviction, the 

subsequent death sentence is unlawful. - See M i l l s  v. Maryland, supra, s l i p  op. a t  8 

(If two possible grounds f o r  g u i l t  verdict  are presented rmd one of the two is 

lega l ly  insuff ic ient ,  jury verdict  must be s e t  aside on basis of uncertainty; t h i s  

analysis holds special  significance in eighth amendment contexts) ,  c i t ing ,  Yates v. 

mi t ed  States ,  354 U.S. 298, 312 (1957) and Stromberg v. California, 283 U.S. 359 

(1931). This is so  because the death penalty in t h i s  case was predicated on an 

unreliable automatic f inding of a s ta tu tory  aggravation circumstance -- the felony 

murder f inding tha t  formed the basis  f o r  conviction. 

Sumner v. Shuman, 107 S. C t .  2716 (1987), stated tha t  automatic death penal t ies  

upon cmviction of f i r s t  degree murder v io la te  the eighth and fourteenth amendments. 

Here, the same felony supporting the felony-murder convicticn was found as  a 

s ta tu tory  aggravating circumstance. mder  t h i s  construction , every felony-murder 

would automatically qual i fy  fo r  a sentence of death. However, the Supreme Court has 

held tha t  "an aggravating circumstance must genuinely narrow the c l a s s  of persons 

e l i g ib l e  f o r  the death penalty. . . . " Zant v. Stephens, 462 U.S. 862, 876 (1983). 

Most recently, the United S ta tes  Supreme Court addressed a similar challenge in 

Lowenfield v. Phelps, 56 U.S.L.W. 4017 (January 13, 1988). In Lowenfield, the  

pet i t ioner  was convicted of f i r s t  degree murder under a Louisiana s t a tu t e  which 

required tha t  he have "a spec i f ic  in ten t  t o  k i l l  t o  i n f l i c t  great  bodily harm upon 

more than m e  person." This was a l so  the same aggravating circumstance used t o  

sentence him t o  death. 

To pass const i tut ional  muster, a capital-sentencing 
scheme must "genuinely narrow the c lass  of persons e l i g ib l e  
f o r  the death penalty and must reasonably jus t i fy  the 
impositim of a more severe sentence on the defendant 



compared t o  others found gui l ty  of murder .I1 Zant v. 
Stephens, 462 U.S. 862, 877 (1983) ; - 6.  Gregg v. Georgia, 
428 U.S. 153 (1976). 

The use of "aggravating circumstances," is not an a d  
in i t s e l f ,  but a means of genuinely narrowing the c lass  of 
death*ligible persons md thereby channeling the jury's  
discret ion.  We see no reason why t h i s  narrowing function 
mav not be wrformed bv iurv f indinss  a t  e i ther  the 

- <  .. 
s&tencing phase of the t r i a l  or the  g u i l t  phase. Our 
opinion in Jurek v. Texas, 428 U.S. 262 (1976), es tabl ishes  
t h i s  point .  

It seems clear  t o  us  from t h i s  discussion tha t  the 
narrowing function required f o r  a regime of cap i ta l  
punishment may be provided in e i ther  of these two ways: The 
legis la ture  may i t s e l f  narrow the def in i t ion  of cap i ta l  
offenses, as Texas a d  Louisiana have done, so  t ha t  the jury 
finding of g u i l t  responds t o  t h i s  concern, or the  
leg is la ture  may more broadly def ine cap i ta l  offenses and 
provide fo r  narrowing by jury findings of aggravating 
circumstances a t  the penalty phase. 

Id. a t  4075 (emphasis added). - 
The operaticn of Florida law in t h i s  case did not provide ccnst i tut ional ly  

adequate narrowing a t  e i ther  phase, because conviction and aggravation were both 

predicated upon a non-legitimate narrower -- felony-murder . Relief is warranted a t  

t h i s  stage. 

Lowenf ield represents a s ign i f ican t  change in eighth amendment jurisprudence. 

It was unavailable in Mr. Clark's ea r l i e r  proceedings. See Reed v. Ross, supra. - 



ISSUE X 

THE TRIAL COW'S UNCONSTITUTIONAL SHIFTING OF TBJ3 BURDEN OF 
PROOF I N  ITS INSTRUCTIONS AT L%NIXNCING BPRIVED MR. CLARK 
OF HIS RIGHTS TO DUE PROCESS AND EQUAL PROTECTION OF LAW, AS 
WELL AS HIS RIGHTS UNDER THE EIGHTH AND FOURlTEENTH 
AMENDMENTS. 

A c a p i t a l  sentencing jury must be: 

[Tlold t h a t  the  s t a t e  must e s t a b l i s h  the  exis tence  uf 
one or more aggravating circumstances before the dea th  
penalty could be imposed . . . 

[Sluch a sentence could be given i f  t h e  s t a t e  showed 
the  assravatinq circumstances outweiahed t h e  mi t iqat inq 
circumstances. 

S ta te  v. Dixon, 283 So. 1 (Fla.  1973). 

Sh i f t ing  the  burden t o  t h e  defendant t o  e s t a b l i s h  t h a t  mi t igat ing circumstances 

outweigh aggravating circumstances c m f l i c t s  with the  p r inc ip les  of Mullaney v. 

Wilbur, 421 U.S. 684 (1975) and Dixm, f o r  such i n s t r u c t i m s  u n c m s t i t u t i o n a l l y  s h i f t  

t o  the  defendant the burden with regard t o  the  u l t imate  question of whether he should 

l i v e  or d i e .  In s o  ins t ruc t ing  a c a p i t a l  sentencing jury, a court  i n j e c t s  misleading 

and i r re levan t  f a c t o r s  i n t o  the  sentencing determination, thus v i o l a t i n g  Caldwell v. a - 
Mississippi ,  supra. l8 Mr. Clark I s  jury was u n c o n s t i t u t i m a l l y  ins t ructed ,  a s  the  

record makes abundantly c lea r  (See ROA 3166; 3178; 3199; 3201). Relief is proper. - 

18~aldwel l  is new law, and thus the  merits of Mr. Clark ' s  claim a r e  cognizable 
in t h i s  a c t i m .  Moreover, the  unwarranted misinformation discussed herein perverted 
t h e  ju ry ' s  de l ibe ra t ions  on the  ul t imate question of whether death  was an appropriate 
sentence. Smith v. Murray. Again, the  c o n s t i t u t i m  requires  t h a t  the  merits of such 
claims be heard. Id. - 



ISSUE X I  

THE TRIAL COUHT'S INSTRUCTIONS THAT A VERDICT OF LIFE 
IMPRISONMENT HAD TO BE RENDEKED BY A MAJORITY OF THE JURY 
MATERIALLY MISUD THE JURY AS TO ITS R O U  AT SENTENCING AND 
CREATED THE CONSTITUTIONALLY UNACCX PTABU RISK THAT DEATH 
MAY HAVE BEEN IMPOSED DESPITE FACTORS CALLING FOR LIFE I N  
VIOLATION OF MR. CLARK'S RIGHTS UNDER THE EIGHTH AND 
FOURTEE NIIH AME NDME NTS . 

"That a majority vote was required" (see Circuit  Court Order, p. 3) is exactly - 
a what the jury was told (R. 3203-04; 3205). They were never told tha t  in  the  event of 

a 6-6 vote, the sentence should be l i f e .  These i n s t r u c t i m a l  e r rors  violated 

Caldwell and the eighth and fourteenth amendments f o r  they provided the jury with 

a misinf ormaticn of ccnsti tu t ional  magnitude. These i n s t r u c t i m a l  e r rors  a l so  violated 

the standards enunciated j u s t  t h i s  week in Mills v. Maryland, U.S. - (No. 87- 

5367, m e  6, 1988). 19 

a = These i n s t r u c t i m a l  e r ro r s  infected the sentencing process with 

uncmst i tu t icna l i ty .  An evidentiary hearing and Rule 3.850 rel ief  are warranted. 

''Neither Caldwell nor Mills existed a t  the time of Mr. Clark's t r i a l ,  d i r e c t  
appeal, or p r ior  co l la te ra l  proceedings. Each opinim const i tutes  new law making 
merits review a t  t h i s  juncture appropriate. Moreover, these inst ruct ional  e r rors  may 
well have resulted in  an unwarranted sentence of death. The ends of justice thus 
require that  the claim be heard. Moore v. Kemp, supra. 



CONCLUSION 

The reasons se t  fo r th  herein and in Mr. Clark's Rule 3.850 moticn demmstrate 

tha t  the merits of Mr. Clark I s  claims are  properly before the Court and tha t ,  cn the 

merits, an evidentiary hearing and Rule 3.850 re l ie f  are more than proper. 
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