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PRELIMINARY STATErnNT 

Counsel for  Mr. Clark in i t i a l ly  would note a correctim t o  an inadvertent error 

appearing a t  page 17 of Mr. Clark's i n i t i a l  brief. The quote from Smger v. 

. 
D Wainwright, 769 F.ad 1488, 1489 (11th Cir. 1985) (en banc), appearing a t  page 17  of 

the i n i t i a l  brief should conclude immediately after the c i t a t im  t o  Jacobs v. State, 

396 So. ad 713, 718 (Fla. 1981), appearing i n  the Songer quote. The language 

-. 
D beginning with "and Harvard v. State, 486 So. ad 540 (Fla. 1986) . . .I' should be 

read as part of the text of Mr. Clark's brief and not as part of the quote from 

Songer. Counsel apologize for  th is  inadvertent error, which, although not changing 

- 
the substance of the brief, should now be noted. 

The citation format employed herein shall be the same as that employed i n  Mr. 

Clark's i n i t i a l  brief. See In i t i a l  Brief of Appellant, p. i. The State's respmsive - 
.-. 
B brief in the instant appeal shall  be cited as "State's Brief" with the appropriate 

citation following thereafter. 
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INTRODUCTION: THE STATE ' S STATEMENT 
OF THE CASE AND FACTS 

The State's lengthy "Statement of the Case and Facts" as well as much of what is 

contained in the body of the State's brief provides very l i t t l e  by way of respmse to  

the issues which Mr. Clark has asserted in t h i s  proceeding. In everyday terms, what 

is clear is Mr. Clark I s  i n i t i a l  brief discussed "apples" -- i .e. ,  the issues which 

Mr. Clark has presented in t h i s  proceeding -- while the State's brief discusses 

voranges" -- i.e., factual and legal issues which have very l i t t l e  to  do w i t h  this  

action. A s  a consequence, Mr. Clark w i l l  not take the Court's time by attempting in 

t h i s  reply t o  correct the various misstatements and overstatements of what the record 

in this  case actually reflects which are contained in the State's "Statement of the 

Case and Factsv and throughout the State's brief. This Hmorable Court is aware of 

what Mr. Clark's case involves and can discern for itself the irrelevancy of much of 

what the State wrote. There is no need t o  correct inaccuracies reflected in a 

discussim which is of very l i t t l e  relevance to  the issues now before the Court. 

We note a t  the outset, however, that cmtrary to the State's asserticms, JUdge 

Susan Schaeffer, Mr. Clark's former t r i a l  counsel, has cmsistently explained that 

she was precluded from developing and presenting evidence regarding non-statutory 

mitigatim at  the penalty phase of Mr. Clark's t r i a l  because of the preclusive 

effects of Florida's 1977 capital sentencing statute and because of the restrictive 

statutory interpretatim given t o  the statute i n  the circuit in which she practiced 

as a public defender, and the t r i a l  judge in this  case. This much is clear, and 

U g e  Schaeffer's statements in this  regard are cmsistent: she explained that her 

efforts were thwarted by the statute and that for that reason she never investigated, 



developed, nor presented evidence of nm-statutory mitigatim a t  the evidentiary 

hearing held i n  1983 even though th is  issue was not the claim litigated a t  that 

1 hearing ; Judge Schaeffer explained the preclusim m her efforts  in an affidavit 

proffered before the federal d i s t r i c t  court i n  1985 (see In i t i a l  Brief of Appellant, - 
pp. 15-16 n . 4 )  i 2  Judge Schaeff er ,  post-Hitchcock, provided a detailed affidavit 3 

describing the preclusim and its effects m her efforts  to  represent Mr. Clark a t  

the penalty phase of h i s  capital t r i a l .  A s  Judge Schaeffer has cmsistently 

explained, it was precisely because of the s ta tute ' s  preclusim that she neither 

investigated nor presented non-statutory mitigatim. It was, in fact ,  because of the 

statute 's  preclusim m Judge Schaeffer that no nm-statutory mitigatim was 

'lproduc[edlll, Clark v.  Dugger, 834 F.M 1561, 1570 (11th Cir. 19871, a t  the penalty 

phase of Mr. Clark's t r i a l .  The Eleventh Circuit failed t o  recognize t h i s  i n  its 

opinion. The State now seeks t o  have th is  Court ignore th is  by ascribing tact ical  

decisims t o  Judge Schaeffer's actions which never existed -- as Judge Schaeffer 

herself has time and again stated. The State's account is absolutely rebutted by 

Judge Schaef f er 's sworn account. The State's statement of the case is simply wrong. 

b l ~ h e  claim became viable mly  after the Ulited States Supreme Court's issuance 
of Hitchcock v.  Dugger, 107 S. C t .  1821 (1987) which th is  Court has recognized as a 
substantial change in law. See Downs v.  Dugger, 514 So. M 1069 (Fla. 1987). - 

 he Eleventh Circuit incomprehensibly ignored a l l  of this ,  as a review of its 

D 
Clark opinion makes clear. See Clark v.  Dugger, 834 F.M 1561 (11 th  Cir. 1987), - 
discussed in In i t i a l  Brief of Appellant, Claim 11. 

3 ~ h e  affidavit has been reprcduced i n  its entirety i n  Mr. Clark's In i t i a l  Brief, 
pp. 13-75, and was appended t o  that brief for the Court's review. 



ISSUE I 

THE TRIAL COURT ERRED I N  SUMMARILY m N Y I N G  APPELLANT IS RULE 
3.850 MOTION WITHOWI' AN EVIDENTIARY HEARING. 

Cmtrary t o  the  argument which the State now parades fo r  the  f i r s t  time m 

appeal, the State  never asserted Rule 3.850's two-year l i m i t a t i m  bar before the 

c i r cu i t  court. The S ta t e ' s  "Respmse in Oppositim t o  . . . Stay of Executim and 

Motim fo r  Summary Denial of . . . Motim f o r  Post-Cmvictim Relief" asserted m l y  

that  Mr. Clark's  llclaims were reviewed by both the federal  d i s t r i c t  court and c i r cu i t  

court,11 id. a t  p. 15, and then asserted: - 
In 1984, Rule 3.850 was amended and now provides, i n  

per tinen t par t  : 

A secmd or successive motim may be dismissed if  the 
judge f inds  tha t  it f a i l s  t o  allege new or d i f f e r en t  
grounds fo r  re l ief  and the pr ior  determinatim was m 
the merits o r ,  if new a d  d i f f e r en t  grounds are  
alleged, the  judge f inds  that  the  f a i l u re  of the movant 
or h i s  attorney t o  asser t  those grounds in a pr ior  
motim cmst i tu ted  an abuse of the  procedure governed 
by these rules.  

Respmdent respectfully submits that  p e t i t i m e r ' s  claims 
f a l l  i n to  m e  of three  categories, claims which were or 
should have been raised m d i r e c t  appeal, claims which were 
decided m pet it i m e r  I s  previous 3.850 motims or claims 
which amount t o  an abuse of the 3.850 procedure. 

. - a t  1 6 .  This was the en t i r e ty  of the S ta te ' s  procedural argument before the 

lower court. No two-year l i m i t a t i m  bar was even referred to ,  much l e s s  asserted.  - 
Similarly, as  a review of the t ranscr ip t  of the  emergency ora l  argument before 

the lower court makes abundantly c lear ,  not mce  did the State ora l ly  asser t  a two- 

year l i m i t a t i m  bar before the Rule 3.850 t r i a l  court. In f a i l i n g  t o  asser t  such a 

defense below, the State has now waived it. See, e.g., Boykins v. Wainwright, 737 -- 



F.23 1539, 1545 (11th C i r .  1984); LaRoche v. Wainwright, 599 F.23 722, 724 (5th C i r .  

1979) ; see also, I n i t i a l  Brief of Appellant, pp. 8-10 n.1, and discussim presented -- 
therein. 

This Court in f a c t  has recently explained tha t  in the context of R u l e  3.850 

l i t i g a t i m  it w i l l  not cmsider  f o r  the f i r s t  time on appeal claims which a l i t i g a n t  

has fa i led t o  asser t  before the lower court. See Cave v. State,  No. 72,637 (Fla., - 
July 1, 19881, s l i p  op. a t  9-10. The same analysis applies here: just as  a 

defendant is not allowed t o  llsandbag" the court and State  by withholding issues below 

and asserting them f o r  the f i r s t  time on appeal, the State  must not be allowed t o  

"sandbag" the court md defendant by withholding its procedural defenses below and 

asser t ing them fo r  the f i r s t  time on appeal. The S ta te  fa i led  t o  argue a two-year 

bar below; it should not now be allowed t o  asser t  such a previously withheld issue. 

Moreover, as discussed in Mr. Clark's I n i t i a l  Brief (Issue I ) ,  Mr. Clark time 

and again requested a hearing before the R u l e  3.850 t r i a l  court a t  which he could 

establ ish tha t  due dil igence was exercised, that  the claims could not have been 

brought ea r l i e r ,  that  the fac tua l  and legal  bases of the claims were unknown and 

unavailable ea r l i e r ,  that  no claim was intentionally withheld during the course of 

ea r l i e r  l i t i g a t i m ,  and that  the in te res t s  of justice called m the court t o  hear the 

merits of t h e  claims presented Mr. Clark presented f a c t s  in support of t h i s  

request. Counsel were ready t o  proceed on such a hearing during the pendency of the 

41nterestingly, with regard t o  Issue 111, - infra, it was the S ta te ' s  own 
misconduct that  resulted in Mr. Clark's  f a i l u r e  t o  urge the claim a t  t r i a l ,  on 
appeal, or in ea r l i e r  post-canvictim proceedings. 



death  warrant and a re  ready t o  proceed on such a hearing now. The S t a t e ,  however, 

opposed t h e  request .  

Such a hearing was and is necessary in a case such a s  t h i s  -- a cour t  should 

hear t h e  evidence making it c l e a r  t h a t  the  p e t i t i m e r  d id  not  abuse h i s  r i g h t s  t o  

post-conviction r e l i e f  before ru l ing  t h a t  a p e t i t i o n e r ' s  claims a r e  "abusive" o r  

"untimely". See Sanders v. Lhited S ta tes ,  373 U.S. 1 (1963); Po t t s  v. Zant, 734 F.2l - 
526 (11th C i r .  1984) ; 6. S t a t e  v. S i r e c i ,  502 So. 2d 1221, 1224 (Fla. 1987). See - - 
also, I n i t i a l  Brief of Appellant, Issue I and n .  1 (discussing need f o r  hearing in - 
t h i s  regard 1 .  

As discussed in Mr. Clark ' s  I n i t i a l  Brief (Issue I ) ,  the  lower cour t ,  however, 

u l t imate ly  ruled t h a t  no such hearing was necessary because it was going t o  r u l e  an 

t h e  merits of Mr. Cla rk ' s  claims. The t r i a l  court  then found no merit t o  Mr. Clark ' s  

claims and denied r e l i e f .  A s  the  lower cour t ' s  order  and its m-the-record 

pronouncements make evident ,  had t h e  court  deemed Mr. Clark ' s  issues t o  be of merit, 

it would have conducted the  r e q u i s i t e  hearing on t h e  procedural quest ions.  It was, 

u l t imate ly ,  the  t r i a l  c o u r t ' s  views m the  merits which formed t h e  b a s i s  of its 

d e n i a l  of r e l i e f .  It is, therefore ,  the  merits of Mr. Clark 's  claims t h a t  a r e  now 

before t h i s  Court. 

CX1 t he  merits the  lower cour t  e r red ,  a s  discussed in  Mr. Clark ' s  i n i t i a l  br ief  

and herein.  This  Court should now reverse and remand f o r  the  r e q u i s i t e  hearing on 

t h e  procedural q u e s t i m s  a t tendant  t o  t h i s  l i t i g a t i o n  and f o r  the  necessary 

evident iary  r e s o l u t i m  (e.g., Issues 11, 111, infra) of the  mer i t s  of Mr. Clark ' s  

claims. 



ISSUE I1 

MR. CLARK WAS DENIED AN INDIVIDUALIZED CAPITAL SZNIIENCING 
DETERMINATION EECAUSE THE OPERATION OF STATE LAW RESTRICIZD 
HIS TRIAL COUNSELS' EFFORTS TO DEVELOP AND PRESENT NON- 
STATWI'ORY MITIGATING EVIDENCE I N  VIOLATION OF HITCHCOCK V. 
DUGmR AND THE E IGHTH AND FOURTEENTH AMENDMENTS. 

A s  indicated in the Introduction t o  t h i s  reply br ief ,  Judge Susan Schaeffer's 

account of the preclusive e f f ec t s  of Florida's  cap i ta l  sentencing s t a tu t e  on her 

1 e f fo r t s  t o  investigate, develop, and present non-statutory mitigation a t  Mr. Clark 's 

capi ta l  t r i a l  has been consistent: she never attempted t o  investigate or develop 

such evidence because the s t a tu t e  precluded her. Her aff idavi t  makes t h i s  undeniably 

clear : 

My name is Susan F. Schaeffer and I am a Circuit  Judge 
in Florida's  Sixth Judicial  Circuit .  In 1977, I was an 
Assistant Public Defender and served as  a t r i a l  attorney fo r  
Raymond Robert Clark when he faced charges of first-degree 
murder, kidnapping and ex to r t im .  

A t  the time I represented Mr. Clark, I was aware tha t  
the State  was going t o  actively seek the death penalty. I 
knew that  if Mr. Clark was convicted tha t  there would be a 
penalty phase a t  which the jury would consider aggravating 
and mitigating circumstances. The law a t  the time limited 
the relevant mitigating circumstances t o  those specif ical ly  
l i s ted  in Fla. Stat .  sec. 921.141 (before it was amended t o  
allow considerat ion of any other mitigating circumstance 1 .  
I was aware of that  l imi t a t im  and prepared Mr. Clark's case 
accord ingly . 

Mr. Clark I s  capi ta l  t r i a l  and sentencing proceedings 
took place a t  a time when Florida criminal defense 
attorneys, prosecutors and judges generally understood tha t  
the mitigating evidence which could be introduced a t  a 
cap i ta l  sentencing proceeding was restr ic ted t o  the 
s ta tutory list referred t o  above. Cooper v. State,  336 So. 
2d 1133 (Fla. 1976), was the controll ing precedent a t  the 
relevant time. In ckoper, the Florida supreme Court 
instructed tha t  Florida capi ta l  sentencers, whether judge or 
jury, were limited s t r i c t l y  t o  the cansideratim of 



mitigating f a c t o r s  enumerated espec ia l ly  in Fla.  S ta t .  sec. 
921.141. 

A s  a  publ ic  defender, I understood expending time and 
energy on an attempt t o  develop and prove inadmissible 
evidence t o  be a waste of resources. My focus was an 
uncovering evidence of those s t a t u to ry  enumerated mit igat ing 
circumstances which were a t  the  time the  m l y  ones relevant  
t o  t h e  c ap i t a l  process. I d id  not  pursue or develop 
nonstatutory mitigaticn because t o  do  so  would have been 
f r u i t l e s s  (such nonstatutory mit igat ing circumstances were 
inadmissible under the  s t a t u t e )  and therefore  a waste of 
time, pa r t i cu l a r l y  when there  was s o  much other work t o  do  
in preparing f o r  Mr. Clark 's  t r i a l .  My s t ra tegy  a s  t o  the  
development of mi t igat ing circumstances was qu i t e  simply 
what the  law then mandated : I looked f o r  evidence of the  
s ta tu to ry  circumstances because t he  law a t  the  time 
precluded t he  use and introduction of any nonstatutory 
mitigating circumstances. 

The t r i a l  court  a l s o  limited my access t o  the  
ass is tance  of a court-appointed psych ia t r i s t .  The cour t  
ruled t ha t  I was not  en t i t l ed  t o  a c m f i d e n t i a l  expert ,  
i .e., t ha t  I would have t o  share any information provided by 
the  expert  with t he  S ta te  and the  sentencing court .  
Subsequent t o  Mr. Clark 's  t r i a l  the  law changed not  cnly a s  
t o  the  relevancy of nms t a tu to ry  mitigating circumstances 
but a l so  a s  t o  the  a v a i l a b i l i t y  of a c m f i d e n t i a l  court- 
appointed expert .  If the  t r i a l  were today, o r  i f  t he  law 
then had allowed f o r  cons idera t im of nonstatutory 
mit igat ing evidence such a s  was recently addressed i n  
Hitchcock v. Dugger, 107 S. C t .  1821 (19871, I ce r ta in ly  
would have made the  required showing of need of such 
conf ident ia l  ass is tance  and obtained the  exper t ' s  help in 
developing t he  mitigating circumstances present  in Mr. 
Clark 's  case, including those nonstatutory mit igat ing 
circumstances which I could not pursue in 1977. A mental 
heal th  profess ional  may have provided ass is tance  in 
developing nonstatutory mitigating circumstances regarding 
Mr. Clark. 

If the proceedings were today, I ce r ta in ly  would have 
presented a s  a nms t a tu to ry  mit igat ing circumstance the  
d i spara te  treatment a££ orded Mr. Clark 's  code£  endan t, Ty 
Johnston, t o  w i t :  he would not  receive t he  death  penalty, 
he  was t o  receive no mandatory minimum, nor would he receive 
consecutive terms, and in a l l  l ikelihood,  h i s  sentence would 
be l e s s  than the  maximum (which in f a c t  ul t imately proved t o  



be the case).  The jury deliberated twelve hours before 
convicting Mr. Clark; cer ta inly the length of the 
deliberations reflected cn Mr. Johnston's c red ib i l i ty .  
Ultimately the jury may have ccnvicted Mr. Clark without 
believing Mr. Johnstm's incredible claim tha t  he was 
passively observing. Certainly the jury's doubts about Mr. 
Johnstm and the respective roles the co-defendants played 
in the crime could have been used t o  compellingly argue tha t  
t h i s  death penalty was inappropriate f o r  Mr. Clark when Mr. 
Johnston under h is  plea agreement would be receiving so  much 
less .  

Another area tha t  I cer ta inly would have explored in an 
e f fo r t  t o  uncover nonstatutory mitigation would have been 
the relationship between Mr. Clark and Mr. Johnstm. A t  
t r i a l ,  Mr. Johnstcn cmceded tha t  Mr. Clark had cared fo r  
him and looked a f t e r  him. Acts of kindness could have been 
fur ther  developed and argued as  nonstatutory mitigation 
justifying the imposition of a sentence of l e s s  than death. 
However, because I was aware that the law in e f fec t  a t  the 
time did not permit the i n t r d u c t i m  and use of such 
mitigaticn, I did not pursue such evidence and instead 
focused my a t t e n t i m  on the development of s ta tutory 
mitigating circumstances. . . 

(Affidavit of Susan Schaef f e r ,  Appendix t o  Rule 3.850 moticn [hereinafter 

"Appendix"], Vol. I ,  Ex. 5 ) .  The a f f idavi t  of W g e  Schaeffer provided t o  the 

federal  d i s t r i c t  court in 1985 (see I n i t i a l  Brief of Appellant, pp. 15-16 n.4 - 
[ reprducing a f f i d a v i t ] )  makes it undeniably clear as  well: Raymond Clark was denied 

an individualized capi ta l  sentencing determination because the 1977 Florida capi ta l  

sentencing s t a tu t e  and the in te rpre ta t im then given the s t a tu t e  t ied h i s  lawyer's 

hands. Even Judge Schaefferts testimony a t  the 1983 evidentiary hearing, a hearing 

which did not involve t h i s  issue, made the same point (see, e.g., Record m Appeal of -- 
1983 evidentiary hearing, pp. 81, 94-95). The Eleventh Circuit  simply ignored t h i s  

issue. This Court should not; a t  a minimum the in te res t s  of justice require that  the 

claim be heard. Cf. State v. Sireci ,  502 So. Xt 1221, 1224 (Fla. 1987). - 



The State nevertheless baldly asserts, contrary to Judge Schaeffer's consistent 

sworn accounts, that Jlldge Schaeffer somehow tactically decided not to  present 

evidence which she has explained was never investigated in the f i r s t  instance. To 

credit the State's account (see State's Brief, p. 25 ["Despite collateral counsel's - 
procurement of an 'eleventh hourt affidavit from t r i a l  counsel . . . " I  ) th is  Court 

must  find that Judge Schaeffer has lied under oath every time she has been asked 

about th is  issue. Judge Schaef f er , of course, has not lied. The f i l e s  and records 

by no means show that her account is untrue; to  the contrary they reflect that her 

under-oath account is the only true versim of what transpired before and during the - 
1977 proceedings resulting i n  Mr. Clark's sentence of death. An evidentiary hearing 

is required. See Sireci, supra, 502 So. ad at  1224.  -- - 
Of course, m g e  Schaeffer could not have tact ical ly decided not t o  present non- 

statutory mitigatim since, as she has explained, she never investigated such 

evidence.6 Her omissim was a direct result of the then-existing capital sentencing 

statute and its then-prevailing interpretation. The substantial non-statutory 

mitigatim related in Mr. Clark's i n i t i a l  brief (pp. 23-37) never reached the 1977 

5 ~ t  should be noted that t h i s  is no "eleventh hour affidavit ." Judge Schaef f er 
has provided the same account of her understanding since 1983. The Eleventh Circuit 
chose not t o  listen to  what Judge Schaeffer had t o  say. Mr. Clark respectfully prays 
that th is  Court listen and not ignore the facts .  

6 ~ t  is, i n  fac t ,  Black Letter law that no tact ical  motive can be ascribed to  an 
omissim based u ~ m  the fai lure t o  investisate. See e.4.. Kimmelman v. Morrison, 106 -- 
S. ct. 2574 (198 i )  ; Strickland v. washingtan, 466 U.S. 668 (1984). Here, c o u n s e l ~ ~  
omissim resulted from the fact  that the statute tied her hands (see Affidavit of 
Susan Schaeffer , supra) . 



jury charged wi th  deciding whether he should l i v e  or d i e  precisely because the 

s t a tu t e  tied JUdge Schaeffer I s  hands. The State 's Brief, however, ignores a l l  of 

t h i s ,  and the Eleventh Circuit  incomprehensibly fa i led  t o  recognize t h i s  claim. Now, 

post-Hitchcock, t h i s  Court should provide Mr. Clark w i t h  the corrective acticn which 

the eighth amendment requires. See McCrae v.  State ,  510 So. 2, 874 (Fla. 1987). An - 
evidentiary hearing on the basis of Mr. Clark's a l legat icns ,  - see Cooper v. 

Wainwright, 807 F.2, 881 (11th Cir. 1986)(evidentiary hearings generally required in 

cases presenting Locket t  issues), and thereafter Rule 3.850 rel ief  are more than 

proper. 

The legal  analysis attendant t o  Mr. Clark's claim has been presented in h i s  

i n i t i a l  brief (Issue 11) and w i l l  not be repeated here. We do note, however, that  

the m bmc Eleventh Ci rcu i t ' s  Scnger v. Wainwright opinicn presents a careful -- 
analysis of why relief is appropriate on the basis of Mr. Clark's claim which is 

well-worth repeating: 

These omissions [counsel's f a i l u r e s  t o  present non-statutory 
mitigation] were not the product of a t a c t i c a l  choice by 
Scnger's counsel, as  held by the federal  d i s t r i c t  court on 
the f i r s t  pet i t ion.  Rather, the omissions were a resu l t  of 
the perception of Florida law shared by Songer's counsel and 
the t r i a l  judge. . . 

In addition t o  the t r i a l  judge's statements regarding what 
he believed the law t o  be regarding mitigating evidence a t  
the time, as well a s  the instructions he gave and the 
verdict  forms he ut i l ized,  we have Songer's counsel's 
testimmy. He t e s t i f i ed  a t  a s t a t e  post-canvictim 
evidentiary hearing that  he had not offered character or 
other mitigating evidence because he believed a t  the time 
that  only evidence relevant t o  the s ta tutory mitigating 
circumstances was admissible. He stated: 



The m l y  recol lec t ion t h a t  I have is t h a t  the  s t a t u t e  
was new a t  t h a t  t i m e , .  ..going over the  s t a t u t o r y  grounds 
with him f o r  aggravating circumstances and mi t igat ing 
circumstances, and what would be ava i l ab le  t o  us under t h e  
s t a t u t o r y  language and what would be agains t  u s  under t h e  
s t a t u t o r y  language .... [I examined] a l l  t h e  f a c t o r s  w e  had 
ava i l ab le  t o  u s .  . . 

[The Court 's  footnote  a t  the  end of t h e  above quote explained t h a t  counsel a l s o  

subsequently gave an a f f i d a v i t  in which he s ta ted: ]  
I 

8. That a t  t h e  time of t h e  defendant ' s  sentencing 
hearing, Florida S ta tu te  921.141 was r e l a t i v e l y  new. Your 
a f f i a n t  in construing sa id  s t a t u t e  reascnably believed t h a t  
it precluded t h e  cansiderat icn of any evidence except t h e  
s t a t u t o r i l y  enumerated mi t igat ing circumstances. 

9. Further, it was your a f f i a n t  I s  bel ief  t h a t  any 
evidence outs ide  the  scope of t h e  s t a t u t o r i l y  enumerated 
circumstances was i r r e l e v a n t ,  immaterial and pa ten t ly  
inadmissible. . . 

[The Court I s  d i scuss icn  f u r t h e r  explained : I 

Of course, ne i the r  t h e  s t a t e  t r i a l  judge's nor S m g e r ' s  
counsel 's  constructicn of the  Florida s t a t u t e  was unfounded. 
Quite t h e  contrary,  t h e i r s  was t h e  most reasonable 
in te rp re ta t i an  of Florida law a t  the  time. The new Flor ida  
death  penalty s t a t u t e  was passed and became e f f e c t i v e  in 
December of 1972, s h o r t l y  a f t e r  t h e  Supreme Cour t ' s  decis ion 
in Furman v. Georgia, 408 U.S. 238, 92 S.Ct. 2726, 33 
L.Ed .a 346 (1972). The wording of t h e  s t a t u t e  i t s e l f  is 
l o g i c a l l y  in terpre ted  cons i s t en t ly  with t h e i r  view; a t  
l e a s t ,  the  s t a t u t e  is very ambiguous. The Florida Supreme 
Court 's  subsequent ru l ings  ve r i f i ed  t h e i r  conclusions. The 
Florida Supreme Court f i r s t  construed the  s t a t u t e  in S t a t e  
v. Dixon, 283 S 0 . a  1 (Fla. 1973). That cour t  in descr ib ing 
the  s t a t u t e  s t a t e d :  

The Legislature has, . . . p  rovided a system whereby t h e  
possible aggravating and mit igat ing circumstances a r e  
defined,  but where t h e  weighing process is l e f t  t o  t h e  
ca re fu l ly  scrut in ized judgment of jurors and judges. 



Later in the  opinim the  court  reasmed: 

The most important safeguard presented in Fla.Stat .  
Sec t im  921.141, F.S.A., is the  propounding of 
aggravating and mitigating circumstances which m u s t  be 
determinative of the  sentence imposed. 

283 So. M a t  8. 

Finally, before d iscuss ing each mitigating circumstance 
enumerated in the  statute, the  court  sa id:  

When m e  or more of the aggravating circumstances is 
found, death  is presumed t o  be the  proper sentence 
unless it or they a re  overridden by one or more of the  
mitigating circumstances provided in  Fla.Stat .  Section 
921.141 ( 7 ) ,  F.S.A. A l l  evidence of mit igating 
circumstances may be considered by the  judge or jury. 

The reasonableness of the  t r i a l  judge's and S a g e r ' s  
counsel 's view of the  statute was fu r t he r  born out in Cooper 
v. S ta te ,  336 So.23 1133 (Fla.  1976). The Florida Supreme 
Court in Cooper s ta ted :  

The so l e  issue in a sentencing hearing under Section 
921.141...is t o  examine in each case the  itemized 
aggravating and mitigating circumstances. Evidence 
cmcerning other matters have [ s i c ]  no place in t h a t  
proceeding .... The Legislature chose t o  list the  
mitigating circumstances which it judged t o  be 
r e l i ab l e .  . . , and we a re  not  f r e e  t o  expand the  l ist .  

336 So. Xi a t  1139. 

Thus, the  major i ty ' s  conclusion t ha t  there  was no e r ro r  in 
the  jury sentencing phase of Smge r ' s  t r i a l  is not  supported 
by the  record in t h i s  case. However, the  e r ro r  was not  due 
t o  the  f a u l t  of e i t h e r  the  t r i a l  judge or  S a g e r ' s  counsel. 
Florida law, a s  reasonably and log ica l ly  construed by both, 
operated t o  preclude non-statutory mitigating evidence. 



Smger v. Wainwright, 769 F. 2d 1488, 1490-95 (11th Cir. 1985) (en banc) (Clark, 
I 

Kravitch, Johnson, and Andersm , concurring). That analysis was conf irmed by the 

Wited States Supreme Court in Hitchcock v. Dugger, 107 S. C t .  1821 (1987). 

Of course, the standard Hitchcock harmless e r ror  analysis is inapplicable t o  

t h i s  claim: it was as  a resul t  of the preclusim under which Judge Schaeffer was 

forced t o  operate tha t  the mitigating evidence related in Mr. Clark's i n i t i a l  brief 

was never "producedn before the sentencing judge and jury. No evidentiary hearing 
I 

has been held an t h i s  claim although it is clear ly  cognizable and although the f i l e s  

and records by no means show tha t  Mr. Clark is en t i t l ed  t o  no relief and much l e s s  so 

I 
"conclusively" make such a showing. Sireci, 502 So. 2d a t  1224. Now, post- 

Hitchcock, it is clear that  such a hearing is necessary m the basis of the f a c t s  Mr. 

Clark has proffered. 

ISSUE I11 

THE STATE ' S SUPPRESSION OF CRITICAL EXCULPATORY EVIDENCZ 
VIOLATED BRADY V. MARYLAND AND MR. CLARK'S RIGHTS TO A 
FUNDAMENTALLY FAIR TRIAL AND CAPITAL SENTENCING 
DETERMINATION. 

The Appellee's brief boldly asser t s  that  "[ t lhere  is no indication that  

t h i s  claim could not have been raised a t  an e a r l i e r  stage of t h i s  protracted 

1 
l i t i ga t ion .  Appellant f a i l s  t o  show how the f a c t s  supporting t h i s  claim were unknown 

t o  counsel pr ior  t o  the f i l i n g  of the instant  third 3.850 motim." (S ta te ' s  Brief, 

p. 28). This a s se r t im  is absolutely belied by the record and by the f ac t s .  In 

1 
f a c t ,  the S ta t e ' s  bold assertion completely ignores what was alleged in Mr. Clark's 

Rule 3.850 motion and supported by detailed a f f idavi t s ,  what was discussed a t  the 

emergency argument m Mr. Clark's motion held before the Rule 3.850 t r i a l  court, and 

1 

13 



I 

what was discussed in Mr. Clark's i n i t i a l  brief -- w i t h  appropriate c i ta t ion t o  the 

a f f idavi t s  and other f a c t s  presented t o  the lower court. The S ta te ' s  hyperbole (see - 

Sta te ' s  Brief, p. 28) aside, what is clear is that  Mr. Clark's former co l la te ra l  

counsel attempted t o  interview "Ty-Stick" Johnston but that  Johnstm then refused t o  

be interviewed; that  the State continues t o  withhold evidence and refuse t o  disclose 

its f i l e s  as required by Fla. Stat .  s e c t i m  119.01, e t  seq. [Freedom of Information -- 
Act], see also, Tribune Co. e t  a l .  v. In re: Public Records, 493 So. Xi 480 (Fla. XI -- 
DCA 1986); and, that  the State continues t o  withhold evidence through Assistant State 

Attorney Allan Allweiss' refusal t o  disclose Johnston 's f i l e .  (Allweiss, formerly 

Johnston's defense counsel and now an ass i s tan t  s t a t e  attorney refuses t o  disclose 

the f i l e  although h i s  former c l ien t ,  Johnstm, has provided Mr. Clark's present 

counsel w i t h  a release.)  

Ty Johnstm's testimony was the m l y  item of d i r ec t  evidence introduced a t  t r i a l  

which implicated Mr. Clark in the instant  offense. Johnstm's testimony was the m l y  

reasm Mr. Clark was convicted: the State had no c m f e s s i m ,  no tangible evidence, 

no ident i f icat ion;  the State had nothing other than what Ty-Stick said.  Similarly, 

Johnstm's testimony was the m l y  evidence which supported the aggravating 

circumstances found -- without Johnstm there would have been no death sentence. 

From the outset ,  p r e t r i a l ,  and m through the en t i re ty  of the post-conviction 

process, every attorney Mr. Clark has had has realized tha t  there was something 

fundamentally amiss w i t h  Johnstm's account; every attorney Mr. Clark has had has 

attempted t o  find out Johnstm's motivatim fo r  presenting h i s  shaded version of what 

happened m the day of the homicide. Every attorney Mr. Clark has had exercised more 

than due dil igence in an e f f o r t  t o  uncover the t ru th  which the State a l l  along has 



known and withheld. A s  even the State concedes (State 's  Brief, p. 291, former t r i a l  

counsel, Judge Susan Schaeffer, attempted t o  uncover Johnston's motivation during 

depositicns and a t  t r i a l .  Johnston then lied about his  motivaticn and the State s a t  

idly by without correcting his  account or disclosing the t ruth about why he was 

testifying. The State, of course, has known the t ruth a l l  along -- it was the 

Sta te ' s  law enforcement off icers ,  a f te r  a l l ,  who by lying t o  Mr. Johnstcn extracted 

from him the account of the events which the State l a t e r  paraded before the jury a t  

Mr. Clark's t r i a l ;  it was, a f te r  a l l ,  the State 's  prosecutors who directed Mr. 

Johnston as t o  how he should tes t i fy :  

My name is Ty Johnson. I was a witness a t  Raymond 
Robert Clark's t r i a l  in September, 1977, in which Ray Clark 
was found gui l ty  of f i r s t  degree murder and sentenced t o  
death. 

I was f i r s t  contacted by the police t o  be a witness in 
t h i s  case while I was residing in South San Francisco, 
California, with my parents, Carol and Alvin Johnstcn. The 
police came t o  my house a t  night and talked t o  my parents 
and then took me t o  a police s tat icn in California t o  be 
investigated . 

The police told me that  they had talked t o  Ray Clark in 
Florida and that  he had said that  I had killed David Drake. 
The police also said that if I d idn ' t  cooperate with them 
and t e s t i f y  against Ray, then Ray would t e s t i f y  against me 
instead. I was told repeatedly that  I would f r y  in the 
e l ec t r i c  chair if I didn ' t  do what they wanted. This made 
me real ly mad a t  Ray Clark. 

The police then did the i r  "god copbad cop" routine in 
order t o  convince me that I needed t o  ta lk.  The g o d  cop 
was t e l l ing  me things would be better for  me if I would t e l l  
them what they wanted t o  know. He said he was sure that I 
had not really done anything, but he needed t o  know so tha t  
he could help. 

It was then, and af te r  they told me Ray Clark had 
fingered me and gave a statement tha t  I did it, that I gave 



the police my f i r s t  statement about Raymond Clark. A s  I 
reca l l ,  the police had a tape recorder and taped t h i s  
ccnversaticn. 

The police and the prosecutor met with me over and over 
before I f i n a l l y  t e s t i f i ed  against Ray. The prosecutor told 
me the questicns he would ask, and told me tha t  Susan, Ray's 
lawyer, would cross-examine me. I was told how t o  handle 
myself in court and how t o  answer the questicns. . . . 

(Affidavit of Ty Johnstm, cited in I n i t i a l  Brief of Appellant, pp. 40-41). Judge 

Schaef f e r  has explained : 

My name is Susan F. Schaef f e r  and I am a Circuit  Judge 
in Flor ida 's  Sixth Judicial  Circuit .  In 1977, I was an 
Assistant Public Defender and served as  t r i a l  attorney f o r  
Raymond Robert Clark when he faced charges of f i r s t  degree 
murder, kidnapping and extor t icn.  

A t  the time I represented Mr. Clark, I was never made 
aware that  h i s  co-defendant, Ty Jeffrey Johnstm, was told 
by the police tha t  Mr. Clark had fingered Mr. Johnstm a s  
the persm who had kil led the victim in t h i s  case. 

A t  the time I represented Mr. Clark, I was a l so  not 
made aware tha t  Ty Jeffrey Johnstm was told by the police 
tha t  if he d idn ' t cooperate and "do what they wanted " , Ray 
would t e s t i f y  against Ty and then Ty would "fry" in the 
e l e c t r i c  chair .  

A t  the time I represented Mr. Clark, I was a l so  not 
made aware that  Ty Jeffrey Johnstm made no statement t o  the  
police regarding t h i s  offense u n t i l  he was told by the 
police that  Ray had already made a statement tha t  Ty ki l led 
the victim in t h i s  case. 

A t  the time I represented Mr. Clark, nme  of the  
informatim described above was provided t o  me by the 
prosecutim . 

A l l  of the above is t rue  and accurate t o  the best of my 
reco l lec t im.  

(Aff idavit  of Susan Schaeff e r ,  cited in I n i t i a l  Brief of Appellant, p. 39). To 

c red i t  the  S t a t e ' s  account that  Mr. Clark has " fa i l [ed]  t o  show that  the s t a t e  



withheld anything from the defense" (State's Brief, p. 29) ,  t h i s  Court would have to  

find that JUdge Schaef fer  I s  sworn affidavit is a l i e .  Obviously, the State does not 

like what Judge Schaeff er I s  affidavits explain regarding her efforts to represent Mr. 

Clark. See also, Claim 11, supra. The State I s  disdain, however, is simply not -- 
enough t o  defeat Mr. Clark's claim. In t h i s  regard the law is clear: an evidentiary 

hearing is necessary a t  which the truth may be discerned, for the f i l e s  and records 

by no means demonstrate that Mr. Clark is entitled t o  "no relief .I1 Gorham v.  State, 

521 So. 1067, 1069 (Fla. 1988). 

JUdge Schaeff er I s  efforts  were not the only step Mr. Clark has taken in 

exercising due diligence and seeking t o  discern the truth. Former collateral counsel 

attempted t o  interview Johnstan. Johnston, then incarcerated, refused t o  talk. 

Present counsel then contact& Johnston. Johnston, now released, has f inally 

provided h i s  account. Present counsel also requested that the State disclose its 

f i l e s ,  a request which the State was required t o  comply with pursuant t o  Fla. Stat. 

section 119.01 et  seq. and Tribune Co., supra. The State refused. Present counsel -- - 
were provided w i t h  a release by Mr. Johnston and sought h i s  f i l e s  from h i s  former 

defense attorney, Allan Allweiss. Allweiss, now an assistant state attorney, also 

refused. 

It is remarkably ironic t o  hear the State assert that Mr. Clark's claim should 

not be heard because it was not brought earl ier  when it was the State i tself  that 

withheld the evidence a t  issue a t  t r i a l ,  on appeal, and during the post-conviction 

process. If Mr. Clark had relied solely an the State's good fa i th ,  the claim would 

never have been discerned a t  a l l .  The claim is before the Court because due 

diligence was exercised. The claim is before the Court because, f inally,  Johnston 



agreed t o  be interviewed and provide the t ru th .  For a l l  of the  Appellee's b r i e f ' s  

hyperbole, the  State  still hides its f i l e s .  If Mr. Clark's claim is as  f r ivolous as  

the Appellee's brief would have t h i s  Court believe, why is it that  the Pinellas 

County S ta te  Attorney's Office and Assistant State  Attorney Allweiss continue t o  

refuse t o  comply with the c lear  mandate of the  law? Why do they continue t o  hide 

the i r  f i l e s ?  7 

A t  the emergency ora l  argument m Mr. Clark's  Rule 3.850 motim conducted before 

the lower court ,  counsel spec i f ica l ly  urged tha t  the  court conduct a hearing a t  

which Mr. Clark would present the facts ref lect ing tha t  due dil igence was exercised, - 
that  the  fac tua l  basis of t h i s  claim was withheld by the State ,  and tha t  the  claim 

could not have been brought e a r l i e r  (Tr. 57). The t r i a l  court spec i f ica l ly  denied 

the request f o r  an evidentiary hearing8 since the court went m t o  address the merits 

of the claim (Tr. 59) and found tha t  the claim had no merit. In t h i s  regard the 

lower court erred.  

7~ounse l  cannot put t h i s  any other way. To the extent tha t  t h i s  brief r e f l ec t s  
an angry tone, tha t  anger cannot be cured by po l i t e  p rofess imal  writing. Mr. 
Clark's  counsel are  appalled by the S ta te ' s  actions and know of no other way t o  
express t he i r  anger. 

'AS discussed herein and in Mr. Clark's r n i t i a l  ~ r i e f  (p. 39, n.12) nei ther  Mr. 
Clark nor h i s  counsel were aware of the fac tua l  basis f o r  t h i s  Brady v.  Maryland 
claim, and counsel is still not aware of a l l  the  informatim, as  the S ta te  refuses t o  
disclose it. A p e t i t i m e r  cannot be faulted fo r  not r a i s i n g ~ a  claim e a r l i e r  when the 
s t a t e  i t s e l f  suppresses the "tools" upm which the claim can be based, see Walker v. 
Lockhart, 763 F. a3, 942, 955 n.26 (8th Cir.  1985), as the mi t ed  ~ t a t e s x p r e m e  Court 
has recently con£ irmed . Amadeo v . Zan t , - U.S. - (May 31, 1988). Is it too 
much t o  ask tha t  a court conduct an expeditious hearing on a claim of t h i s  magnitude 
when it has been the S t a t e ' s  own misconduct which prevented the pe t i t ioner  from 
e a r l i e r  bringing the claim? Is it too much t o  ask tha t  Mr. Clark be heard on t h i s  
issue before an executim forever forecloses presentation of the t rue  f a c t s ?  This is 
not rhetoric.  It is an appeal t o  t h i s  Court 's duty t o  see t o  it tha t  jus t ice  is 
done. 



1 
In support of the t r i a l  court ' s  merits ruling, a ruling made by a tr ibunal which 

never heard the f ac t s ,  never conducted an evidentiary hearing, and never ordered the 

State  t o  comply with Mr. Clark's legitimate requests f o r  the information contained in 

I 
the S ta te ' s  f i l e s  t o  which he was en t i t l ed ,  the State  argues that  Ty Johnston was 

vigorously cross-examined by defense counsel, and tha t  one aspect of the cross- 

examinatim was whether Ty believed it would be bet ter  f o r  him if he cooperated. 

I 
This, of course, ignores what is contained in Johnston's a f f idavi t ,  as it ignores the 

f a c t s  of what transpired a t  t r i a l .  Of course, Judge Schaeff e r  attempted t o  f u l l y  

cross-examine Johnstm a t  t r i a l .  Johnstm was the S ta te ' s  case. However, as  

discussed in  Mr. Clark's i n i t i a l  brief and herein, Judge Schaeffer was never provided 
I 

with c r i t i c a l  evidence which would have undermined t h i s  key witness ' credib i l i ty .  

Even without the disclosure,  the jury deliberated f o r  twelve (12) hours before 

reaching a gui l ty  verdict .  Had the evidence been disclosed there can be l i t t l e  doubt 

that  the resu l t s  of the proceedings would have been d i f fe ren t .  Ibited States v. 

Bagley, 105 S. C t .  3375 (1985). Prejudice here is more than apparent. 

The f i l e s  and records by no means show that  Mr. Clark is "ccnclusively" ent i t led 

t o  "no rel ief1 '  on t h i s  claim; an evidentiary hearing is more than proper, see Gorham - 
v. State ,  521 So. 23 1067 (Fla. 1988); Squires v. State,  513 So. 23 138 (Fla. 19871, 

fo r  a l l  of the reasms discussed herein and in  Mr. Clark's i n i t i a l  b r ie f .  



ISSUE I V  

ARGUmNT, INSTRUCTION AND COWNT BY THE PROSECUTOR AND 
COWL' THROUGHOUT THE COURSE OF TEE PROCEEDINGS RESULTING I N  
RAYMOND CLARK'S SENllENCE OF E A T H  DIMINISHED HIS CAPITAL 
SENTENCING JURY'S S N S  OF RESPONSIBILITY FOR TEE AWESOME 
CAPITAL SE NT!3NCING TASK THAT THE LAW WOULD CALL ON THEM TO 
PERFORM, AND MISLED AND MISINFORMED THEM AS TO THEIR PROPER 
ROLE, I N  VIOLATION OF MR. CLARK'S RIGHTS TO AN 
INDIVIDUALIZED AND RE LIABLE CAPITAL SE W N C I N G  
CETERMINATION, CALDWELL v. MISSISSIPPI, AND THE EIGHTH AND 
FOUEUEEfiRIH MNDmNTS. 

Mr. Clark relies m the  d i s c u s s i m  presented in  h i s  i n i t i a l  b r i e f .  H e  notes,  

c m t r a r y  t o  the  S t a t e ' s  a s s e r t i m ,  t ha t  any reasmed review of t h i s  record leaves no 

D doubt t ha t  Mr. Clark 's  case is absolutely d i s s im i l a r  t o  Harich v. Dugger, 844 F.X 

1464 (11th Cir .  1988) (en banc) , and t h a t ,  in f a c t ,  there  is no d i sce rn ib le  d i f fe rence  

between Mr. Clark 's  case and Mann v. Dugger, 844 F.X 1446 (11th C i r .  1988)(en banc). 

D See I n i t i a l  Brief of Appellant, Issue IV.  - 

ISSUE v 

MR. CLARK'S RIGHT TO A RELIABLE CAPITAL SENT!3NCING 
PROCEEDING WAS VIOLATED WHEN THE STATE DIRECTED ATTENTION TO 
IMPERMISSIBLE "VICI'IM IMPACT" EVIDENCE I N  VIOLATION OF THE 
EIGHTH AND FOWL'EENTH APEND~NTS.  

The S ta te  agrees t ha t  victim impact is a non-statutory aggravating f a c t o r ,  and 

D t h a t  such is not  permissible under Flor ida ' s  c ap i t a l  sentencing s t a t u t e  (Sta te  I s  

Brief ,  p. 35). However, s t rangely ,  the  S ta te  denies  t ha t  there  was any victim impact 

material  imparted t o  t he  sentencing body in Mr. Clark 's  case, and t h a t  comments made 

D in closing argument during the  sentencing phase were somehow relevant t o  aggravat im.  

This argument is contrary t o  the  record. The prosecutor I s  argument was t h a t  

" [ t l h i s  man  was merely i n f l i c t i n g  punishment m the  family. He already k i l l ed  one 

D 



man and he wanted t o  drive them through hell  as well. I suggest to  you that is 

atrocious, that is heinous, and that is cruel" (R.  3177-78). The prosecutor also 

argued : 

The cnly other people that were hurt -- and not with risk of 
death and not the mly other people -- citizens of th is  
community and particularly Mr. Drake's family, the family 
that no longer has him around to provide for their condort, 
provide their companicnship. 

. . Next he argued : - 
The next me, that the crime for which the defendant is t o  
be sentenced was committed for pecuniary gain. We know 
that, because he tried t o  cash that $5,000 check. So we 
know he killed for money. B u t  he didn 't stop there. No, 
s i r ,  he didn I t  stop there. He decided he was going to  t ry  
to  in f l i c t  pain m the family as well, t ry to  get some mmey 
from them when he couldn I t  get any money a t  the bank. So he 
was going to  leave them with the fa lse  hope that their 
husband and father might be returned t o  them w i t h  the simple 
payment of money when, in fact ,  Mr. Drake's body was rotting 
in the woods. There was no chance for him to  return to  
them, none a t  a l l .  

Then, he urged the same consideratims to the judge, who insisted upon 

cmducting sentencing in front of the jury: 

Judge, I think the court is well aware that Mr. Drake had a 
fine family that I s  s i t t ing  here in front row of the 
courtroom, and suffered a tremendous loss by h i s  murder. 

(ill. - a t  3214 1 .  These comments, among others reflected throughout the record, were 

precisely the type af impermissible victim impact information cmdemed in Booth v.  

Maryland, 107 S. C t .  2529 (1987). The prosecutor even urged that Mr. Clark should be 

sentenced to  death because of the suffering he inflicted m the family of Marshall 

Taylor, a previous victim of an offense Mr. Clark committed in California (ROA 3184). 



Thus, improper victim impact was urged both upcn the sentencing jury and the 
I 

sentencing court. No objectim was mde t o  these comments a t  t r i a l ,  and Judge 

Schaeffer's affidavit explains why: the legal bases for presenting such a claim were 

unavailable t o  her. See In i t i a l  Brief of Appellant, p. 64 n.16,; see also id. a t  p. - --- 
I 

15 (Affidavit of Susan Schaeff e r )  . 
In Mr. Clark's case, such matters "perverted" the sentencer's weighing process, 

i .e. ,  the sentencing jury's and judge I s  consideratim "concerning the ultimate 

questim whether in fact  [Raymond Clark should have been sentenced t o  die]  .I' Smith 

v.  Murray, 106 S. C t .  2661, 2668 (1986) (emphasis in original).  Accordingly, even on 

t h i s  basis alme the Statte I s  procedural default contentions must f a i l ,  for th is  

Court's "refusal to  consider the defaulted claim . . . [would] carr[yl w i t h  it the 

risk of a manifest miscarriage of justice." Smith v .  Murray, 106 S. C t .  at  2668. 9 

Mr. Clark I s  claim should be determined m the merits. The merits require rel ief .  10 

9~ounsel respecff ul ly note that this  argument was not presented and therefore 
not considered by the Court in Grossman v. State, 13 F.L.W. 127 (Fla., Feb. 18, 
1988). 

''In d d i t i m ,  it is again worth noting that the circuit court addressed t h i s  
issue m the merits a t  the emergency hearing m Mr. Clark's Rule 3.850 motion. The 
court never held that this  claim was barred in any regard (Tr. 63 e t  seq.). -- 



ISSUE V I  

THE FLORIDA SUPREME COURT HAS INTERPRl3TED "ESPECIALLY 
HE INOUS, ATROCIOUS, OR CRUEL1' I N  AN UNCONSTITUTIONALLY 
OVERBROAD MANNER, AND THAT CIRCUMSTANCE W A S  OVERBROADLY 
APPLIED TO THIS CASE, I N  VIOLATION OF THE EIGHTH AND 
FOURTEENTH AMENDMENTS. 

A s  explained in  Mr. Clark's  i n i t i a l  b r ie f ,  the issue raised by Mr. Clark's claim 

was ident ical  t o  that  raised in  Maynard v. Cartwright, 822 F . a  1477 (10th Cir. 

1987), oert. g r m t d ,  56 U.S.L.W. 3459 (Jan. 11, 1988). The United S ta tes  Supreme 

Court decided Maynard v. Cartwright, 43 Cr .  L. 3053, on June 6, 1988. Under the 

Cartwright d e c i s i m  , Mr. Clark is undeniably en t i t l e d  t o  post-convictim r e l i e f .  

Oklahoma's appl ica t im of its l'heinous, atrocious, and cruel" aggravating fac tor  

was patterned on t h i s  Court 's application of its counterpart i n  Florida. Maynard v. 

Cartwright, - supra. The ident ical  const i tut ional  infirmity m the basis af which the 

United States  Supreme Court struck down Oklahoma's application of tha t  circumstance 

is evidenced by the application of tha t  circumstance t o  Mr. Clark's  case. Mr. Clark 

challenged t h i s  factor  on h i s  d i r e c t  appeal t o  t h i s  Court. The Court then denied 

r e l i e f .  Now, post-Maynard v. Cartwright, t h i s  Court should r ev i s i t  the merits, and 

grant Mr. Clark the re l ief  t o  which he is en t i t l ed .  

Maynard v.  Cartwright did not ex is t  a t  the time of Raymond Clark's t r i a l ,  

sentencing, and d i r e c t  appeal. Cartwright, issued just  days ago, substant ia l ly  

a l t e r s  the standard pursuant t o  which Mr. Clark's  claim was determined m d i r e c t  

appeal. Like Hitchcock v.  Dugger, Cartwright represents a substant ia l  change in law 

requiring tha t  Mr. Clark's  claim be determined cn the merits pursuant t o  Rule 3.850. 

see generally, W i t t  v. State,  387 So. a 922 (Fla. 1980); 6. Morgan v.  Sta te ,  515 - - 
So. 23 656 (Fla. 1987); Downs v.  Dugger, 514 So. a 1069 (Fla. 1987). Just a s  



1 Hitchcock v. Dugger, 107 S.Ct. 1821 (1987), f e l l  within - W i t t ' s  analysis because it 

altered the standard of review which t h i s  Court ha3 previously applied t o  a c lass  of 

const i tut ional  claims, see Downs v. Dugger, supra, Cartwright has a lso altered the - - 
I standard of review. The claim should now be heard and relief should now be granted. 

Moreover, the new precedent involves the most fundamental of const i tut icnal  

e r rors  -- proceedings which v io la te  the standards enunciated in Cartwright render any 

I 
ensuing sentence a rb i t ra ry  and capricious Id. For t h i s  reascn also Mr. Clark's - 
eighth amendment claim is properly before the Court. What Mr. Clark has presented 

involves e r rors  of fundamental magnitude no l e s s  than those found cognizable in post- 

conviction proceedings in Reynolds v. State,  429 So. Zl 1331, 1333 (Fla. App. 

1983) (sentencing e r r o r ) ;  Palmes v. Wainwright, 460 So. Xi 362, 265 (Fla. 

1984) (suppression of evidence) ; Nova v. State,  439 So. Xi 255, 261 (Fla. App. 

1983)(right t o  jury t r i a l ) ;  O1Neal v. State,  308 So. Zl 569, 570 (Fla. a DCA 

1975)(right t o  not ice) ;  French v. State,  161 So. XI 879, 881 (Fla. 1st DCA 1964) 

(denial of continuance) ; Flowers v. State ,  351 So. Xi 3878, 390 (Fla. 1st DCA 

1977) (sentencing e r ro r )  ; Cole v. State,  181 So. Xi 698 (Fla. 33 DCA 1966) ( r ight  t o  

presence of defendant a t  taking of testimony). Moreover, because human l i f e  is a t  

stake, fundamental error  is more closely considered and more l ike ly  t o  be present 

where the death sentence has been imposed. See, e.g., Wells v. State,  98 So. a 795, -- 
801 (Fla. 1957) (overlook technical n ice t ies  where death penalty imposed); Burnette 

v. State ,  157 So. a 65, 67 (Fla. 1963) (error found fundamental "in view of the 

imposition of the supreme penalty"). 

This Court, a f t e r  a l l ,  exercises a very special  scope of review in capi ta l  cases 

and carefully scrut inizes  the proceedings result ing in sentences of death t o  



ensure rel iabil i ty and to  assure itself that those proceedings are free of error. 

See, e.g., Elledge v. State, 346 So. Xi 998, 1002 (Fla. 1977); Wilson v. Wainwright, -- 
474 So. Xi 1163, 1165 (Fla. 1985). T h i s  Court so reviewed the proceedings during Mr. 

Clark's direct  appeal and did not recognize the fundamental unreliability of t h i s  

death sentence -- the Court did not then have the benefit of Cartwright. Now, the 

thited States Supreme Court 's opinion establishes that Mr. Clark's death sentence was - 
unreliable. Relief is now undeniably war ranted . 

Mr. Clark was denied the most essential eighth amendment requirement -- h i s  - 
death sentence was constitutionally unreliable. Here, the eighth amendment 

violat ims directly resulted in a capital proceeding a t  which the sentencer's 

weighing process was "perverted", i.e., the error directly affected the sentencer I s  

consideratim Itcmcerning the ultimate quest i m  whether in fact  [Raymond Clark should 

have been sentenced t o  die]  .I1  Smith v. Murray, 106 S.Ct. 2661, 2668 (1986) (emphasis 

i n  original).  Given such circumstances, the Supreme Court has explained that - no 

procedural bar can be properly applied. . Beyond a l l  else that Mr. Clark - 
discusses herein, the ends of justice require that the merits of the claim now be 

heard, and that relief be granted. 

The State attempts to  distinguish Mr. Clark's claim from that found meritorious 

i n  Cartwright because "the Oklahoma court 's [had failed I to def ine the terms heinous, 

atrocious or cruel." (State I s  Brief at 39). The State further relies on the 

decisim in Proff itt v.  Florida, 428 U.S. 242 (1976), claiming that the decision 

there upheld the heinous, atrocious or cruel circumstance. 

The State errs  in its analysis. The prosecutorts argument, the penalty phase 

instructims, and the language of the t r i a l  court's sentencing order here are 



v i r t u a l l y  i d e n t i c a l  t o  t h e  language condemed a s  vague by both the  Tenth Ci rcu i t  and 

t h e  Lhited S t a t e s  Supreme Court in Cartwight. The language approved in P r d f i t t  

appears nowhere in these  proceedings. 

In P r o f f i t t  v. Florida,  428 U.S. 242, t h e  Lhited S t a t e s  Supreme Court approved 

t h i s  Court 's cms t ruc t ion  of the  "heinous, a t rocious  or  cruel" aggravating 

circumstance, holding: 

[The Florida Supreme Court I has recognized t h a t  while it is 
arguable " that  a l l  k i l l i n g s  a r e  a t rocious ,  . . . [ s l t i l l ,  we  
bel ieve t h a t  the  Legislature intended something 'especia l ly '  
heinous, a t rocious  or cruel when it authorized t h e  dea th  
penalty f o r  f i r s t  degree murder ." Tedder v. S t a t e ,  322 So. 
itl , a t  910. A s  a cmsequence, t h e  court  has indicated t h a t  
the  eighth s t a t u t o r y  provision is d i rec ted  m l y  a t  ''the 
conscienceless or p i t i l e s s  crime which is unnecessarily 
tor turous  t o  t h e  victim." S t a t e  v. Dixon, 283 So. 23, a t  9. 
See a l s o  Alf ord v. S ta te ,  307 So. itl 433, 445 (1975) ; 
Halliwell  v. S t a t e ,  [323 So. 23 5571, a t  561 [Fla.  19751. 
W e  cannot say t h a t  the  provision,  a s  s o  construed, provides 
inadequate guidance t o  those charged with the  du ty  of 
recommending or  imposing sentences in c a p i t a l  cases. 

P r d f i t t ,  428 U.S. a t  255-56 (footnote omitted).  

The construction approved in Proffi t t  was not  u t i l i z e d  a t  any s tage  of t h e  

proceedings in Mr. Clark ' s  case. The jury was simply instructed t h a t  one of the  

aggravating circumstances was "the crime f o r  which the  Defendant is t o  be sentenced 

was espec ia l ly  wicked, e v i l ,  a t rocious  or  cruel ."  (R. 1617). The t r i a l  c o u r t ' s  

sentencing order s t a ted  "the murder was committed . . . in a cool, ca l lous  and 

h e a r t l e s s  manner without mercy or  compassim f o r  t h e  victim, and therefore ,  was an 

espec ia l ly  heinous, a t rocious ,  and c rue l  crime1' (R. 2157, 2160). The explanatory or  

l imi t ing  language approved by Proff itt does not  appear anywhere in t h e  record. 

Nevertheless, m d i r e c t  appeal, t h i s  Court affirmed. 



Exactly the same scenario occurred in Cartwright: the jury found the murder to 

be "especially heinous, atrocious, or cruel," and the s ta te  appellate court affirmed, 

reciting facts  which in its opinim supported the applicatim of the circumstance. A s  

i n  Mr. Clark's case, the focus of the Oklahoma courts was upm the cruelty to  the 

victim who survived the attack and not upm the decedent who died instantaneously 

from a shotgun blast. The United States Supreme Court affirmed the Tenth Circuit 's 

grant of rel ief ,  explaining that the death sentence did not comply with the 

fundamental eighth amendment principle requiring the limitatim of capital 

sentencers ' d iscre t im . Here the limiting language approved in Prdf itt was ignored 

and the crime was found to  be heinous, atrocious, and cruel m the basis of the 

suffering of the victim's family. The dele t im of the Prdf i t t  limitations renders 

the applicatim of the aggravating circumstance in th is  case subject t o  the same 

attack found meritorious i n  Cartwright. The Supreme Court 's eighth amendment 

analysis fu l ly  applies to Mr. Clark's case; the identical factual circumstances upon 

which relief was mandated i n  Cartwright are present here. The result here should be 

the same as in Cartwright: 

Claims of vagueness directed a t  aggravating circumstances 
defined in capital punishment statutes are analyzed under 
the Eighth Amendment md characteristically assert that the 
challenged provisim f a i l s  adequately to  inform juries what 
they mus t  find t o  impose the death penalty and as a result 
leaves them and appellate courts w i t h  the kind of open-ended 
discre t im which was held invalid in Furman v. Georgia, 408 
U.S. 238 (1972).  

EUmm held that Georgia I s  then-standardless capital 
punishment statute was being applied in an arbitrary and 
capricious manner; there was no principled means provided 
t o  distinguish those that received the penalty from those 
that did not. E.g., id.,  at  310 (Stewart, J., concurring) ; 
id., a t  311 (White, x, concurring). Since EU-, our - 
cases have insisted that the channeling and limiting of the 



sen t ence r  's d i s c r e t i o n  in imposing t h e  d e a t h  p e n a l t y  is a 
fundamental c o n s t i t u t i o n a l  requirement f o r  s u f f i c i e n t l y  
minimizing t h e  r i s k  of wholly a r b i t r a r y  and c a p r i c i o u s  
a c t i o n .  Gregg v.  Georgia, 428 U.S. 153, 189, 206-207 (1976) 
(opinion of S tewar t ,  Powell, and Stevens,  JJ. 1; id., a t  220- 
222 (White, J., concurr ing in judgment); ~ p a z i 6 v .  
F lo r ida ,  468 U.S. 447, 462 (1984); Lowenfield v.  Phelps,  484 
U.S. f -- (1988).  

Godfrey v.  Georgia, 446 U.S. 420 (19801, which is ve ry  
r e l evan t  he re ,  appl ied t h i s  c e n t r a l  t e n e t  of E ighth  

- 

Amendment law. The aggrava t ing  circumstance a t  i s s u e  t h e r e  
permit ted a person t o  be sentenced t o  d e a t h  i f  t h e  o f f e n s e  
"was ou t rageous ly  or wantonly v i l e ,  h o r r i b l e  or inhuman i n  
t h a t  it involved t o r t u r e ,  d e p r a v i t y  of mind, or an 
aggravated b a t t e r y  t o  t h e  vict im."  Id., at  422. The jury  
had been i n s t r u c t e d  i n  t h e  words o f T h e  s t a t u t e ,  bu t  its 
v e r d i c t  r e c i t e d  on ly  t h a t  t h e  murder was "outrageously or 
wantonly v i l e ,  h o r r i b l e  or inhuman." The Supreme Court of 
Georgia, i n  a f f i rming  t h e  d e a t h  sen tence ,  held only t h a t  t h e  
language used by t h e  ju ry  was "not ob jec t ionable"  and t h a t  
t h e  evidence supported t h e  f i n d i n g  of t h e  presence of t h e  
aggrava t ing  circumstance,  t h u s  f a i l i n g  t o  r u l e  whether,  on 
t h e  f a c t s ,  t h e  o f f e n s e  involved t o r t u r e  or an aggravated 
b a t t e r y  t o  t h e  v ic t im.  Id., at  426-427. Although t h e  
Georgia Supreme Court f i t h e r  c a s e s  had spoken in terms of 
t h e  presence or absence of t h e s e  f a c t o r s ,  it d i d  n o t  d o  s o  
i n  t h e  d e c i s i o n  under review, and t h i s  Court held t h a t  such 
an a p p l i c a t i o n  of t h e  aggrava t ing  circumstance was 
u n c o n s t i t u t i o n a l ,  saying: 

"In t h e  c a s e  before  u s ,  t h e  Georgia Supreme Court has  
aff i rmed a sen tence  of d e a t h  based upon n o  more than a 
f i n d i n g  t h a t  t h e  o f f e n s e  was 'ou t rageous ly  or wantonly 
v i l e ,  h o r r i b l e  and inhuman. ' There is noth ing  i n  t h e s e  
few words, s t and ing  a lone ,  t h a t  imp l i e s  any inhe ren t  
r e s t r a i n t  on t h e  a r b i t r a r y  and c a p r i c i o u s  i n f l i c t i o n  of 
t h e  d e a t h  sen tence .  A person of o rd ina ry  s e n s i b i l i t y  
could f a i r l y  cha rac t e r i zed  almost eve ry  murder a s  
'ou t rageous ly  or wantonly v i l e ,  h o r r i b l e  and inhuman. ' 
Such a view may, in f a c t ,  have been one t o  which t h e  
members of t h e  ju ry  i n  t h i s  ca se  subscr ibed .  If  so, 
t h e i r  p reconcept ions  were n o t  d i s p e l l e d  by t h e  t r i a l  
judge 's  s en t enc ing  i n s t r u c t i o n s .  These gave t h e  ju ry  
no  guidance concerning t h e  meaning of any of [ t h e  
aggrava t ing  circumstance I s ]  terms. In f a c t ,  t h e  j u ry ' s  
i n t e r p r e t a t i o n  of [ t h a t  c i rcumstance]  can only  be t h e  
s u b j e c t  of shee r  specu la t i on  . " - Id., a t  428-429 



(footnote omitted ) . 
The affirmance of the  death sentence by the  Georgia 

Supreme Court was held t o  be insuf f i c ien t  t o  cure the  jury 's  
unchanneled d i sc re t ion  because tha t  court  f a i l ed  t o  apply 
its previously recoqnized l imi t ing  construction of the  
aggravating circumstance. id., a t  429, 432. This Court 
concluded t h a t ,  a s  a r e s u l t 3  the  vague construction 
applied, there  was "no principled way t o  d i s t ingu ish  t h i s  
case, in which the  death  penalty was imposed, from the  many 
cases in which it was not." H., a t  433. Compare P r o f f i t t  
v. Florida, 428 U.S. 242, 254356 (1976). It p la in ly  
rejected the  submission t ha t  a pa r t i cu l a r  set of f a c t s  
surrounding a murder, however, shocking they might be, were 
enough in themselves, and without some narrowing pr inc ip le  
t o  apply t o  those f a c t s ,  t o  warrant the  imposition of the  
death penalty. 

We think the  Court of Appeals was qu i t e  r igh t  in holding 
t ha t  W f r e y  con t ro l s  t h i s  case. F i r s t ,  the language of the 
Oklahoma aggravating circumstance a t  issue--"especially 
heinous, atrocious,  or cruel1'--gave no more guidance than 
the  "outrageously or  wantonly v i l e ,  hor r ib le  or inhuman" 
language t ha t  the  jury returned in its verdic t  in 
Wf rey .  . . . 

Second, the  conclusion of the  Oklahoma court  t ha t  the  
events reci ted by it "adequately supported the  jury 's  
f inding" was indist inguishable from the  action of the  
Georgia court in Wf rey ,  which f a i l e d  t o  cure the  
unfettered d i sc re t ion  of the  jury and t o  s a t i s f y  the  
commands of the  Eighth Amendment. The Oklahoma court r e l i ed  
on the  f a c t s  t h a t  Cartwright had a motive of ge t t i ng  even 
with the  vict ims,  t ha t  he l ay  in wait f o r  them, t ha t  the  
murder vict im heard the  b l a s t  t ha t  wounded h i s  wife, t ha t  he 
again b ru ta l ly  attacked the  surviving wife, t ha t  he 
attempted t o  conceal h i s  deeds, and t ha t  he attempted t o  
s t e a l  the  vic t imst  belongings. 695 P.23, a t  554. Its 
conclusion t h a t  on these  f a c t s  the  jury 's  verdic t  t ha t  the  
murder was espec ia l ly  heinous, a t rocious ,  or cruel was 
supportable d id  no t  cure the  cons t i tu t iona l  in f i rmi ty  of the  
aggravating circumstance. 

b 
Cartwright , supra. - 

In Mr. Clark 's  case, a s  in Cartwright, what was re l ied  upon by the  jury, t r i a l  

cour t ,  and Florida Supreme Court did not  guide or channel sentencing d i s c r e t i on .  



L i k e w i s e ,  here, no "limiting ~ m s t r u c t i m ~ ~  was ever applied t o  the "heinous, 

atrocious or cruel1' aggravating circumstance. Finally, the Florida Supreme Court did 

not cure the unlimited d i s c r e t i m  exercised by the jury and t r i a l  court by its 

r e c i t a t i m  of fac ts .  L i k e  Cartwight, Mr. Clark is ent i t led t o  r e l i e f .  

ISSUE V I I  

M R .  CLARK'S RIGHT TO CONFRONTATION AS GUARANIEED BY THE 
FIETH, SIXTH, EIGHTH, AND FOURTEENTH AMENMNTS TO THE 
UNITED STATES CONSTITUTION AND ARTICLE 18, SECTION 16 OF TEE 
FLORIDA CONSTITUTION, WAS VIOLATED BY TEE TRIAL COURT'S 
IMPROPER HESTRICTION OF CROSS-EXAMINATION OF THE CO- 
CEFE NDANT AS TO TEE ENEFIT HE WOULD RECE IVE FROM TESTIFYING 
A S  TEE STATE ' S STAR WITNESS. 

The State  argues that  t h i s  issue is an abuse of Rule 3.850 proceedings. The 

circuit court found it t o  be untimely (Tr. 68), but not  abusive (Tr. 91). The State  

a lso argues i n  its brief t o  t h i s  Court that  t h i s  issue has been raised previously i n  

other forms. Notwithstanding the S ta te ' s  a s se r t ims ,  no procedural bar t o  merits 

review can be applied where, as here, the c a n s t i t u t i m a l  e r rors  precluded the 

development of t r ue  f a c t s  and perverted the jury's de l ibe ra t ims  a t  t r i a l  and 

sentencing. Smith v. Murray, 106 S. C t .  2261, 2268 (1986); Murray v. Carrier,  477 

U.S. 478 (1986). Relief is proper. 



ISSUE V I I I  

MR. CLARK WAS SUBSTANTIALLY PREJUDICED BY INTRODUCTION OF 
EVIDENCE ABOUT AND JUDC23 COMMENT UPON HIS REFUSAL TO PROVIDE 
A VOICE EXEMPLAR, I N  VIOLATION OF HIS FIETH, EIGHTH AND 
FOURIXENTH AMENDENT RIGHTS. 

The S ta te  may believe t h i s  issue t o  be an abuse of the  Ru le  3.850 process 

proceeding (S t a t e ' s  Brief ,  p. 41),  but the  c i r c u i t  court did not  f ind it t o  be such 

T r .  9 The lower court  ruled cn the  merits  (Tr. 75). This Court should rule on 

the  merits  a s  well and grant  Mr. Clark the  re l i e f  t o  which he is e n t i t l e d .  

ISSUE I X  

MR. CLARK'S DEATH SENTENCE RESTS UPON AN UNCONSTITUTIONAL 
AUTOMATIC AGGRAVATING CIRCUMSTANG3. 

The S t a t e  again argues an abuse of the  Ru le  3.850 process with regard t o  t h i s  

issue. Again, here, the  c i r c u i t  court ruled cn the  merits (Tr.  82).  On the  meri ts ,  

i ron ica l ly ,  the  S ta te  argues t h a t  three  f e lon i e s  (kidnapping, the  forced writ ing of a 

check, and e x t o r t i m )  e s t ab l i sh  evidence of premeditation. The f a c t  of the  matter is 

tha t  both felony murder and premeditated were argued t o  t he  jury, a general verdic t  

was returned, and there  is r ea l l y  no way t o  know the  bas i s  of t h a t  verdic t .  Lhder 

recognized cons t i tu t i cna l  pr inciples ,  i f  cne of two poss ible  grounds f o r  a ve rd ic t  is 

lega l ly  insuf f i c ien t  or cons t i tu t i cna l ly  improper, the  jury verdic t  must  be set 

aside.  See M i l l s  v. Maryland, - - - U.S. (No. 87-5367, June 6, 19881, s l i p  op. a t  

8, c i t i n g  Yates v. m i t e d  S ta tes ,  354 U.S. 298, 312 (1957) and Stromberg v. 

Cal i fornia ,  283 U.S. 359 (1931). Clearly then it is of no moment t h a t  the  jury could 

have found premeditaticn; s ince  they axlld have found felony murder, t h i s  i ssue  must  -- 
be addressed and r e l i e f  m u s t  be granted. 



The bedrock p r inc ip le  upm which the  Supreme Court 's  modern c a p i t a l  punishment 

jurisprudence is founded is t h a t  a cap i t a l  sentencing determinat im mus t  be 

individualized. To t h i s  end, 

an aggravating circumstance must genuinely narrow the  c l a s s  
of p e r s m s  e l i g i b l e  f o r  the  death  penalty and must 
reasmably j u s t i f y  the  imposit im of a more severe sentence 
on the  defendant compared t o  o thers  found g u i l t y  of murder. 

Zant v. Stephens, 462 U.S. 862, 876 (1983). An aggravating circumstance which f a i l s  

under t h a t  test results in an a rb i t r a ry ,  f reakish ,  and wrmqful sentence of death.  

In Mr. Clark 's  case, the  aggravating circumstances found f a i l  t h a t  test (See - 
I n i t i a l  Brief of Appellant, pp. 57-60). Cmsequently, Mr. Clark 's  dea th  sentences 

are wrongful. -- See also Godfrey v. Georgia, 446 U.S. 420 (1980) (overbroad applicat ion 

of aggravating f a c t o r s  abrogates the  eighth amendment) . 
Given the  fundamental wrongfulness of these dea th  sentences, the  S t a t e ' s  alleged 

procedural bars do not  overcome Mr. Clark I s  r i gh t  t o  post-conviction r e l i e f  .I1 The 

Supreme Court has held t h a t  "where a c o n s t i t u t i m a l  v i o l a t i m  has probably r e s u l t d  

in the  conviction of me who is ac tua l ly  innocent, a . . . court may grant  [ r e l i e f ]  

even in the  absence of a showing of cause f o r  the  procedural de f au l t . "  Murray v. 

Carr ier ,  106 S. C t .  2639, 2650 (1986). Clearly, the  e r r o r s  in t h i s  case ( the  

sentencing court  's wrongful [overbroad ] app l i c a t im  of aggravating circumstances) 

meets t ha t  t e s t ,  f o r  Mr. Clark has been sentenced t o  death  although he is innocent in 

the  m l y  sense meaningful t o  a c ap i t a l  sentencing determination : 

l 1 ~ r .  Clark 's  I n i t i a l  Brief explained why such procedural bars  a re  unavailing. 
Here, he explains why, given the  nature of the  e r ro r  a t  issue, t h i s  Court should no t  - 
en te r ta in  the  S t a t e ' s  procedural de f au l t  cmtentims. 



In the  c m t e x t  of death penalty habeas corpus l i t i g a t i m ,  
me may be g u i l t y  of murder and yet  not  subject  t o  t he  death 
penalty. Thus, when I d v o c a t e  t ha t  a d i s t r i c t  judge ought 
t o  be able t o  hear a p e t i t i m  brought by me claiming 
innocence, I would i n t e rp r e t  "innocence", where t he  dea th  
penalty is involved a s  being innocent of any s t a t u to ry  
aggravating circumstance e s sen t i a l  t o  e l i g i b i l i t y  f o r  t he  
death  penalty. 

Moore v. Kemp, supra, 824 F. 2d a t  878 ( H i l l ,  J., with Fay and Edmondsm , JJ. , - 
dissen t ing) .  Mr. Clark 's  "claim of innocence1' meets t h e  test enunciated by the  

d i s sen t ing  judges, a s  w e l l  a s  the  majority, of t h e  Moore v. Kemp -- en banc Court. See - 
824 F . Z  a t  856-57 (majori ty o p i n i m ) ,  ci t ing Murray v. Carr ier  and Smith v.  Murray. 

In Mr. Clark 's  case, the  wrongful appl ica t icn  of aggravating f a c t o r s  "perverted" t h e  

sentencer ' s  weighing process, i.e., the  sentencing jury 's  and judge's ccns idera t im 

"concerning t he  ult imate ques t im  whether in f a c t  [Raymond Clark should have been -- 
sentenced t o  d i e ] . "  Smith v. Murray, 106 S. C t .  2661, 2668 (1986)(emphasis in  

o r i g i n a l ) .  Accordingly, the  S t a t e ' s  procedural de f au l t  contenticns mus t  f a i l ,  f o r  

t h i s  Court 's  r e fusa l  t o  cms ide r  t he  claim "[would] ca r r [y ]  with it the  risk of a 

manifest miscarriage of just ice."  Smith v. Murray, 106 S. Ct. at 2668. 

Mr. Cla rk ' s  claim must be determined an the  merits. The meri ts  c a l l  f o r  r e l i e f .  

ISSUE X 

THE TRIAL COURT'S UNCONSTITUTIONAL SHIFJ?ING OF THE BURDEN OF 
PROOF I N  ITS INSTRUCTIONS AT SENIENCING CEPRIVED MR. CLARK 
OF HIS RIGmS TO DUE PRmSS AND EQUAL PROIECI'ION OF LAW, AS 
WELL AS HIS RIGHTS UNDER THE E I G m H  AND FOURFEENTH 
MNDMEWTS. 

In h i s  Rule 3.850 moticn, Mr. Clark raised t h i s  i ssue  a s  fundamental 

cons t i tu t iona l  e r ro r .  No procedural bar can be ascribed t o  Mr. Clark 's  claim: t h i s  

cons t i tu t iona l  e r ro r  is of t he  type which ' 'pervert[ed] the  jury 's  d e l i b e r a t i m s  



concerning t h e  ultimate ques t ion  whether in f a c t  [Raymond Robert Clark should have -- 
been sentenced t o  d i e . ] "  Smith v. Murray, supra, 106 S. Ct. a t  2668 (emphasis in  

o r i g i n a l ) .  Moreover, s i n c e  Mr. C la rk ' s  claim is a l s o  founded upon Caldwell  v.  

Mis s i s s ipp i ,  105 S. Ct.  2633 (1985),  ample grounds e x i s t  demonstrat ing t h a t  t h e  c la im 

is n o t  s u b j e c t  t o  procedura l  d e f a u l t  . - See Wams v. Dugger, 816 F. 2d 1493 (11th C i r .  

1987) .  Obviously, n e i t h e r  M i l l s  v.  Maryland, 43 Cr. L. 3056 (June 6, 1988) nor  

Ca ldwl l  e x i s t e d  a t  t h e  time of Mr. C l a r k ' s  t r i a l  and d i r e c t  appeal  o r  p rev ious  Rule 

3.850 motion. Mills and Ca ldwl l  demonstrate  t h a t  n o  procedura l  bar  can be appl ied 

t o  Mr. C l a r k ' s  c la im and t h a t  3.850 r e l i e f  is proper .  

The f o c u s  of a ju ry  i n s t r u c t i o n  claim is t h e  manner i n  which a reasonable  j u ro r  

could have i n t e r p r e t e d  t h e  i n s t r u c t i o n s .  See Franc i s  v.  Frankl in ,  471 U.S. 307 - 
(1985); Srmdstrom v. Montana, 442 U.S. 510 (1979) .  The gravamen of Mr. C l a r k ' s  

c la im is t h a t  t h e  ju ry  was t o ld  t h a t  d e a t h  was presumed app rop r i a t e  once aggrava t ing  

circumstances were e s t a b l i s h e d ,  u n l e s s  Mr. Clark proved t h a t  t h e  m i t i g a t i n g  

circumstances outweighed t h e  aggrava t ing  circumstances.  A reasonable  j u ro r  could 

have w e l l  understood t h a t  m i t i g a t i n g  circumstances were f a c t o r s  c a l l i n g  f o r  a l i f e  

sen tence ,  t h a t  aggrava t ing  and m i t i g a t i n g  circumstances had d i f f e r i n g  burdens of 

p roof ,  and t h a t  l i f e  was a p o s s i b l e  pena l ty  while  a t  t h e  same time understinding, 

based on t h e  i n s t r u c t i o n s ,  t h a t  Mr. Clark had t h e  u l t i m a t e  burden t o  prove t h a t  l i f e  

was app rop r i a t e .  

A££ irming ind i spu tab l e  p r i n c i p l e s  regard ing  t h e  heightened r e l i a b i l i t y  required 

i n  c a p i t a l  sen tenc ing  proceedings,  t h e  Eleventh C i r c u i t  ha s  found a presumption such 

a s  t h e  one employed h e r e  t o  v i o l a t e  t h e  e i g h t h  amendment: 



Presumptions in the  context of criminal proceedings have 
t r a d i t i m a l l y  been viewed a s  cons t i tu t imal ly  suspect. 
Smdstrom v .  Montana, 442 U.S. 510 (1979) ; Francis v.  
Franklin, 471 U.S. 307 (1985). When such a presumption is 
employed in sentencing instructions given in a capi ta l  case, 
the risk of infecting the jury's determination is magnif ied. 
An instruction tha t  death is presumed t o  be the  appropriate 
sentence tilts the scales  by which the jury is t o  balance 
aggravating and mitigating circumstances in favor of the 
s t a t e .  

It is now clear  that  the s t a t e  cannot r e s t r i c t  the 
mitigating evidence t o  be considered by the sentencing 
authority. Hitchcock v. Dugger, 107 S. C t .  1821 (1987); 
Eddings v.  Oklahoma, 455 U.S. 104 (1982); Lockett v .  Ohio, 
438 U.S. 586 (1978). . . . Rather than follow Florida's  
scheme of balancing aggravating and mitigating circumstances 
as  described in ~ r o f f i t t  [v. ~ l o r i d a ,  428 U.S. 242, 258 
(1976)], the t r i a l  judge instructed the jury in such a 
manner as v i r tua l ly  t o  assure a sentence of death. A 
mandatory death penalty is consti t u t i m a l l y  impermissible. 
Wocdscn v. North Carolina, 428 U.S. 280 (1976); see also -- 
State v. Watson, 423 So. XI 1130 (La.  1982) (instructions 
which informd jury that  they must return recommendation of 
death upon finding aggravating circumstances held 
uncmsti tut ional) .  Similarly, the instruction given is so 
skewed in favor of death that  it f a i l s  t o  channel the jury's 
sentencing discretion appropriately. CT. Gregg v .  Georgia, 
428 U.S. 153, 189 (1976) (sentencing au thor i ty ' s  discret ion 
must  "be sui tably directed and limited so as t o  minimize the 
risk of wholly a rb i t ra ry  and capricious action").  

Jackson v.  Dugger, 837 F. XI 1469 (11th Ci r . ) ,  cert. d a i d ,  43 Cr. L. 4051 (1988). -- 
The Eleventh Ci rcu i t ' s  concerns about such a presumption echo the concerns 

emphasized by the Chited States Supreme Court i n  its recent decision in M i l l s  v. 

Maryland, supra. There, the Court focused m the special  danger that  an improper 

understanding of jury instructions in a capi ta l  sertencing proceeding could result in 

a f a i lu re  t o  consider fac tors  cal l ing fo r  a l i f e  sentence: 

Although jury discretion mus t  be guided appropriately by 
objective standards, see Gcdf rey v.  Georgia, 446 U.S. 420, - 
428 (1980) (p lura l i ty  opinion), it would certainly be the - - 
height of arbi t rar iness  t o  allow or require the imposition 



of the death penalty [when the jury's  weighing process is 
dis tor ted by an improper i n s t r u c t i m ]  . It  is beyond dispute 
tha t  in a capi ta l  case " ' the  sentencer [may] not be 
precluded from cmsidering, as  a mitigating fac tor ,  any 
aspect of a defendant's character or record and my of the 
circumstances of the offense tha t  the defendant proffers  as  
a basis fo r  a sentence l e s s  than death. I'' Eddings v. 
Oklahoma, 455 U.S. 104, 110 (19821, quoting Lockett v.  Ohio, 
438 u.S. 586, 604 (1978) (p lura l i ty  opin im)  (emphasis in 
o r ig ina l ) .  - See Skipper v. South Carolina, 476 U.S. 1, 4 
(1986). The corollary that  "the sentencer may not refuse t o  
cansider or be precluded from cmsiderinq 'an; relevant 
mitisat  ina evidence I r '  is euuallv "well established. " Ibid . - 
(emphasisddded ) , quoting sding;, 455 u.s., a t  114. 

Mills, supra, s l i p  op. a t  6 (footnotes omitted). CT. Hitchcock v. Dugger, 107 S. C t .  -- - 

The Mills Court cmcluded tha t ,  in the capi ta l  sentencing cmtext ,  the - 
Cmsti tut ion requires resentencing unless a reviewing court can rule out the 

poss ib i l i ty  t ha t  the jury's verdict  rested an an improper ground: 

With respect t o  findings of gu i l t  m criminal charges, t h e  
Court cms i s t en t ly  has followed the rule tha t  the jury's  
verdict mus t  be s e t  aside if it could be supported m m e  
ground but not m another, md the reviewing-court was 
uncertain which of the two grounds was relied upm by the 
jury in reachinq the verdict .  See, e.q., Yates v. Lhited - - -- 
States,  354 U.S: 298, 312 (1957) ;- str%mberg v.  California, 
283 U.S. 359, 367-368 (1931). In reviewing death sentences, 
t h e  Court has demanded even greater cer ta inty that  the 
jury's cmclusians rested an proper grounds. See, e.g., 
Lockett v. Ohio, 438 U.S., a t  605 ("[Tlhe r i s f i h a n h e  
death penalty w i l l  be imposed in s p i t e  of fac tors  which may 
c a l l  f o r  a l e s s  severe penalty . . . is unacceptable and 
incompatible with the commands of the Eighth and Fourteenth 
Amendmentsn); Andres v.  Lhited States ,  333 U.S. 740, 752 
(1948) ("That reasonable men might derive a meaning from t h e  
instruct icns  given other than the proper meaning of 
[ sec t im  I 567 is probable. In death cases doubts such as  
those presented here should be resolved in favor of the 
accusedr'); accord, Z a n t  v. Stephens, 462 U.S. 862, 884-885 
(1983). Lhless we can rule out the substant ia l  poss ib i l i ty  
that  the jury may have rested its verdict  an the "improper" 
ground, we mus t  remand fo r  resen tencing . 



Mills, supra, s l i p  op. a t  8-9 (footnotes omitted).  The c i r c u i t  cour t  f a i l e d  t o  apply -- 
t h a t  c m s t i  t u t i m a l l y  mandated standard t o  Mr. Clark I s  case. 

The e f f e c t s  feared by t h e  Jacksm and Mills cour ts  a r e  p rec i se ly  the  e f f e c t s  - 
resu l t ing  from t h e  burden-shifting i n s t r u c t i m  given in  Mr. Clark ' s  case. In being 

ins t ructed  t h a t  mi t igat ing circumstances must outweigh aggravating circumstances 

before t h e  jury could recommend l i f e ,  the  jury was e f f e c t i v e l y  told t h a t  once 

aggravating circumstances were es tabl ished,  it need n o t  consider mi t igat ing 

circumstances unless those mi t igat ing circumstances outweighed t h e  aggravating 

circumstances. CE. Mills, supra. Thus, the  jury was precluded from considering --- 
mit igat ing evidence and from evaluating the  " t o t a l i t y  of the  circumstances," Dixm v. 

S ta te ,  283 So. 2d 1, 10 (1973), in cms ider ing  t h e  appropriate penalty. There is a 

" subs tan t i a l  p o s s i b i l i t y "  t h a t  t h i s  understanding of the  jury ins t ruc t ions  by a jury 

which del ibera ted  a t  g rea t  lengths resulted in  a dea th  recommendation d e s p i t e  f a c t o r s  

c a l l i n g  f o r  l i f e .  Mills, supra. Mr. Clark I s  sentence of death must be vacated. -- 

ISSUE X I  

THE TRIAL COURT 'S INSTRUCTIONS THAT A VERDICT OF LIFE 
IMPRISONMENT HAD TO BE RENDERED BY A MAJORITY OF THE JURY 
MATERIALLY MISLED THE JURY AS TO ITS ROLE AT SERIENCING AND 
CREATED THE CONSTITUTIONALLY UNACCEPTABLE RISK THAT DEATH 
MAY HAVE BEEN IMPOSED DESPITE FACTORS CALLING FOR LIFE, I N  
VIOLATION OF MR. CLARK'S RIGmS UNDER THE EIGHTH AND 
FOURTEENTH AMENDMENTS. 

M r .  Clark respect fu l ly  submits t h a t  t h e  merits of t h i s  i s sue  must be addressed. 

Cause exists because an i n t e g r a l  aspect  of the  e ighth  amendment analys is  upon which 

Mr. Clark ' s  claim is founded -- Caldwell v. Mississippi ,  105 S. C t .  2633 (1985)-- 

represents  a s u b s t a n t i a l  change in the  law s u f f i c i e n t  t o  e s t a b l i s h  "cause", see Mams -- 



v. Dugger, 816 F.23 1493 (11th C i r .  1987),  as does  M i l l s  v. Maryland. Moreover, n o  

procedura l  bar  can be ascr ibed t o  t h i s  c la im f o r  it involves e i g h t h  amendment e r r o r  

which served t o  "pe rve r t  t h e  j u r y ' s  d e l i b e r a t i c n s  cmcern ing  t h e  u l t i m a t e  ques t ion  

whether in f a c t  [Raymad Robert Clark should have been sentenced t o  d i e ] . "  Smith v. -- 
Murray, 106 S. C t .  2661, 2668 (1986) (emphasis in o r i g i n a l ) .  In de te rmining  whether 

an i n s t r u c t i o n  misled t h e  jury, a cou r t  must de te rmine  how a r e a s m a b l e  juror  would 

have understood t h e  i n s t r u c t i c n .  M i l l s  v. Maryland, No. 87-5367 (me 6, 19881, 

c i t ing,  Franc is  v. Frankl in ,  471 U.S. 307 (1985) and Sandstrom v. Mcntana, 442 U.S. 

510 (1979). In t h e  c a p i t a l  sen tenc ing  cmtext, t h e  C o n s t i t u t i m  r e q u i r e s  

resentenc ing  unless a reviewing c o u r t  can r u l e  ou t  t h e  p o s s i b i l i t y  t h a t  t h e  ju ry ' s  - 
v e r d i c t  res ted  cn an improper ground: 

With r e spec t  t o  f i n d i n g s  of g u i l t  m c r imina l  charges,  t h e  
Court c o n s i s t e n t l y  has  followed t h e  r u l e  t h a t  t h e  j u r y ' s  
v e r d i c t  must be set a s i d e  i f  it could be supported on me 
ground but  n o t  on another ,  and t h e  reviewing c o u r t  was 
uncer ta in  which of t h e  two grounds was r e l i e d  upm by t h e  
jury in reaching t h e  v e r d i c t .  See, e.g., Yates v .  Lhited -- 
S t a t e s ,  354 U.S. 298, 312 (1957); Stromberg v. C a l i f o r n i a ,  
283 U.S. 359, 367-368 (1931).  In reviewing d e a t h  sen tences ,  
t h e  Court has  demanded even g r e a t e r  c e r t a i n t y  t h a t  t h e  
ju ry ' s  c o n c l u s i m s  res ted  on proper  grounds. See, e.g., -- 
Lockett  v. Ohio, 438 U.S., at 605 (" [Tlhe r i s k  t h a t  t h e  
d e a t h  pena l ty  w i l l  be imposed in  s p i t e  of f a c t o r s  which may 
ca l l  f o r  a less severe  pena l ty  . . . is unacceptable  and 
incompatible wi th  t h e  commands of t h e  Eighth  and Fourteenth 
Amendments1'); Andres v. m i t e d  S t a t e s ,  333 U.S. 740, 752 
(1948) ("That reascnable men might d e r i v e  a meaning from t h e  
i n s t r u c t i m s  given o the r  than the proper  meaning of 
[ s e c t i m ]  567 is probable.  In d e a t h  cases doubts  such as 
those  presented here should be resolved i n  f avo r  of t h e  
accused");  accord, Zant v. Stephens, 462 U.S. 862, 884-885 
(1983). Unless we can r u l e  ou t  t h e  s u b s t a n t i a l  p o s s i b i l i t y  

- - 

t h a t  t h e  jury may have r e s t ed  its v e r d i c t  an t h e  "improper" 
ground, we  must remand f o r  resentencing.  

Mills, supra, s l i p  op. at  8-9 ( foo tno te s  omi t ted) .  -- 



The special  danger of an improper understanding of jury instructions in a 

capi ta l  sentencing proceeding is tha t  such an improper understanding could result in 

a f a i lu re  t o  consider fac tors  cal l ing for  a l i f e  sentence: 

Although jury d i s c r e t i m  must be guided appropriately by 
objective standards, - see Gcdf rey v. ~ e o r ~ i a ,  446 U.S. 420, 
428 (1980) (plural i ty  opin im) ,  it would certainly be the - - 
height of arbi t rar iness  t o  allow or require the impositian 
of the death penalty [when the jury's weighing process is 
dis tor ted by an improper in s t ruc t im]  . It is beymd dispute 
tha t  in a capi ta l  case " ' the sentencer [may] not be 
precluded from considering, as a mitigating fac tor ,  any 
aspect of a defendant's character or record and any of the 
c~cumstances  of the offense that  the defendant as  
a basis fo r  a sentence l e s s  than death. It '  Eddinss v. - 
Oklahoma, 455 U.S. 104, 110 (1982), quoting Lockett v. Ohio, 
438 U.S. 586, 604 (1978) (p lura l i ty  opin im)  (emphasis i n  
or ig ina l ) .  - & Skipper v.-south caroiina, 476 U ~ S .  I, 4 
(1986). The corollary that  "the sentencer may not refuse t o  
cmsider or be precluded from considering 'any relevant 
mitigating evidence "' is equally "well established. " Ibid. - 
(emphasis added , quoting Ridings, 45 5 U. S., a t  114.  

Mills, supra, s l i p  op. a t  6 (footnotes omitted . 8 .  Hitchcock v . Dugger , 107 S. C t  . -- - 

In Mr. Clark's case, a "substantial possibility' '  ex is t s  that  the jury understood 

its instructions t o  require a majority verdict fo r  l i f e .  Despite the one correct 

statement that  a l i f e  recommendation could be reached by " s i x  or more votes," the 

remainder of the penalty phase ins t ruc t ims  repeatedly emphasized that  the jury mus t  

reach a majority verdict. A reasmable juror could cer tainly have understood these 

ins t ruc t ims  t o  require a majority verdict .  

A "substantial possibi l i ty"  ex i s t s  that  the jury relied m its incorrect 

instructicns and was effect ively precluded from considering t h e  fac tors  before it 



cal l ing f o r  a l i f e  sentence. M i l l s .  Caldwll and - Mills represent s ignif icant  changes 

in the law demonstrating both "cause" and "prejudice", as well as showing that  no 

idequate and independent s t a t e  law procedural bar could be applied t o  Mr. Clark 's 

claim. Pdams v .  Dugger, supra. Mr. Clark's sentence of death should be vacated. 

CONCLUSION 

The reasms se t  fo r th  herein and in Mr. Clark's I n i t i a l  Brief and Rule 3.850 

motim demonstrate that the merits of Mr. Clark's claims are properly before the 

Court and tha t ,  cn the merits, an evidentiary hearing and Rule 3.850 relief are more 

than proper. The lower court 's  order should be reversed and Mr. Clark should be 

granted the relief t o  which he is ent i t led.  
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