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STATEMENT OF THE CASE 

The following question was certified to this Court by 

the Eleventh Circuit United States Court of Appeals in 

Rousseff v. E. F. Hutton Co., 843 F.2d 1324 (11th Cir. 

In an action under the Florida 
Securities and Investor Protection Act, 
Fla. Stat. BS 517.301, 517.211, is the 
claimant required to prove that his loss 
was proximately caused by the defendant's 
fraud? 



STJMMARY OF ARGTJMENT 

Speaking with authority derived from his role as the 

principal regulator of Florida's securities industry, the 

Florida Comptroller adopts the argument of the Appellee 

Rousseff that Florida law does not require a defrauded 

investor to prove that the defendant broker's fraud caused 

the investor's loss in order to rescind the purchase of 

securities fraudulently sold. To hold otherwise would 

a offend legislative policy (indicated by enactments in 1984, 

1986, and 1988) to remove technical defenses in actions for 

securities fraud and to enforce strict standards of conduct 

for securities dealers. 



ARGUMENT AND CITATIONS OF ATJTHORITY 

THE QUESTION CERTIFIED TO THIS COURT 
SHOULD BE ANSWERED I N  THE NEGATIVE 
I N  ORDER NOT TO FRTJSTRATE THE STATE'S 
POLICY OF STRICT ENFORCEMENT OF ITS LAWS 
AGAINST SECTJRITIES AND INVESTMENT FRATJD. 

By t h e  terms of Sec t ion  2 0 . 1 2 ( 1 ) ,  F lo r ida  S t a t u t e s ,  

t h e  Comptroller  of F l o r i d a  i s  head of t h e  F lo r ida  Depart- 

ment of Banking and Finance ( " t h e  Department") and i n  h i s  

capac i ty  i s  d i r e c t e d  by t h e  L e g i s l a t u r e  t o  adminis te r  and 

enforce  t h e  F lo r ida  S e c u r i t i e s  and Inves to r  P ro tec t ion  Act, 

Chapter 517, F lo r ida  S t a t u t e s .  The Comptroller  i s ,  t he re -  

f o r e ,  t h e  ranking s t a t e  o f f i c e r  requi red  t o  implement s t a t e  

po l i cy  on both t h e  r e g u l a t i o n  of s e c u r i t i e s  t r a n s a c t i o n s  

and t h e  s tandards  of conduct f o r  r e g i s t r a n t s  wi th  t h e  

Department, l i k e  t h e  Appel lant ,  E .  F. Hutton & Company, 

Inc .  This  b r i e f  i s  submitted on behalf  of t h e  S t a t e  of 

F lo r ida  t o  a s s i s t  t h e  Court t o  d i s c e r n  t h e s e  p o l i c i e s .  

a The f a c t s  of t h i s  case ,  s t a t e d  by t h e  Eleventh c i r c u i t  

1J.S. Court of Appeals i n  Rousseff v .  E .  F. Hutton Co, 843 

F.2d 1326 (11th  C i r .  1988) ,  r e v e a l  s e r i o u s  misconduct by E.  

F. Hutton i n  i t s  f a i l u r e  t o  d i s c l o s e  information i n  i t s  

possession t h a t  was c l e a r l y  m a t e r i a l  t o  i t s  customer 's  

eva lua t ion  of t h e  venture  Hutton was t r y i n g  t o  s e l l .  Pre- 

sumably, t h i s  information was not  d i s c l o s e d  f o r  f e a r  t h a t  

t h e  i n v e s t o r  might choose no t  t o  make t h e  two m i l l i o n  

d o l l a r  investment t h a t  Hutton obtained i f  a l l  t h e  f a c t s  



were known. For the private remedies provided by state 

and federal securities statutes to have any deterrent 

effect against this type of conduct, the defrauded investor 

should recover in this case. Since federal law is evident- 

ly inadequate to provide such deterrence, it is important 

that this Court assure the availability of Florida law to 

plaintiffs in this circumstance. To hold otherwise would 

create a new defense for persons charged with defrauding 

investors. This would certainly disrupt private civil 

actions and may harm regulatory enforcement actions and 

criminal prosecutions as well. Creation of the defense 

advocated by E. F. Hutton in this case is contrary to 

legislative intent in enactment of Florida's investor 

protection laws and inconsistent with sound public policy. 

The Department is confident that this Court will 

recognize the legal argument of the Appellee Rousseff as 

wholly superior to that advanced by E. F. Hutton on the 

issues in this case. Rather than restate Rousseff's able 

presentation, the Department's argument asks the Court to 

consider the history of Chapter 517 as a further demon- 

stration that E. F. Hutton's position in this case is 

untenable. In this regard, the Court's attention is called 

to the Committee Substitute for Senate Bill 618 which was 

passed in the just-concluded session of the Florida Legis- 

lature and appears as Appendix I to this brief. CS/SB 618 



was presented to Governor Martinez on June 16, 1988, and by 

its terms is effective upon becoming law. TJnder the con- 

struction of Article 111, Section 8(al of the Florida Con- 

stitution by this Court in Florida Society of Ophthalmology 

v. Florida Optometric Association, 489 So.2d 1118 (Fla. 

1986), CS/SB 618 has become law as of July 1, 1988, the 

service date of this brief. Section 3 of the bill is an 

explicit statement of legislative intent provided to guide 

the Courts in construction of Chapter 517, Florida Stat- 

utes. It is relevant to this case in at least three 

respects. First, it restates the often-recognized purpose 

of Chapter 517 as the protection of investors in "securi- 

ties offerings and other investment transactions." - See, 

e.g., Nichols v. Yandre, 151 Fla. 87, 9 So.2d 157 (1942); 

McElfresh v. State, 151 Fla. 140, 9 So.2d 277 (1942); 

State by Knott v. Minge, 119 Fla. 515, 160 So. 670 (1935); 

Rudd v. State, 386 So.2d 1216 (Fla. 5th DCA 1980); 

OtNeill v. State, 366 So.2d 699 (Fla. 4th DCA 1976); 

Edwards v. Trulis, 212 So.2d 893 (Fla. 1st DCA 1968) and 

Leithauser v. Harrison, 168 So.2d 95 (Fla. 2nd DCA 1964). 

Second, the bill contains explicit direction to the Courts 

that the provisions of Chapter 517 are to be construed to 

require full and fair disclosure of all matters material to 

an investor's evaluation of a securities offer-ing or other 

investment transaction. Finally, the bill directs 



construction of Chapter 517 "to impose the standards 

provided by law on all those seeking to participate in the 

state's securities industry through registration as securi- 

ties dealers, investment advisors, or their associated 

persons. " 

To appreciate these explicit statements of legislative 

intent, it is necessary to review some recent revisions of 

Florida's securities laws that reveal the state's policy. 

In response to a series of massive investment frauds in 

Florida in the early 19801s, the Florida Comptroller 

appointed, in June of 1985, the "Comptroller's Task Force 

on Securities Regulation." Headed by former Florida 

Governor Reubin Askew, this panel of industry leaders, law 

enforcement officials and citizens heard testimony through- 

out the state from victims of fraud and from experts on 

securities regulation. In its Report of March 17, 1986, 

attached as Appendix 11, the Task Force concluded that 

Florida's large elderly population, its proximity to 

off-shore banks, and the mobility of its population com- 

bined to make the state particularly vulnerable to invest- 

ment fraud. To combat this problem, the Task Force 

recommended (1) strict enforcement of the Anti-fraud 

provisions of Chapter 517; (2) improved standards for 

participants in the state's securities industry and (3) 

greater public awareness of the danger of investment fraud. 



The Task Force made 48 specific recommendations including 

numerous statutory revisions. These recommendations were 

adopted by the Legislature as the Securities Industry 

Standards Act of 1986, Chapter 86-85, Laws of Florida 

(1986). While that Act did not revise the private 

right-of-action provisions of Section 517.211, it did 

revise Section 517.301 and the penalties for its violation 

in a manner completely inconsistent with the interpretation 

of that section urged in this case by E. F. Hutton. 

Virtually all of the Task Force's recommendations in 

this area were adopted by the Legislature, making the Task 

Force Report a strong indication of legislative policy. 

These recommendations included increasing the criminal 

penalties for violations of Section 517.301, authorizing 

administrative fines, and creation of an anti-fraud trust 

fund to facilitate prosecution of this offense. Perhaps 

most important for the Court's guidance in this case, the 

Task Force recommended at Page 27 of its Report that 

Section 517.301 be revised "to establish a well-defined 

framework for enforcement of the anti-fraud provisions of 

Chapter 517" by broadening the definition of "investment." 

As explained on Pages 70 and 83-84 of the Report, the 

expansion of Section 517.301 to prohibit fraud in connec- 

tion with "investments" in addition to "securities" was 

made by the Legislature in 1984 to remove the technical 



defense that a particular investment scheme, though clearly 

fraudulent, did not involve the sale of a "security." - See, 

e.g., Yeomans v. State, 452 So.2d 1011 (Fla. 3rd DCA 1984). 

Revisions of Section 517.301 in 1984 and again in 1986 to 

remove defenses in actions for violation of that section 

suggest that creation of the defense urged by E. F. Hutton 

would frustrate rather than effectuate legislative intent. 

It is submitted that the policies of the State of 

Florida with regard to enforcement of its anti-fraud 

statutes and standards of conduct to be imposed on securi- 

ties dealers are clear. In light of the state's vulnera- 

bility to securities fraud and its enunciated desire to 

impose strict standards of conduct on its securities 

industry, Florida law should never interpreted to allow 

securities dealers to escape the consequences of their 

failure to disclose material information to investors. It 

should not trouble the Court that a different rule may 

apply under federal law. As shown by the "Historical 

Overview of Securities Regulation in Florida" on Page 67 of 

the Task Force Report, Florida's regulation of securities 

offerings dates back to 1913, twenty years before enactment 

of federal legislation. Congress specifically did not 

preempt existing state law, providing instead for concur- 

rent regulation of securities transactions under state and 

federal law. 15 U.S.C. S 77r and 15 1J.S.C. S 78bb. This 



r e g u l a t o r y  framework c l e a r l y  a l l o w s  a  s t a t e  t o  impose 

s t r ic te r  r e g u l a t i o n  t h a n  t h a t  p r o v i d e d  by f e d e r a l  law i f  

t h e  s t a t e ' s  p o l i c i e s  s o  r e q u i r e .  The example d i s c u s s e d  by 

t h e  Task F o r c e  i s  t h e  " m e r i t  r e v i e w "  s t a n d a r d  imposed by 

s t a t e  and  n o t  f e d e r a l  l aw on t h e  r e g i s t r a t i o n  o f  s e c u r i -  

t i e s  o f f e r i n g s .  T h i s  c a s e  m e r e l y  p r o v i d e s  a n o t h e r  example.  

The d a n g e r  o f  j u r y  c o n f u s i o n ,  a s  w i t h  t h e  o t h e r  p o l i c y  

c o n s i d e r a t i o n s  r a i s e d  i n  E .  F. H u t t o n ' s  b r i e f ,  i s  s i m p l y  

i n s u f f i c i e n t  j u s t i f i c a t i o n  f o r  d e p a r t u r e  f rom t h e  c u r r e n t  

and a c t i v e  s t a t e  p o l i c y  d i s c o u r a g i n g  f r a u d  i n  s e c u r i t i e s  

t r a n s a c t i o n s .  

CONCLUSION 

The S t a t e  o f  F l o r i d a ,  t h r o u g h  i t s  s e n i o r  o f f i c i a l  

c h a r g e d  t o  r e g u l a t e  s e c u r i t i e s  t r a n s a c t i o n s  i n  t h e  s t a t e ,  

commends t o  t h i s  Honorable  C o u r t  t h e  argument  advanced  by 

t h e  A p p e l l e e  Rousse f f  a s  r e f l e c t i n g  t h e  c o r r e c t  a p p l i c a t i o n  

o f  F l o r i d a  law t o  t h e  q u e s t i o n  c e r t i f i e d  t o  t h i s  C o u r t  by 

t h e  f e d e r a l  j u d i c i a r y .  I t  i s  t h e  S t a t e ' s  c o n c l u s i o n ,  

t h e r e f o r e ,  t h a t  F l o r i d a  law d o e s  n o t  r e q u i r e  a  d e f r a u d e d  

p l a i n t i f f  t o  p r o v e  t h a t  s e c u r i t i e s  s o l d  i n  v i o l a t i o n  o f  t h e  

a n t i - f r a u d  p r o v i s i o n s  o f  C h a p t e r  517,  F l o r i d a  S t a t u t e s ,  

d e c l i n e d  i n  v a l u e  a s  a  p r o x i m a t e  r e s u l t  o f  t h e  se l le r ' s  

misconduc t  i n  o r d e r  t o  r e s c i n d  p u r c h a s e  o f  t h e  s e c u r i t i e s .  



The Court is strongly urged to answer the certified ques- 

tion in the negative. 

Respectfully submitted, 
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AND FINANCE 
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