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I N  THE SUPREME COURT OF THE STATE OF FLORIDA 

CASE NO. 

( D i s t r i c t  C o u r t  o f  A p p e a l  o f  F l o r i d a ,  
F o u r t h  D i s t r i c t  - Case No. 87-1513) 

PENELOPE R .  KUJAWA, a s  b e n e f i c i a r y  o f  
JOHN A. KUJAWA, Deceased,  

P e t i t i o n e r ,  

vs .  

MANHATTAN NATIONAL L I F E  
INSURANCE COMPANY, 

R e s p o n d e n t .  

PETITION FOR REVIEW OF OPINION OF THE 
D I S T R I C T  COURT OF APPEAL OF FLORIDA 

FOURTH DISTRICT 

PETITIONER'S BRIEF ON JURISDICTION 

STATEMENT OF THE CASE 

T h i s  was an  a c t i o n  b r o u g h t  t o  r e c o v e r  p r o c e e d s  o n  a l i f e  

i n s u r a n c e  p o l i c y  w h i c h  was s u b s e q u e n t l y  amended t o  i n c l u d e  a 

c l a i m  u n d e r  F l o r i d a  C i v i l  R e m e d i e s  S t a t u t e  s624.155 Fla.Stat. 

P e t i t i o n e r ,  PENELOPE R.  KUJAWA, a s  b e n e f i c i a r y  o f  JOHN A.  KUJAWA, 

D e c e a s e d  [ h e r e i n a f t e r  l I K U J A W A 1 l ] ,  w a s  t h e  P l a i n t i f f ,  a n d  

R e s p o n d e n t ,  MANHATTAN N A T I O N A L  L I F E  I N S U R A N C E  COMPANY 

[ h e r e i n a f t e r  l lMANHATTAN1l], was t h e  D e f e n d a n t .  D u r i n g  t h e  c o u r s e  

o f  t h e  p r o c e e d i n g s ,  MANHATTAN p a i d  t h e  l i f e  i n s u r a n c e  p o l i c y  

p r o c e e d s  and t h e  m a t t e r  c o n t i n u e d  t o  b e  p r o s e c u t e d  s o l e l y  u n d e r  

t h e  C i v i l  Remed ies  S t a t u t e .  

D u r i n g  t h e  c o u r s e  o f  t h e  p r o c e e d i n g s ,  K U J A W A  s o u g h t  
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p r o d u c t i o n  o f  MANHATTAN's e n t i r e  c l a i m  f i l e s ,  w h i c h  was o b j e c t e d  

t o  on  t h e  g r o u n d s  t h a t :  

1. The r e q u e s t  i s  o b j e c t e d  t o  i n s o f a r  as  i t  
c a l l s  f o r  p r o d u c t i o n  o f  l e g a l  d e p a r t m e n t  
f i l e s ,  o n  t h e  b a s i s  o f  a t t o r n e y - c l i e n t  
p r i v i l e g e  and w o r k  p r o d u c t .  

KUJAWA r e s p o n d e d  t o  t h e  o b j e c t i o n s  i n d i c a t i n g  t h a t  t h e  c l a i m  was 

l a r g e l y  h a n d l e d  by  MANHATTAN's i n - h o u s e  a t t o r n e y s  a n d  c o u n s e l ,  

and t h e  p r o d u c t i o n  was n e c e s s a r y  f o r  t h e  p r o s e c u t i o n  o f  t h e  c l a i m  

p r e s e n t e d .  To t h i s  e x t e n t ,  i t  was n o t e d  t h a t  t h e  o n l y  s o u r c e  f o r  

t h e  i n f o r m a t i o n  r e q u e s t e d  was f r o m  MANHATTAN. 

The t r i a l  c o u r t  o v e r r u l e d  MANHATTAN's o b j e c t i o n  and o r d e r e d  

t h e  c l a i m  f i l e s  t o  be p roduced .  

M A N H A T T A N  f i l e d  a P e t i t i o n  f o r  W r i t  o f  C e r t i o r a r i  i n  t h e  

F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  w h i c h  e n t e r e d  i t s  O r d e r  on  A p r i l  

1 3 ,  1988 g r a n t i n g  c e r t i o r a r i  and q u a s h i n g  t h e  t r i a l  c o u r t  O r d e r  

t h a t  r e q u i r e d  MANHATTAN t o  p r o d u c e  i t s  c l a i m  f i l e s .  Manhattan 

National Life Insurance Co. v.  Kujawa, - So.2d ( F l a .  4 t h  DCA 

19881, 1 3  FLW 923 ( A p r i l  22,  1 9 8 8 )  [ A p p e n d i x  I]. 

I n  s e t t i n g  f o r t h  i t s  o p i n i o n  r e v e r s i n g  t h e  t r i a l  c o u r t ,  t h e  

F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  s p e c i f i c a l l y  n o t e d  t h a t :  

Our d e c i s i o n  c o n f l i c t s  w i t h  a r e c e n t  d e c i s i o n  
o f  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l ,  
Fidelity & Casualty Insurance Company of New 
York v .  Taylor, 1 3  F.L.W.24 ( F l a .  3 d  D C A  Dec. 
29, 1 9 8 7 ) ,  w h i c h  h o l d s  t h a t  i n  a f i r s t - p a r t y  
a c t i o n  a g a i n s t  an i n s u r e r  u n d e r  s e c t i o n  
6 2 4 . 1 5 5 ( 1 ) ( b )  t h e  i n s u r e r ' s  c l a i m  f i l e  i s  
s u b j e c t  t o  a r e q u e s t  t o  p r o d u c e  j u s t  as i n  
" t h e  f a m i l i a r  [ a c t i o n  f o r ]  bad  f a i t h "  f a i l u r e  
t o  s e t t l e .  . . a t h i r d - p a r t y ' s  a c t i o n  a g a i n s t  
a l i a b i l i t y  c a r r i e r ' s  i n s u r e d v 1 .  ( O p i n i o n ,  
p . 4 )  
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T h i s  P e t i t i o n  f o r  R e v i e w  h a s  b e e n  f i l e d  b a s e d  u p o n  t h e  

acknow ledged  c o n f l i c t  e x i s t i n g  b e t w e e n  o p i n i o n s  o f  t h e  T h i r d  

D i s t r i c t  C o u r t  o f  A p p e a l  a n d  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  

p u r s u a n t  t o  A r t .  V ,  § 3 ( b ) ( 3 )  F l a . C o n s t .  a n d  F1a.R.App.P.  

9 . 0 3 0 ( a ) ( 2 ) ( A ) ( i v ) .  

SUMMARY OF THE ARGUMENT 

J u r i s d i c t i o n  i s  v e s t e d  i n  t h e  S u p r e m e  C o u r t  o f  F l o r i d a ,  

p u r s u a n t  t o  A r t .  V ,  § 3 ( b ) ( 3 )  F l a . C o n s t .  a n d  F1a.R.App.P. 

9 . 0 3 O ( a ) ( Z ) ( A ) ( i v ) ,  t o  r e v i e w  t h e  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  

o f  A p p e a l  o f  F l o r i d a ,  F o u r t h  D i s t r i c t  [ A p p e n d i x  I], w h i c h  

e x p r e s s l y  c o n f l i c t s  w i t h  t h e  d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  C o u r t  

o f  A p p e a l  i n  F i d e l i t y  a n d  C a s u a l t y  I n s .  Co. o f  New Y o r k  v .  

T a y l o r ,  S o . 2 d  - ( F l a .  3 D C A  1 9 8 7 1 ,  1 3  FLW 24 ( J a n u a r y  8,  

1 9 8 8 )  [ A p p e n d i x  113. 

STATEMENT OF THE FACTS 

ON AUGUST 2, 1985, JOHN A .  KUJAWA WAS A PASSENGER ON DELTA 

A I R  L I N E S  FL IGHT NO. 1 9 1 .  HE DIED WHEN THE PLANE CRASHED AT 

DALLAS-FORT WORTH AIRPORT. 

A t  t h e  t i m e  o f  h i s  d e a t h ,  M r .  KUJAWA was emp loyed  by  Ropes 

A s s o c i a t e s ,  I n c . ,  F o r t  L a u d e r d a l e ,  F l o r i d a ,  w h i c h ,  a s  p a r t  o f  i t s  

b e n e f i t  p r o g r a m ,  h a d  o b t a i n e d  a t e r m  l i f e  i n s u r a n c e  p o l i c y  

t h r o u g h  MANHATTAN, c o v e r i n g  M r .  KUJAWA's l i f e  f o r  $ 5 0 , 0 0 0 . 0 0 .  

F o l l o w i n g  t h e  d e a t h  o f  M r .  K U J A W A ,  a c l a i m  f o r  s u c h  l i f e  

i n s u r a n c e  b e n e f i t s  was p r e p a r e d  and  f o r w a r d e d  t o  MANHATTAN, w h i c h  

3 
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c l a i m  was r e c e i v e d  on O c t o b e r  4, 1985.  

T h r e e  weeks  t h e r e a f t e r ,  o n  O c t o b e r  2 5 ,  1 9 8 5 ,  w h e n  n o  

r e s p o n s e  t o  t h e  c l a i m  w a s  r e c e i v e d ,  R o b e r t  W .  M a r s h ,  t h e  

t r e a s u r e r  o f  Ropes A s s o c i a t e s ,  I n c . ,  c o n t a c t e d  MANHATTAN, and was 

a d v i s e d  t h a t  t h e  i n s u r a n c e  company  was g o i n g  t o  e x e r c i s e  i t s  

r i g h t s  u n d e r  a c o n t e s t a b i l i t y  c l a u s e  t o  i n v e s t i g a t e  t h e  

s t a t e m e n t s  made b y  M r .  K U J A W A  o n  t h e  i n s u r a n c e  a p p l i c a t i o n ,  

c o n c e r n i n g  h i s  h e a l t h .  I n  a O c t o b e r  29, 1985 l e t t e r  t o  F l o r i d a  

I n s u r a n c e  Commiss ioner  B i l l  G u n t e r ,  a copy o f  w h i c h  was s e n t  t o  

and r e c e i v e d  by  M A N H A T T A N ' S  G e n e r a l  C o u n s e l ,  Andrew C o r s e l l i ,  

Esq., M r .  Marsh  c o m p l a i n e d  t h a t :  

B o t h  Mr. K o o n j y  [ M A N H A T T A N ' S  c l a i m s  h a n d l e r ]  
a n d  M r .  C o r s e l l i ,  M a n h a t t a n ' s  G e n e r a l  
C o u n s e l ,  have s t a t e d  t o  u s  t h a t  t h e y  i n t e n d e d  
t o  seek o u t  any p o s s i b l e  g r o u n d s  upon w h i c h  
t h e y  c a n  i n v a l i d a t e  t h e  p o l i c y  and deny t h e  
c l a i m .  

On O c t o b e r  3 0 ,  1 9 8 7 ,  c o u n s e l  f o r  KUJAWA w r o t e  MANHATTAN, 

a d v i s i n g  t h a t  i f  payment o f  t h e  l i f e  i n s u r a n c e  p r o c e e d s  was n o t  

p r o m p t l y  r e c e i v e d ,  l i t i g a t i o n  w o u l d  b e  i n s t i t u t e d ;  a n d  

t h e r e a f t e r ,  o n  November  1 3 ,  1 9 8 5 ,  a l e t t e r  was f o r w a r d e d  t o  

I n s u r a n c e  C o m m i s s i o n e r  B i l l  G u n t e r ,  w i t h  a copy  t o  MANHATTAN, 

c o m p l y i n g  w i t h  t h e  s i x t y  ( 6 0 )  d a y  n o t i c e  p r o v i s i o n s  r e q u i r e d  

u n d e r  t h e  F l o r i d a ' s  C i v i l  Remedies S t a t u t e  5624.155, Fla-Stat. 

The w i t h i n  l i t i g a t i o n  was i n s t i t u t e d  on November 1 8 ,  1 9 8 5  

t h r o u g h  t h e  f i l i n g  o f  a c o m p l a i n t .  A r e s p o n s i v e  l e t t e r  d a t e d  

November  2 1 ,  1 9 8 5  was s u b s e q u e n t l y  r e c e i v e d  f r o m  M A N H A T T A N  

i n d i c a t i n g  t h a t  b e f o r e  t h e  c l a i m  c o u l d  be  p a i d ,  a p rompt  l ' r o u t i n e  

i n v e s t i g a t i o n "  w o u l d  h a v e  t o  be  p e r f o r m e d ,  and t h a t  any d e l a y  i n  

4 
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c o m p l e t i n g  s u c h  i n v e s t i g a t i o n  was o c c a s i o n e d  b y  KUJAWA's r e f u s a l  

t o  p r o v i d e  a m e d i c a l  a u t h o r i z a t i o n  a n d  a n  i n t e r v i e w  c o n c e r n i n g  

h e r  d e c e a s e d  husband .  

As a consequence ,  a f t e r  r e c e i v i n g  a s s u r a n c e  f r o m  MANHATTAN'S 

c o u n s e l  t h a t  t h e  i n v e s t i g a t i o n  w o u l d  b e  c o m p l e t e d  a n d  t h e  

p r o c e e d s  d i s b u r s e d  w i t h i n  t w o  ( 2 )  weeks, KUJAWA p r o v i d e d  a s i g n e d  

m e d i c a l  a u t h o r i z a t i o n ,  a n d  a g r e e d  t o  g i v e  a s w o r n  s t a t e m e n t .  

T h i s  was done  d e s p i t e  t h e  f a c t  t h a t  t h e r e  was n o  p o l i c y  p r o v i s i o n  

c o n t a i n e d  w i t h i n  t h e  MANHATTAN p o l i c y  r e q u i r i n g  t h a t  s u c h  

a u t h o r i z a t i o n  o r  s w o r n  s t a t e m e n t  b e  p r o v i d e d  a s  a c o n d i t i o n  

p r e c e d e n t  t o  o b t a i n i n g  t h e  p o l i c y  p r o c e e d s .  MANHATTAN, h o w e v e r ,  

h a s  s t a t e d  t h a t  t h i s  was r e q u i r e d  a s  a m a t t e r  o f  p r o c e d u r e .  

I n  r e s p o n s e  t o  a l a t e r  r e q u e s t  f r o m  K U J A W A ,  MANHATTAN 

a t t e m p t e d  t o  j u s t i f y  i t s  r e q u i r e m e n t  t h a t  a m e d i c a l  a u t h o r i z a t i o n  

b e  p r o v i d e d ,  a s  w e l l  a s  a s w o r n  s t a t e m e n t  o f  KUJAWA, b a s e d  u p o n  a 

New Y o r k  s t a t u t e  w h i c h ,  u p o n  r e v i e w ,  h a d  n o t h i n g  w h a t s o e v e r  t o  do 

w i t h  t h e  h a n d l i n g  o r  i n v e s t i g a t i o n  o f  c l a i m s .  

F rom t h e  d i s c o v e r y  t h a t  MANHATTAN p r e v i o u s l y  p r o v i d e d ,  i t  i s  

o b v i o u s  t h a t  i t s  p r o t e s t a t i o n s  t h a t  i t  was c o n d u c t i n g  a I l r o u t i n e  

i n v e s t i g a t i o n t 1 ,  a s  c l a i m e d  i n  i t s  November 21, 1985 l e t t e r ,  were  

a t  b e s t  i n a c c u r a t e .  T h e  t l r o u t i n e  i n v e s t i g a t i o n "  i n c l u d e d  a n  

e x t e n s i v e  E q u i f a x  i n v e s t i g a t i o n  which was p e r f o r m e d  i n  a c l e a r  

a t t e m p t  t o  f i n d  some means o f  i n v a l i d a t i n g  t h e  p o l i c y  a n d  t h e r e b y  

deny  t h e  c l a i m ,  d e s p i t e  t h e  f a c t  t h a t  JOHN A.  K U J A W A Y ' s  d e a t h  was 

c l e a r l y  n o t  a r e s u l t  o f  a n y  h i d d e n  h e a l t h  p r o b l e m s .  S u c h  

i n v e s t i g a t i o n  i n c l u d e d  t h e  c a n v a s s i n g  o f  t e n  (10) h o s p i t a l s  

5 
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l o c a t e d  w i t h i n  a s i x  m i l e  r a d i u s  o f  t h e  KUJAWA r e s i d e n c e ;  and 

when t h a t  p r o v e d  u n e v e n t f u l  [ o n l y  one  h o s p i t a l  a d m i s s i o n  was 

d i s c o v e r e d ,  and t h a t  was f o r  a d i f f e r e n t  John A .  Ku jawa,  who had 

a d i f f e r e n t  d a t e  o f  b i r t h ,  a d i f f e r e n t  s o c i a l  s e c u r i t y  number, a 

d i f f e r e n t  w i f e ,  a n d  who r e s i d e d  i n  A r k a n s a s ] ,  t h e  s e a r c h  was 

expanded t o  n i n e  ( 9 )  o t h e r  h o s p i t a l s  i n  B r o w a r d  Coun ty ,  F l o r i d a ,  

e x t e n d i n g  f r o m  H o l l y w o o d ,  F l o r i d a  t o  Pompano Beach, F l o r i d a .  

E q u i f a x  a l s o  t o o k  a s w o r n  s t a t e m e n t  f r o m  KUJAWA, and t h e n  c h e c k e d  

w i t h  a f o r m e r  e m p l o y e r  o f  M r .  KUJAWA's t o  d e t e r m i n e  i f  t h e r e  had  

been any t i m e  l o s t  f r o m  work  d u e  t o  i l l n e s s  o r  s i c k n e s s ,  a n d  

l e a r n e d  t h a t  t h e r e  had n o t  been any.  

On J a n u a r y  17,  1986, MANHATTAN f i n a l l y  a g r e e d  t o  p a y  t h e  

c l a i m  p r e s e n t e d  b y  K U J A W A .  S u c h  p a y m e n t ,  h o w e v e r ,  w a s  

c o n d i t i o n e d  upon a s e t t l e m e n t  o f  a l l  c a u s e s  o f  a c t i o n .  Because 

t h e  s i x t y  ( 6 0 )  day n o t i c e  t o  s e t t l e  u n d e r  $624.155 Fla-Stat. had 

e x p i r e d  w i t h o u t  payment o f  t h e  p o l i c y  p r o c e e d s ,  and b e c a u s e  o f  

t h e  p r o b l e m s  s h e  h a d  e n c o u n t e r e d  i n  d e a l i n g  w i t h  M A N H A T T A N ,  

KUJAWA was u n w i l l i n g  t o  e x e c u t e  a f u l l  and  c o m p l e t e  r e l e a s e  and 

t o  d i s m i s s  h e r  e n t i r e  c l a i m .  I n s t e a d ,  s h e  f i l e d  a n  Amended 

C o m p l a i n t  w h i c h  i n c l u d e d  a c l a i m  u n d e r  t h e  C i v i l  R e m e d i e s  

S t a t u t e .  

U l t i m a t e l y ,  M A N H A T T A N  d i d  s e t t l e  K U J A W A ' s  c l a i m  f o r  

i n s u r a n c e  p r o c e e d s  i n  May, 1984,  n i n e  ( 9 )  months a f t e r  t h e  d e a t h  

o f  J O H N  A .  K U J A W A .  T h e  s e t t l e m e n t  i n c l u d e d  a p a y m e n t  o f  

$51,581.80 t o  KUJAWA, w i t h  t h e  r i g h t  t o  c o n t i n u e  t o  p r o s e c u t e  h e r  

a c t i o n  u n d e r  t h e  C i v i l  Remedies S t a t u t e .  
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T h e r e a f t e r ,  s u b s e q u e n t  t o  c o n c l u s i o n  o f  t h e  h a n d l i n g  o f  

KUJAWA's c l a i m  f o r  i n s u r a n c e  p r o c e e d s ,  and  s o l e l y  a s  p a r t  o f  h e r  

c l a i m  u n d e r  S 6 2 4 . 1 5 5  Fla.Stat., KUJAWA s o u g h t  p r o d u c t i o n  o f  

M A N H A T T A N ' S  e n t i r e  c l a i m  f i l e s ,  w h i c h  MANHATTAN o b j e c t e d  t o .  The 

f i l e s  were r e q u i r e d  t o  be p r o d u c e d ,  b u t ,  o n  c e r t i o r a r i ,  t h e  O r d e r  

r e q u i r i n g  s u c h  p r o d u c t i o n  was quashed. T h i s  P e t i t i o n  f o r  Rev iew 

f o l l o w s .  

ARGUMENT 

As p r e v i o u s l y  n o t e d ,  j u r i s d i c t i o n  o f  t h i s  C o u r t  v e s t s  

p u r s u a n t  t o  A r t .  V ,  § 3 ( b ) ( 3 )  Fla-Const. a n d  F1a.R.App.P. 

9 . 0 3 0 ( a ) ( Z ) ( A ) ( i v ) ,  b o t h  o f  w h i c h  g r a n t  t h i s  C o u r t  d i s c r e t i o n a r y  

j u r i s d i c t i o n  t o  r e v i e w  d e c i s i o n s  o f  D i s t r i c t  C o u r t s  o f  A p p e a l  

w h i c h  e x p r e s s l y  and d i r e c t l y  c o n f l i c t  w i t h  a d e c i s i o n  o f  a n o t h e r  

D i s t r i c t  C o u r t  o f  A p p e a l .  

The  d e c i s i o n  w i t h  r e s p e c t  t o  w h i c h  r e v i e w  has  been  s o u g h t  

s p e c i f i c a l l y  a c k n o w l e d g e s  t h e  e x i s t e n c e  o f  a c o n f l i c t  w i t h  t h e  

d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  i n  Fidelity and 

Casualty Ins .  Co. o f  New York v. Taylor, - So. 2d- ( F l a .  3 d  DCA 

19871,  13  FLW 24 ( J a n u a r y  8 ,  1 9 8 8 )  [ A p p e n d i x  111. U n d e r  s u c h  

c i r c u m s t a n c e s ,  i t  w o u l d  r e s p e c t f u l l y  b e  s h o w n  t h a t ,  a s  

acknow ledged  b y  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l ,  t h e r e  i s  an 

e x p r e s s  and d i r e c t  c o n f l i c t  b e t w e e n  t h e  o p i n i o n  w i t h  r e s p e c t  t o  

w h i c h  r e v i e w  i s  s o u g h t ,  and an o p i n i o n  o f  a n o t h e r  D i s t r i c t  C o u r t  

o f  A p p e a l ,  i . e .  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l .  

I t  i s  s i g n i f i c a n t  t o  n o t e  t h a t  MANHATTAN u t i l i z e d  i n - h o u s e  
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c o u n s e l  t o  p r o c e s s  K U J A W A I s  c l a i m  r a t h e r  t h a n  j u s t  r e l y i n g  u p o n  

c l a i m s  a d j u s t e r s .  F rom t h e  v e r y  b e g i n n i n g ,  MANHATTAN'S G e n e r a l  

C o u n s e l ,  Andrew C o r s e l l i ,  Esq., was i n v o l v e d  i n  t h e  h a n d l i n g  o f  

t h e  c l a i m  a s  w e l l  a s  a n o t h e r  i n - h o u s e  a t t o r n e y ,  Evan  G i l l e r ,  Esq. 

Such a t t o r n e y s  d i r e c t l y  n e g o t i a t e d  b o t h  w i t h  KUJAWA and  w i t h  

R o b e r t  W .  Marsh ,  t h e  T r e a s u r e r  o f  Ropes A s s o c i a t e s ,  I n c . ,  JOHN A.  

KUJAWA's e m p l o y e r .  I n  e f f e c t ,  t h r o u g h  u t i l i z i n g  c o u n s e l  r a t h e r  

t h a n  i n s u r a n c e  i n v e s t i g a t o r s  a n d  a d j u s t e r s ,  M A N H A T T A N  h a s  

a t t e m p t e d  t o  p r o t e c t  i t s  c l a i m  f i l e s  u n d e r  t h e  a t t o r n e y  c l i e n t  

p r i v i l e g e  and  w o r k  p r o d u c t  d o c t r i n e .  The F o u r t h  D i s t r i c t  C o u r t  

o f  A p p e a l s  s p e c i f i c a l l y  r e c o g n i z e d  t h i s  i n  a f o o t n o t e  w h i c h  

i n d i c a t e d  t h a t :  

1. A l t h o u g h  t h e  i n s t a n t  c a s e  i n v o l v e d  t h e  
p r o d u c t i o n  o f  t h e  i n s u r e r ' s  l e g a l  depar tmen , t  
f i l e  r a t h e r  t h a n  i t s  c l a i m  f i l e ,  we t h i n k  
t h a t  i s  t o o  f i n e  a d i s t i n c t i o n  u p o n  w h i c h  t o  
a v o i d  r e c o g n i z i n g  a c o n f l i c t  w i t h  t h e  T a y l o r  
case .  ( O p i n i o n ,  p .4,  n.1) 

F r o m  t h i s  f o o t n o t e ,  i t  i s  q u i t e  e v i d e n t  t h a t  t h e  F o u r t h  

D i s t r i c t  C o u r t  o f  A p p e a l  n e g a t e d  t h e  d i s t i n c t i o n  t h a t  MANHATTAN 

h a s  made b e t w e e n  t h e  p r o d u c t i o n  o f  i t s  f i l e s  w h i c h  were  h a n d l e d  

b y  a t t o r n e y s ,  a n d  t h e  n o r m a l  p r o d u c t i o n  o f  o t h e r  i n s u r a n c e  

c o m p a n y ' s  f i l e s  w h i c h  a r e  h a n d l e d  b y  i n s u r a n c e  a d j u s t e r s  o r  

c l a i m s  p e r s o n n e l .  I n  e f f e c t ,  t h e  C o u r t  r e c o g n i z e d  t h a t  wha t  i s  

i n v o l v e d  i n  t h e  p r e s e n t l y  p e n d i n g  l i t i g a t i o n  i s  t h e  c l a i m  f i l e s  

o f  a n  i n s u r a n c e  c a r r i e r ,  w h e t h e r  h a n d l e d  b y  a d j u s t e r s  o r  

a t t o r n e y s ,  t o  t h e  same e x t e n t  t h a t  t h e  i s s u e  was a d d r e s s e d  i n  

Fidelity and Casualty Ins. Co. o f  New York v. Taylor, supra. 
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Here t h e r e  i s  a d i r e c t  c o n f l i c t  b e t w e e n  t h e  two d e c i s i o n s  o f  

t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  a n d  t h e  F o u r t h  D i s t r i c t  C o u r t  

o f  A p p e a l ,  a s  a c o n s e q u e n c e  o f  w h i c h  t h i s  C o u r t  s h o u l d  a c c e p t  

j u r i s d i c t i o n  r e s o l v e s  s u c h  c o n f l i c t .  

CONCLUSION 

T h i s  C o u r t  h a s  j u r i s d i c t i o n  t o  review K U J A W A ' s  P e t i t i o n  f o r  

Review o f  t h e  O p i n i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  

f i l e d  A p r i l  13, 1988, w h i c h  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t s  w i t h  

a d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l .  

R e s p e c t f u l l y  s u b m i t t e d ,  

RESS, G O M E Z ,  ROSENBERG,  
H O W L A N D  & M I N T Z ,  P.A. 
A t t o r n e y s  f o r  P e t i t i o n e r  
1 7 0 0  S a n s  S o u c i  B o u l e v a r d  

S T E V E N  A .  E D E L S T E I N  
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