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I N  THE SUPREME COURT OF FLORIDA 

CASE NO. 72 ,388 

PENELOPE R .  KUJAWA, a s  b e n e f i c i a r y  o f  
JOHN A .  KUJAWA, Deceased, 

P e t i t i o n e r ,  

v s .  

MANHATTAN NATIONAL L I F E  INSURANCE COMPANY, 

R e s p o n d e n t .  

PETITION FOR REVIEW OF OPINION OF THE 
DISTRICT COURT OF APPEAL, FOURTH DISTRICT 

PETITIONER'S BRIEF UPON THE MERITS 

STATEMENT OF THE CASE 

T h i s  was an  a c t i o n  t h a t  was i n i t i a l l y  b r o u g h t  t o  r e c o v e r  t h e  

p r o c e e d s  o f  a l i f e  i n s u r a n c e  p o l i c y ,  b u t  w h i c h  was 

s u b s e q u e n t l y  amended t o  i n c l u d e  a c l a i m  u n d e r  F l o r i d a ' s  C i v i l  

Remedy S t a t u t e ,  s624.155 Fla.Stat. D u r i n g  t h e  c o u r s e  o f  t h e  

p r o c e e d i n g s ,  t h e  l i f e  i n s u r a n c e  p o l i c y  p r o c e e d s  were  p a i d ,  and t h e  

m a t t e r  t h e r e a f t e r  c o n t i n u e d  t o  be  p r o s e c u t e d  s o l e l y  b a s e d  

u p o n  a n  a l l e g e d  v i o l a t i o n  o f  t h e  C i v i l  Remedy S t a t u t e .  

P e t i t i o n e r ,  PENELOPE R .  KUJAWA, as  ? b e n e f i c i a r y  o f  JOHN A .  

KUJAWA,  Deceased [ h e r e i n a f t e r  lIKUJAWA1l], was t h e  P l a i n t i f f ,  and  

R e s p o n d e n t ,  MANHATTAN NATIONAL L I F E  INSURANCE COMPANY [ h e r e i n a f t e r  

llMANHATTAN1l], was t h e  D e f e n d a n t  . T h r o u g h o u t  t h i s  B r i e f ,  r e f e r e n c e s  

w i l l  be  made t o  t h e  f o l l o w i n g  A p p e n d i c e s :  
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A p p e n d i x  A :  Manhattan N a t i o n a l  L i f e  I n s .  Co. v. 
Kujawa, 522 So.2d 1078  ( F l a .  4 t h  D C A  
1 9 8 8 ) .  

A p p e n d i x  B:  F i d e l i t y  & Casual ty  I n s .  Co. o f  New York  
v. T a y l o r ,  525 So.2d 908  ( F l a .  3 d  DCA 
1 9 8 7 ) .  

A p p e n d i x  C :  The A p p e n d i x  f i l e d  by  KUJAWA i n  t h e  
F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  as  p a r t  
h e r  Response t o  Show Cause O r d e r  Why 
P e t i t i o n  S h o u l d  N o t  Be G r a n t e d  [The  C l e r k  
o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  
h a s  i n d i c a t e d  t h a t  t h i s  A p p e n d i x  i s  b e i n g  
f o r w a r d e d  t o  t h e  Supreme C o u r t ,  and t h a t  
r e f e r e n c e  t o  same i s  a p p r o p r i a t e ] .  

A f t e r  t h e  c l a i m  f o r  l i f e  i n s u r a n c e  p o l i c y  p r o c e e d s  was 

r e s o l v e d ,  and d u r i n g  t h e  c o u r s e  o f  d i s c o v e r y  p r o c e e d i n g s  r e l a t e d  

s o l e l y  t o  t h e  s t a t u t o r y  c l a i m  f o r  a l l e g e d  "bad  f a i t h " ,  KUJAWA 

s o u g h t  p r o d u c t i o n  o f  M A N H A T T A N ' S  e n t i r e  f i l e s ,  w h i c h  r e q u e s t  was 

o b j e c t e d  t o  on t h e  g r o u n d s  t h a t :  

1. The r e q u e s t  i s  o b j e c t e d  t o  i n s o f a r  as  i t  c a l l s  f o r  
p r o d u c t i o n  o f  l e g a l  d e p a r t m e n t  f i l e s ,  on t h e  b a s i s  o f  
a t t o r n e y - c l i e n t  p r i v i l e g e  and work  p r o d u c t .  

KUJAWA r e s p o n d e d  t o  t h e  o b j e c t i o n s ,  i n d i c a t i n g  t h a t  t h e  c l a i m  was 

l a r g e l y  h a n d l e d  by  M A N H A T T A N ' S  i n - h o u s e  a t t o r n e y s  and c o u n s e l ,  and  

t h a t  t h e  p r o d u c t i o n  was n e c e s s a r y  f o r  t h e  p r o s e c u t i o n  o f  t h e  

s t a t u t o r y  C i v i l  Remedy c l a i m .  To t h i s  e x t e n t ,  i t  was n o t e d  t h a t  

t h e  o n l y  s o u r c e  f o r  t h e  i n f o r m a t i o n  r e q u e s t e d  was f r o m  MANHATTAN. 

The t r i a l  c o u r t  o v e r r u l e d  M A N H A T T A N ' S  o b j e c t i o n  and o r d e r e d  

t h e  f i l e s  t o  b e  p r o d u c e d .  

MANHATTAN f i l e d  a P e t i t i o n  f o r  W r i t  o f  C e r t i o r a r i  i n  t h e  

F o u r t h  D i s t r i c t  c o u r t  o f  Appea l ,  w h i c h  g r a n t e d  C e r t i o r a r i  a n d  

quashed t h e  C i r c u i t  C o u r t  O r d e r  t h a t  h a d  r e q u i r e d  p r o d u c t i o n  o f  

2 
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MANHATTAN'S f i l e s .  Manhattan National Life Insurance Go. v.  

Kujawa, 522 So.2d 1078 ( F l a .  4 t h  DCA 1 9 8 8 )  [ A p p e n d i x  A 11. 

T h i s  P e t i t i o n  f o r  Rev iew h a s  been f i l e d  based  upon  a c o n f l i c t  

e x i s t i n g  b e t w e e n  t h e  o p i n i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

A p p e a l  i n  t h e  w i t h i n  cause ,  and  t h e  d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  

C o u r t  o f  A p p e a l  i n  Fidelity & Casualty Ins. Co. o f  New York v .  

Taylor, 525 So.2d 908 ( F l a .  3 d  DCA 1 9 8 7 )  [ A p p e n d i x  B 11. 

J u r i s d i c t i o n  v e s t s  p u r s u a n t  t o  A r t .  V ,  5 3 ( b ) ( 3 )  Fla-Const. and  

F1a.R.App.P. 9 . 0 3 0 ( a ) ( Z ) ( A ) ( i v ) .  

POINT INVOLVED ON PETITION FOR REVIEW 

WHETHER THE D I S T R I C T  COURT ERRED 
WHEN I T  QUASHED THE C I R C U I T  COURT 
ORDER THAT REQUIRED MANHATTAN 
TO PRODUCE I T S  COMPLETE FILES,  
I N  T H I S  CAUSE OF A C T I O N  FOR 
VIOLATION OF FLORIDA'S C I V I L  
REMEDY STATUTE, $624.155 FLA. 
S T A T .  

STATEMENT OF THE FACTS 

ON AUGUST 2, 1985 ,  JOHN A. KUJAWA WAS A PASSENGER ON DELTA 

A I R  LINES FLIGHT NO. 191.  HE DIED WHEN THE PLANE CRASHED A T  

DALLAS-FORT WORTH AIRPORT [ A p p e n d i x  C 11. 

A t  t h e  t i m e  o f  h i s  d e a t h ,  JOHN A. KUJAWA was emp loyed  by  

Ropes A s s o c i a t i o n ,  I n c . ,  F o r t  L a u d e r d a l e ,  F l o r i d a ,  w h i c h ,  a s  p a r t  

o f  i t s  b e n e f i t  p r o g r a m ,  h a d  o b t a i n e d  a t e r m  l i f e  i n s u r a n c e  p o l i c y  

t h r o u g h  MANHATTAN, c o v e r i n g  M r .  KUJAWA's l i f e  f o r  $50,000. 

F o l l o w i n g  t h e  d e a t h  o f  M r .  KUJAWA, a c l a i m  f o r  s u c h  l i f e  i n s u r a n c e  

b e n e f i t s  was p r e p a r e d  a n d  f o r w a r d e d  t o  MANHATTAN, w h i c h  c l a i m  was 

r e c e i v e d  o n  O c t o b e r  4, 1985  [ A p p e n d i x  C 5,  1 0 1 .  

3 
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T h r e e  weeks t h e r e a f t e r ,  on  O c t o b e r  25, 1985, when no r e s p o n s e  

t o  t h e  c l a i m  was r e c e i v e d ,  R o b e r t  W .  Marsh, t h e  T r e a s u r e r  o f  Ropes 

A s s o c i a t e s ,  I n c . ,  c o n t a c t e d  MANHATTAN and was a d v i s e d  t h a t  t h e  

i n s u r a n c e  company was g o i n g  t o  e x e r c i s e  i t s  r i g h t s  u n d e r  a 

c o n t e s t a b i l i t y  c l a u s e  t o  i n v e s t i g a t e  t h e  s t a t e m e n t s  made by M r .  

KUJAWA on  t h e  i n s u r a n c e  a p p l i c a t i o n  c o n c e r n i n g  h i s  h e a l t h .  

F o l l o w i n g  d i s c u s s i o n s  w i t h  M A N H A T T A N ' S  c l a i m s  h a n d l e r  and G e n e r a l  

C o u n s e l ,  M r .  Marsh s u b m i t t e d  an i n i t i a l  c o m p l a i n t  o f  "bad f a i t h "  

h a n d l i n g  o f  KUJAWA's c l a i m ,  i n  an O c t o b e r  29, 1985 l e t t e r  

a d d r e s s e d  t o  F l o r i d a  I n s u r a n c e  Commiss ioner  B i l l  G u n t e r .  The 

l e t t e r  s p e c i f i c a l l y  s t a t e d ,  inter a l i a ,  t h a t :  

B o t h  M r .  K o o n j y  [ M A N H A T T A N ' S  c l a i m s  h a n d l e r ]  and M r .  
C o r s e l l i ,  M a n h a t t a n ' s  G e n e r a l  C o u n s e l ,  have  s t a t e d  t o  u s  
t h a t  t h e y  i n t e n d  t o  seek o u t  any p o s s i b l e  g r o u n d s  upon 
w h i c h  t h e y  can  i n v a l i d a t e  t h e  p o l i c y  and deny t h e  c l a i m  
[ A p p e n d i x  C 5-61." 

On O c t o b e r  30, 1985, c o u n s e l  f o r  KUJAWA w r o t e  t o  MANHATTAN, 

a d v i s i n g  t h a t  i f  payment o f  t h e  l i f e  i n s u r a n c e  p r o c e e d s  was n o t  

p r o m p t l y  r e c e i v e d ,  l i t i g a t i o n  w o u l d  be i n s t i t u t e d  [ A p p e n d i x  C 71. 

T h e r e a f t e r ,  on November 13,  1985,  c o u n s e l  f o r  KUJAWA a l s o  

w r o t e  a l e t t e r  t o  F l o r i d a  I n s u r a n c e  Commiss ioner  B i l l  G u n t e r ,  w i t h  

a copy t o  MANHATTAN, i n  c o m p l i a n c e  w i t h  t h e  s i x t y  ( 6 0 )  day n o t i c e  

p r o v i s i o n s  r e q u i r e d  u n d e r  t h e  C i v i l  Remedy S t a t u t e ,  $624.155 

F l a . S t a t .  [ A p p e n d i x  C 81. S i n c e  R o b e r t  W .  Marsh  had p r e v i o u s l y  

* MANHATTAN has  a d m i t t e d  t h a t  i t s  G e n e r a l  C o u n s e l ,  Andrew 
C o r s e l l i  r e c e i v e d  t h i s  l e t t e r .  A l l  o t h e r  c o r r e s p o n d e n c e  
r e f e r r e d  t o  h e r e i n  o r i g i n a t e d  f r o m  MANHATTAN, was p r o d u c e d  by  
MANHATTAN t h r o u g h  d i s c o v e r y  p r o c e d u r e s ,  o r  t h e  r e c e i p t  and 
a u t h e n t i c i t y  o f  such  c o r r e s p o n d e n c e  has  been a d m i t t e d  by  
MANHATTAN [ A p p e n d i x  C 23-24] .  

4 
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w r i t t e n  t o  M r .  G u n t e r  on  O c t o b e r  25, 1985,  t h i s  was t h e  second  

"bad f a i t h "  l e t t e r  w r i t t e n  t o  t h e  F l o r i d a  I n s u r a n c e  Commiss ione r .  

The w i t h i n  l i t i g a t i o n  was i n s t i t u t e d  on November 1 8 ,  1985,  

t h r o u g h  t h e  f i l i n g  o f  a c o m p l a i n t  [ A p p e n d i x  C 5-261. A l e t t e r  

d a t e d  November 21, 1985 was s u b s e q u e n t l y  r e c e i v e d  f r o m  MANHATTAN, 

i n d i c a t i n g  t h a t  b e f o r e  t h e  c l a i m  c o u l d  be p a i d ,  a p r o m p t  " r o u t i n e  

i n v e s t i g a t i o n "  w o u l d  have t o  be p e r f o r m e d ,  and t h a t  any d e l a y  i n  

c o m p l e t i n g  s u c h  i n v e s t i g a t i o n  was o c c a s i o n e d  by  KUJAWA's r e f u s a l  

t o  p r o v i d e  a m e d i c a l  a u t h o r i z a t i o n  and an i n t e r v i e w  c o n c e r n i n g  h e r  

deceased husband [ A p p e n d i x  C 9-10] .  

As a consequence,  a f t e r  r e c e i v i n g  a s s u r a n c e  f r o m  M A N H A T T A N ' S  

c o u n s e l  t h a t  t h e  i n v e s t i g a t i o n  w o u l d  be  c o m p l e t e d  and  t h e  p r o c e e d s  

o f  t h e  l i f e  i n s u r a n c e  p o l i c y  d i s b u r s e d  w i t h i n  two  ( 2 )  weeks 

[ A p p e n d i x  C 111, KUJAWA p r o v i d e d  a s i g n e d  m e d i c a l  a u t h o r i z a t i o n  

[ A p p e n d i x  C 271, and a g r e e d  t o  g i v e  a sworn  s t a t e m e n t .  T h i s  was 

done, d e s p i t e  t h e  f a c t  t h a t  t h e r e  was no  p o l i c y  p r o v i s i o n  

c o n t a i n e d  w i t h i n  t h e  MANHATTAN p o l i c y  w h i c h  r e q u i r e d  t h a t  m e d i c a l  

a u t h o r i z a t i o n s  o r  sworn  s t a t e m e n t s  be p r o v i d e d  as a c o n d i t i o n  t o  

o b t a i n i n g  p o l i c y  p r o c e e d s .  R a t h e r ,  MANHATTAN acknow ledged  t h a t  i t  

was r e q u i r i n g  t h i s  as a m a t t e r  o f  i t s  c u s t o m a r y  p r o c e d u r e  

[ A p p e n d i x  C 28-29, 301. 

I n  r e s p o n s e  t o  a l a t e r  r e q u e s t  f r o m  KUJAWA [ A p p e n d i x  C 15-  

161,  MANHATTAN a t t e m p t e d  t o  j u s t i f y  i t s  r e q u i r e m e n t  t h a t  a m e d i c a l  

a u t h o r i z a t i o n  be p r o v i d e d ,  as w e l l  as a s w o r n  s t a t e m e n t  o f  KUJAWA, 

based  upon  § 4 2 2 4 ( a ) ( 1 )  o f  t h e  New York  I n s u r a n c e  Law, a copy o f  

w h i c h  was p r o v i d e d  by MANHATTAN. I n  r e v i e w i n g  such  p r o v i s i o n ,  

however ,  i t  was c l e a r  t h a t  t h e  s t a t u t e  r e f e r r e d  t o  d i s c r i m i n a t i o n  
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i n  amounts o r  payments o f  premiums, r a t e s ,  b e n e f i t s ,  o r  i n  t h e  

t e r m s  and c o n d i t i o n s  o f  p o l i c i e s .  The c i t e d  p r o v i s i o n  had n o t h i n g  

w h a t s o e v e r  t o  do w i t h  t h e  h a n d l i n g  o r  i n v e s t i g a t i o n  o f  c l a i m s  

[ A p p e n d i x  C 17 ,  32-361. 

I n  t h e  d i s c o v e r y  t h a t  has  been p r o v i d e d  t o  d a t e ,  i t  i s  

o b v i o u s  t h a t  M A N H A T T A N ' S  p r o t e s t a t i o n s  t h a t  i t  was m e r e l y  

c o n d u c t i n g  a I f r o u t i n e  i n v e s t i g a t i o n f 1 ,  as  s t a t e d  i n  i t s  November 

21, 1985 l e t t e r  t o  KUJAWA's c o u n s e l  [ A p p e n d i x  C 9-101, were a t  

b e s t  i n a c c u r a t e ,  b u t  more l i k e l y  i n t e n t i o n a l l y  f a l s e .  I n s t e a d  o f  a 

" r o u t i n e  i n v e s t i g a t i o n " ,  an e x t e n s i v e  E q u i f a x  I n v e s t i g a t i o n  was 

commenced i n  a c l e a r  a t t e m p t  t o  f i n d  some means o f  i n v a l i d a t i n g  

t h e  p o l i c y  and t h e r e b y  d e n y i n g  t h e  c l a i m  f o r  l i f e  i n s u r a n c e  

b e n e f i t s ,  d e s p i t e  t h e  f a c t  t h a t  JOHN A. KUJAWA's d e a t h  was c l e a r l y  

n o t  t h e  r e s u l t  o f  any h i d d e n  h e a l t h  p r o b l e m .  Such i n v e s t i g a t i o n  

i n c l u d e d  t h e  c a n v a s s i n g  o f  t e n  ( 1 0 )  h o s p i t a l s  l o c a t e d  w i t h i n  a s i x  

( 6 )  m i l e  r a d i u s  o f  M r .  KUJAWA's r e s i d e n c e ;  and when t h a t  p r o v e d  

u n e v e n t f u l  -- o n l y  one h o s p i t a l  a d m i s s i o n  was d i s c o v e r e d ,  and t h a t  

was f o r  a d i f f e r e n t  John A .  Kujawa,  who had a d i f f e r e n t  d a t e  o f  

b i r t h ,  a d i f f e r e n t  s o c i a l  s e c u r i t y  number, a d i f f e r e n t  w i f e ,  and 

who r e s i d e d  i n  A rkansas  [ A p p e n d i x  C 69, 841  -- t h e  s e a r c h  was 

expanded t o  n i n e  ( 9 )  o t h e r  h o s p i t a l s  i n  B r o w a r d  Coun ty ,  e x t e n d i n g  

f r o m  H o l l y w o o d ,  F l o r i d a  t o  Pompano Beach, F l o r i d a  [ A p p e n d i x  C 69- 

701. E q u i f a x  a l s o  t o o k  a sworn s t a t e m e n t  f r o m  KUJAWA, and t h e n  

checked  w i t h  a f o r m e r  e m p l o y e r  o f  M r .  KUJAWA's t o  d e t e r m i n e  i f  

t h e r e  had been any t i m e  l o s t  f r o m  work due t o  i l l n e s s  o r  s i c k n e s s ,  

and l e a r n e d  t h a t  t h e r e  had  n o t  been any [ A p p e n d i x  C 78 -79 ] .  
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On J a n u a r y  1 7 ,  1986,  MANHATTAN f i n a l l y  a g r e e d  t o  pay  t h e  

c l a i m  p r e s e n t e d  b y  KUJAWA. Such payment ,  however ,  was c o n d i t i o n e d  

u p o n  a s e t t l e m e n t  o f  a l l  causes  o f  a c t i o n  [ A p p e n d i x  C 13-141. 

Because t h e  s i x t y  ( 6 0 )  day n o t i c e  t o  s e t t l e  u n d e r  S624.155 

Fla.Stat. had  e x p i r e d  w i t h o u t  payment o f  t h e  p o l i c y  p r o c e e d s ,  and  

because  o f  t h e  p r o b l e m s  she  h a d  e n c o u n t e r e d  i n  d e a l i n g  w i t h  

MANHATTAN, KUJAWA was u n w i l l i n g  t o  e x e c u t e  a f u l l  and c o m p l e t e  

r e l e a s e  and  t o  d i s m i s s  t h e  e n t i r e  l a w s u i t .  I n s t e a d ,  she  f i l e d  a n  

Amended C o m p l a i n t  w h i c h  i n c l u d e d  a c l a i m  u n d e r  t h e  C i v i l  Remedies 

S t a t u t e  [ A p p e n d i x  C 105-1081. 

MANHATTAN f i l e d  an Answer t o  KUJAWA's Amended C o m p l a i n t ,  and 

i n c l u d e d  t h e r e i n  a C o u n t e r c l a i m  f o r  I n t e r p l e a d e r  [ A p p e n d i x  C 109 -  

1341.  KUJAWA r e s p o n d e d  w i t h  a R e p l y  t o  A f f i r m a t i v e  D e f e n s e s  

[ A p p e n d i x  C 1351,  and  moved t o  d i s m i s s  t h e  C o u n t e r c l a i m  o n  t h e  

g r o u n d s  t h a t  t h e r e  was no b a s i s  f o r  a n  i n t e r p l e a d e r  a c t i o n ,  s i n c e  

she,  KUJAWA, was t h e  o n l y  p a r t y  c l a i m i n g  a n  i n t e r e s t  i n  t h e  p o l i c y  

p r o c e e d s  [ A p p e n d i x  C 136-1371. 

U l t i m a t e l y ,  MANHATTAN d i d  s e t t l e  KUJAWA's p r i m a r y  c l a i m  f o r  

l i f e  i n s u r a n c e  p o l i c y  p r o c e e d s  i n  May, 1986,  n i n e  ( 9 )  months  a f t e r  

t h e  d e a t h  o f  JOHN A. KUJAWA. The s e t t l e m e n t  i n c l u d e d  t h e  payment  

o f  $51,581.80 [ t h e  f a c e  v a l u e  o f  t h e  p o l i c y  p l u s  i n t e r e s t ]  t o  

KUJAWA, w i t h  t h e  r i g h t  t o  c o n t i n u e  w i t h  h e r  "bad  f a i t h "  a c t i o n  

u n d e r  t h e  C i v i l  Remedy S t a t u t e ,  S624.155 Fla.Stat. [ A p p e n d i x  C 

1431,  and  t h e  v o l u n t a r y  d i s m i s s a l  o f  M A N H A T T A N ' S  C o u n t e r c l a i m  f o r  

I n t e r p l e a d e r  [ A p p e n d i x  C 1441.  

T h e r e a f t e r ,  s u b s e q u e n t  t o  t h e  c o n c l u s i o n  o f  t h e  h a n d l i n g  o f  

KUJAWA's c l a i m  f o r  i n s u r a n c e  p o l i c y  p r o c e e d s ,  and  s o l e l y  as  p a r t  
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o f  h e r  c l a i m  u n d e r  s624.155 F l a . S t a t . ,  KUJAWA s o u g h t  p r o d u c t i o n  o f  

MANHATTAN's e n t i r e  c l a i m  f i l e s  [ A p p e n d i x  C 1451,  w h i c h  MANHATTAN 

o b j e c t e d  t o  on t h e  g r o u n d s  t h a t :  

1. The r e q u e s t  i s  o b j e c t e d  t o  i n s o f a r  as i t  c a l l s  f o r  
p r o d u c t i o n  o f  l e g a l  d e p a r t m e n t  f i l e s ,  on t h e  b a s i s  o f  
a t t o r n e y - c l i e n t  p r i v i l e g e  and work p r o d u c t  [ A p p e n d i x  C 
1461. 

The m a t e r i a l s  w h i c h  KUJAWA r e q u e s t e d ,  however ,  a r e  c r u c i a l  t o  

t h e  p r e s e n t a t i o n  o f  h e r  c l a i m  s i n c e ,  f r o m  t h e  v e r y  b e g i n n i n g ,  a 

l a r g e  p o r t i o n  o f  t h e  h a n d l i n g  o f  KUJAWA's c l a i m  was done by  

MANHATTAN's i n - h o u s e  a t t o r n e y s  and c o u n s e l ,  i n c l u d i n g  Andrew 

C o r s e l l i  and Evan G i l l e r .  A d d i t i o n a l l y  , t h e  i n f o r m a t i o n  r e q u e s t e d  

i s  c l e a r l y  u n a v a i l a b l e  f r o m  any o t h e r  s o u r c e .  

MANHATTAN's o b j e c t i o n  t o  t h e  r e q u e s t e d  d i s c o v e r y  was h e a r d  by  

t h e  C i r c u i t  C o u r t ,  f o l l o w i n g  w h i c h  an O r d e r  was e n t e r e d  on  May 6, 

1987,  o v e r r u l i n g  M A N H A T T A N ' S  o b j e c t i o n ,  and o r d e r i n g  t h a t  t h e  

c l a i m s  f i l e s  be p r o d u c e d  [ A p p e n d i x  C 1471. A P e t i t i o n  f o r  Writ o f  

C e r t i o r a r i  was t h e n  f i l e d  by  MANHATTAN i n  t h e  F o u r t h  D i s t r i c t  

C o u r t  o f  Appea l ,  s e e k i n g  r e v i e w  o f  s u c h  o r d e r .  The P e t i t i o n  was 

s u b s e q u e n t l y  g r a n t e d ,  and t h e  o r d e r  o f  t h e  C i r c u i t  C o u r t  was 

quashed. Manhattan N a t i o n a l  Life I n s .  Co. v .  Kujawa, 522 So.2d 

1078 ( F l a .  4 t h  D C A  19.88). The p r e s e n t  P e t i t i o n  f o r  Review i s  

d i r e c t e d  t o  t h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appea l ,  

w h i c h  quashed t h e  C i r c u i t  C o u r t  o r d e r  t h a t  r e q u i r e d  MANHATTAN t o  

p r o d u c e  i t s  c o m p l e t e  c l a i m s  f i l e s .  

8 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

SUMMARY OF THE ARGUMENT 

H i s t o r i c a l l y ,  t h e  i n v e s t i g a t i v e  and c l a i m s  f i l e s  o f  i n s u r a n c e  

c a r r i e r s  have been p r o t e c t e d  f r o m  d i s c o v e r y  u n d e r  t h e  a t t o r n e y -  

c l i e n t  p r i v i l e g e  and as work p r o d u c t .  An e x c e p t i o n  t o  t h i s  

p r o t e c t i o n  i n v o l v e d  t h i r d - p a r t y  "bad  f a i t h "  c a s e s ,  where an 

i n j u r e d  p a r t y  o b t a i n s  a j u d g m e n t  i n  e x c e s s  o f  a v a i l a b l e  i n s u r a n c e  

c o v e r a g e s ,  i n  w h i c h  case  t h e  t o r t - f e a s o r ' s  i n s u r a n c e  c a r r i e r  c a n  

be h e l d  l i a b l e  f o r  such  e x c e s s  amounts i f  i t  a c t e d  f r a u d u l e n t l y  o r  

i n  !!bad f a i t h "  i n  p r o v i d i n g  a d e f e n s e  f o r  i t s  i n s u r e d .  

F l o r i d a ' s  C i v i l  Remedy S t a t u t e  S624.155 F l a . S t a t . ,  w h i c h  

became e f f e c t i v e  i n  1982,  f o r  t h e  f i r s t  t i m e  c r e a t e d  a cause  o f  

a c t i o n  f o r  an i n s u r a n c e  c a r r i e r ' s  f a i l u r e  t o  a c t  i n  "good f a i t h "  

w i t h  r e g a r d  t o  a f i r s t  p a r t y  c l a i m  f o r  i n s u r a n c e  b e n e f i t s  t h a t  may 

be  p r e s e n t e d  by i t s  i n s u r e d .  The s t a t u t e ,  by  o p e r a t i o n  o f  l a w ,  

became a p a r t  o f  a l l  i n s u r a n c e  c o n t r a c t s  i n  F l o r i d a .  As a 

consequence,  each p o l i c y  o f  i n s u r a n c e  i s s u e d  a f t e r  O c t o b e r  1, 

1982  c o n t a i n e d  a s t a t u t o r i l y  c r e a t e d  d u t y  on t h e  p a r t  o f  i n s u r a n c e  

c a r r i e r s  t o  a c t  i n  good f a i t h  t o w a r d  t h e i r  i n s u r e d s ,  when h a n d l i n g  

and s e t t l i n g  f i r s t - p a r t y  c l a i m s .  T h i s  d u t y  was i d e n t i c a l  t o  t h e  

f i d u c i a r y  d u t y  w h i c h  r e q u i r e d  t h a t  i n s u r a n c e  c a r r i e r s  n o t  a c t  i n  

"bad  f a i t h "  t o w a r d  t h e i r  i n s u r e d s  when h a n d l i n g  t h i r d - p a r t y  

c l a i m s .  

I f  an a c t i o n  i s  b r o u g h t  a g a i n s t  an i n s u r a n c e  c a r r i e r ,  

p u r s u a n t  t o  $624.155 F l a . S t a t .  f o r  a l l e g e d  b r e a c h  o f  t h i s  d u t y ,  

t h e  i n s u r e d ,  a f t e r  t h e  p r i m a r y  c l a i m  f o r  i n s u r a n c e  b e n e f i t s  

i s  r e s o l v e d ,  is e n t i t l e d  t o  o b t a i n  t h e  i n s u r a n c e  c a r r i e r ' s  
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c o m p l e t e  i n v e s t i g a t i v e  and  c l a i m s  f i l e s  t h r o u g h  d i s c o v e r y ,  i f  t h e  

n e e d  f o r  s u c h  f i l e s  i s  a d e q u a t e l y  shown. 

ARGUMENT 

THE DISTRICT COURT ERRED WHEN I T  
QUASHED THE C I R C U I T  COURT ORDER 
THAT REQUIRED MANHATTAN TO PRODUCE 
I T S  COMPLETE F ILES,  I N  THIS CAUSE 
OF ACTION FOR V I O L A T I O N  OF 
FLORIDA'S C I V I L  REMEDY STATUTE 
5624.155 FLA.STAT. 

The i s s u e  r a i s e d  b y  t h e  p r e s e n t  P e t i t i o n  f o r  Rev iew c o n c e r n s  

w h e t h e r  t h e  e n t i r e  f i l e s  o f  an i n s u r a n c e  company a r e  s u b j e c t  t o  

d i s c o v e r y ,  i n  an  a c t i o n  b r o u g h t  a g a i n s t  s u c h  i n s u r a n c e  company 

s o l e l y  f o r  a l l e g e d  f a i l u r e  t o  a c t  i n  llgood f a i t h "  a s  r e q u i r e d  b y  

F l o r i d a ' s  C i v i l  Remedy S t a t u t e ,  §624.*155 Fla-Stat. I n  t h e  p r e s e n t  

c a s e ,  t h e  C i r c u i t  C o u r t  d e t e r m i n e d  t h a t  t h e  i n s u r a n c e  c a r r i e r ,  

MANHATTAN, was r e q u i r e d  t o  p r o v i d e  s u c h  d i s c o v e r y .  On c e r t i o r a r i ,  

however ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  h e l d  t h a t  t h e  

r e q u e s t e d  d i s c o v e r y  was p r o t e c t e d ,  and  quashed t h e  o r d e r  o f  t h e  

C i r c u i t  C o u r t .  

I n  c o n t r a s t  t o  t h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

A p p e a l  u n d e r  r e v i e w  h e r e i n ,  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  h a s  

h e l d ,  i n  Fidelity & Casualty I n s .  Co. o f  New York v .  Taylor, 525 

So.2d 908 ( F l a .  3 d  D C A  19871, t h a t  i n s u r a n c e  company f i l e s  a r e  

s u b j e c t  t o  d i s c o v e r y  i n  a c t i o n s  b r o u g h t  p u r s u a n t  t o  5624.155 

Fla.Stat. 

I n  o r d e r  t o  r e s o l v e  t h e  c o n f l i c t  b e t w e e n  t h e  o p i n i o n s  o f  t h e  

T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  and  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  
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Appeal ,  i t  i s  f i r s t  n e c e s s a r y  t o  p l a c e  t h e  i s s u e  i n  i t s  p r o p e r  

p e r s p e c t i v e .  

I n i t i a l l y ,  t h i s  Cour t  e s t a b l i s h e d  t h a t  i n s u r a n c e  company 

i n v e s t i g a t i v e  f i l e s  were p r o t e c t e d  i n  Vann v. S t a t e ,  85 So.2d 133 

( F l a .  1 9 5 6 ) ,  which h e l d  t h a t  a r e p o r t  o r  o t h e r  communication made 

b y  an i n s u r e d  t o  h i s  l i a b i l i t y  i n s u r a n c e  c a r r i e r ,  c o n c e r n i n g  an 

e v e n t  which m i g h t  form t h e  b a s i s  o f  a c l a i m  a g a i n s t  h i m  t h a t  would 

be covered  b y  t h e  p o l i c y ,  i s  p r i v i l e g e d  a s  between a t t o r n e y  and 

c l i e n t ,  i f  t h e  i n s u r e d  i s  r e q u i r e d  t o  b e  defended  under  t h e  p o l i c y  

terms. T h i s  a p p l i c a t i o n  o f  t h e  a t t o r n e y - c l i e n t  p r i v i l e g e ,  a s  

p r o t e c t i n g  communicat ions between an i n s u r e d  and h i s  i n su re r  

c o n c e r n i n g  a c l a i m ,  has  been g e n e r a l l y  fo l lowed  b y  F l o r i d a  

A p p e l l a t e  C o u r t s  ove r  t h e  y e a r s .  Grand Union v .  P a t r i c k ,  247 So.2d 

474 ( F l a .  3d  D C A  1 9 7 1 ) ;  S l i g a r  v .  Tucker, 267 So.2d 54 ( F l a .  4 t h  

D C A  1 9 7 2 ) ;  S t a t o n  v .  A l l i e d  Chain L i n k  Fence Co., 418 So.2d 404 

( F l a .  2 d  D C A  1 9 8 2 ) .  

I n  a d d i t i o n  t o  t h e  p r o t e c t i o n  a f f o r d e d  under  t h e  a t t o r n e y -  

c l i e n t  p r i v i l e g e ,  t h e  i n v e s t i g a t i v e  f i l e s  of  i n s u r a n c e  c a r r i e r s  

have a l s o  been h e l d  t o  be p r o t e c t e d  from d i s c o v e r y  a s  c o n s t i t u t i n g  

work p r o d u c t .  Surf  Drugs, I n c .  v .  Verrnette, 236 So.2d 1 0 8  ( F l a .  

1 9 7 0 ) ;  Reynolds v .  Hoffman, 3 0 5  so.2d 294 ( F l a .  3 d  D C A  1 9 7 4 ) ;  

C o l o n i a l  Penn I n s .  Co. v. B l a i r ,  380 So.2d 1305 ( F l a .  5 t h  D C A  

1 9 8 0 ) ;  Alachua Genera l  H o s p i t a l ,  I n c .  v.  Zirntner USA, Inc. ,  4 0 3  

So.2d 1 0 8 7  ( F l a .  1st D C A  1981) .  

The work p roduc t  d o c t r i n e ,  however,  i s  d i s t i n g u i s h a b l e  from 

t h e  a t t o r n e y - c l i e n t  p r i v i l e g e ,  s i n c e  work p r o d u c t  m a t e r i a l s  a r e  

d i s c o v e r a b l e  where t h e r e  i s  a compe l l ing  n e c e s s i t y  o c c a s i o n e d  b y  
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e x c e p t i o n a l  c i r c u m s t a n c e s .  S u r f  Drugs,  I n c .  v .  Vermette,  236 

So.2d 1 0 8  ( F l a .  1 9 7 0 ) ;  F l o r i d a  Power & L i g h t  Co. v .  Limeburger,  

390 So.2d 1 3 3  ( F l a .  4 t h  DCA 1 9 8 0 ) .  I n  o r d e r  t o  o b t a i n  s u c h  

m a t e r i a l s ,  however ,  t h e r e  mus t  be an a f f i r m a t i v e  s h o w i n g  b y  t h e  

p a r t y  s e e k i n g  d i s c o v e r y  t h a t  t h e  m a t e r i a l s  a r e  needed f o r  t h e  

p r e p a r a t i o n  o f  t h e  c a s e  and t h a t  s u b s t a n t i a l l y  e q u i v a l e n t  

m a t e r i a l s  c a n n o t  b e  o b t a i n e d  b y  o t h e r  means a b s e n t  undue h a r d s h i p .  

F1a.R.Civ.P. 1 . 2 8 0 ( b ) ( 2 ) ;  Transamerica I n s .  Co. v .  Maze, 318 

So.2d 200 ( F l a .  5 t h  DCA 1 9 8 1 ) ;  Ins. Co. of North  America v .  Noya, 

398 So.2d 428 ( F l a .  5 t h  DCA 1 9 8 2 ) ;  H a r t f o r d  Accident & Indemnity 

Co. v .  U.S.C.P. Co. ,  515  So.2d 998 ( F l a .  4 t h  DCA 1 9 8 7 ) .  

A s i g n i f i c a n t  e x c e p t i o n  t o  t h e  p r o t e c t i o n  w h i c h  i n s u r a n c e  

company i n v e s t i g a t i v e  and c l a i m  f i l e s  have  e n j o y e d  o v e r  t h e  

y e a r s  began t o  b e  c a r v e d  o u t  w i t h  t h i s  C o u r t ' s  e a r l y  d e c i s i o n  o f  

Auto Mutual  Indemnity Co.  v .  Shaw, 1 3 4  F l a .  815,  1 8 4  So.  852 

( 1 9 3 8 ) .  I n  Auto Mutual  Indemnity Co. v .  Shaw, t h e  r i g h t  o f  an 

i n s u r e d  t o  b r i n g  a "bad  f a i t h f f  a c t i o n  a g a i n s t  h i s  own i n s u r a n c e  

c a r r i e r  f o r  f a i l u r e  t o  s e t t l e  a t h i r d - p a r t y  c l a i m  was f i r s t  

r e c o g n i z e d :  

* * * The p r e v a i l i n g  r u l e  seems t o  be,  however ,  t h a t  t h e  
i n s u r e r  mus t  a c t  i n  good f a i t h  t o w a r d  t h e  a s s u r e d  i n  i t s  
e f f o r t  t o  n e g o t i a t e  a s e t t l e m e n t .  * * * [ T l h a t  ' t h e  
i n s u r e r  c a n n o t  escape l i a b i l i t y  b y  a c t i n g  upon wha t  i t  
c o n s i d e r s  t o  b e  f o r  i t s  own i n t e r e s t  a l o n e ,  b u t  i t  must  
a l s o  a p p e a r  t h a t  i t  a c t e d  i n  good f a i t h  and d e a l t  f a i r l y  
w i t h  t h e  i n s u r e d .  * * * T h i s  r e l a t i o n s h i p  imposes  upon 
t h e  i n s u r e r  t h e  d u t y ,  n o t  u n d e r  t h e  t e r m s  o f  t h e  
c o n t r a c t  s t r i c t l y  s p e a k i n g ,  b u t  because  o f  and f l o w i n g  
f r o m  i t ,  t o  a c t  h o n e s t l y  and  i n  good f a i t h  t o w a r d  t h e  
i n s u r e d '  * * *. 1 8 4  So. a t  859. 

T h i s  was f o l l o w e d  f i r s t  b y  American F i r e  & Casualty Co. v .  Dav is ,  

1 4 6  So.2d 615,  617  ( F l a .  1 s t  DCA 1 9 6 2 ) ,  and  l a t e r  b y  Thompson v .  
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Commercial Union Ins. Co. o f  New Y o r k ,  250 So.2d 259 ( F l a .  

1 9 7 1 ) .  I n  Thompson, t h e  r i g h t  t o  b r i n g  t h i r d - p a r t y  "bad f a i t h "  

a c t i o n s  was expanded, so t h a t  a judgment c r e d i t o r  c o u l d  m a i n t a i n  

an a c t i o n  d i r e c t l y  a g a i n s t  t h e  t o r t - f e a s o r ' s  l i a b i l i t y  i n s u r a n c e  

company f o r  r e c o v e r y  o f  a judgment  i n  excess o f  t h e  p o l i c y  l i m i t s ,  

based upon a l l e g e d  f r a u d  o r  "bad f a i t h "  o f  t h e  i n s u r e r  i n  

t h e  conduct  o r  h a n d l i n g  o f  t h e  s u i t  a g a i n s t  i t s  i n s u r e d .  

Most s i g n i f i c a n t l y ,  w h e r e  a v e r d i c t  exceeds t h e  a v a i l a b l e  

i n s u r a n c e  p o l i c y  l i m i t s ,  and t h e  c a r r i e r  i s  a l l e g e d  t o  have 

breached t h e  d u t y  i t  owed t o  i t s  i n s u r e d ,  a l l  m a t e r i a l s ,  i n c l u d i n g  

documents, memoranda, l e t t e r s  and f i l e s  o f  a t t o r n e y s  r e t a i n e d  by 

t h e  i n s u r a n c e  company a r e  d i s c o v e r a b l e .  Boston Old Colony Ins. 

Co. v. Gutierrez, 325 So.2d 416 ( F l a .  3d D C A  1 9 7 6 1 ,  Cert. 

denied, 336 So.2d 599 ( F l a .  1 9 7 6 ) ;  Stone v .  Travelers Ins. Co., 

326 So.2d 241 ( F l a .  3d D C A  1 9 7 6 ) .  

H i s t o r i c a l l y ,  common law  "bad f a i t h "  a c t i o n s ,  i n  wh ich  

d i s c o v e r y  o f  i n s u r a n c e  company c l a i m  f i l e s  has been p e r m i t t e d ,  

had been l i m i t e d  t o  t h i r d - p a r t y  c l a i m s  i n v o l v i n g  excess judgments 

a g a i n s t  t o r t - f e a s o r s .  A c t i o n s  a g a i n s t  i n s u r a n c e  c a r r i e r s  f o r  

a l l e g e d  "bad f a i t h "  i n  h a n d l i n g  f i r s t  p a r t y  c l a i m s  o f  t h e i r  

i n s u r e d s  f o r  i n s u r a n c e  b e n e f i t s  w e r e  n o t  p e r m i t t e d  a t  common l a w .  

The r a t i o n a l e  f o r  t h i s  l i m i t a t i o n  was b e s t  expressed i n  Baxter v. 

Royal Indemnity Co., 285 So.2d 6 5 2  ( F l a .  1 s t  D C A  1 9 7 3 ) ,  which  

i n v o l v e d  a f i r s t - p a r t y  common l a w  c l a i m  by  an i n s u r e d  a g a i n s t  h i s  

own i n s u r a n c e  company, f o r  a l l e g e d  "bad f a i t h "  i n  r e q u i r i n g  i t s  

i n s u r e d  t o  r e s o r t  t o  a r b i t r a t i o n  o f  an u n i n s u r e d  m o t o r i s t  c l a i m ,  

r a t h e r  t h a n  p a y i n g  t h e  f u l l  amount o f  u n i n s u r e d  m o t o r i s t  coverage 
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i n s u r a n c e  c a r r i e r  a c t e d  i n  bad f a i t h  i n  t h a t  i t s  a c t i o n s  were 

mot iva t ed  b y  ma l i ce  and war ran ted  t h e  i m p o s i t i o n  of p u n i t i v e  

damages. I n  a f f i r m i n g  t h e  d i s m i s s a l  o f  t h e  i n s u r e d ' s  c o m p l a i n t ,  

t h e  c o u r t  s t a t e d  t h a t :  

I t  i s  t h e  e x i s t e n c e  o f  t h e  f i d u c i a r y  r e l a t i o n s h i p  
between t h e  p a r t i e s  u n d e r  t h e  b o d i l y  i n j u r y  l i a b i l i t y  
p r o v i s i o n s  of  t h e  p o l i c y  w h i c h  imposes upon t h e  i n s u r e r  
t h e  o b l i g a t i o n  o f  e x e r c i s i n g  good f a i t h  i n  n e g o t i a t i n g  
f o r  and e f f e c t i n g  a s e t t l e m e n t  o f  t h e  c l a i m  a g a i n s t  i t s  
i n s u r e d  and which s u b j e c t s  i t  t o  e x c e s s  l i a b i l i t y  i f  i t  
a c t s  i n  bad f a i t h  o r  t h rough  f r a u d .  I t  i s  because  o f  t h e  
absence  o f  such  f i d u c i a r y  r e l a t i o n s h i p  t h a t  no s i m i l a r  
o b l i g a t i o n  r e s t s  upon t h e  i n s u r e r  w i t h  r e s p e c t  t o  c l a i m s  
made a g a i n s t  i t  under  t h e  u n i n s u r e d  m o t o r i s t  p r o v i s i o n  
of t h e  p o l i c y .  A s  noted  above ,  t h e  t e r m s  o f  t h e  c o n t r a c t  
e n t e r e d  i n t o  between t h e  p a r t i e s  p r o v i d e  t h a t  i f  t h e y  
c a n n o t  a g r e e  w i t h  r e g a r d  t o  any c l a i m  made b y  t h e  
i n s u r e d  u n d e r  t h e  q u e s t i o n e d  s e c t i o n  o f  t h e  p o l i c y ,  t h e  
d i s p u t e  w i l l  b e  s e t t l e d  by a r b i t r a t i o n .  I t  i s  d i f f i c u l t  
t o  r a t i o n a l i z e  how e i t h e r  p a r t y  cou ld  be cha rged  w i t h  
t h e  commission of a t o r t  mere ly  because  i t  e l e c t e d  t o  
e x e r c i s e  a l a w f u l  o p t i o n  open t o  i t  under  t h e  c o n t r a c t .  
I f  a p a r t y  t o  a c o n t r a c t  e x e r c i s e s  an o p t i o n  g iven  t o  i t  
b y  t h e  c l e a r  and l a w f u l  t e rms  t h e r e o f ,  i t  would a p p e a r  
i m m a t e r i a l  whether  such  e l e c t i o n  was mot iva t ed  b y  good 
f a i t h ,  bad f a i t h ,  s e l f - i n t e r e s t ,  m a l i c e ,  s p i t e ,  o r  
i n d i f f e r e n c e .  285 So.2d a t  656-657. 

Fol lowing  t h e  Baxter v .  Royal Indemnity Co,, supra, d e c i s i o n ,  

t h e  c o u r t s  of  F l o r i d a  have g e n e r a l l y  l i m i t e d  d i s c o v e r y  of  

i n s u r a n c e  companies '  f i l e s  t o  t h i r d - p a r t y  l l b a d - f a i t h l l  a c t i o n s .  I n  

U,S .  Fire Ins,  Co. v .  Clearwater Oaks Bank, 421 So.2d 783 ( F l a .  2d 

D C A  1982)  h e l d  t h a t :  

I n  a bad f a i t h  s u i t  a g a i n s t  an i n s u r a n c e  company f o r  
f a i l u r e  t o  s e t t l e  w i t h i n  t h e  p o l i c y  limits, t h e  
p l a i n t i f f  may o b t a i n  d i s c o v e r y  of  t h e  o r i g i n a l  c l a im 
f i l e .  Stone v .  Travelers Insurance Co., 326 So.2d 241 
( F l a .  3 d  DCA 1 9 7 6 ) .  On t h e  o t h e r  hand,  t h e  p l a i n t i f f  
canno t  compel d i s c l o s u r e  of  t h e  c a r r i e r ' s  work p r o d u c t ,  
i t s  c l a i m  f i l e ,  where t h e  c a u s e  of  a c t i o n  i s  a f i r s t  
p a r t y  c l a i m  f o r  cove rage  under  t h e  p o l i c y .  Agri-Business 
v .  Bridges, 397 So.2d 394 ( F l a .  1st DCA 1 9 8 1 ) .  The 
r e a s o n  f o r  t h e  d i s t i n c t i o n  i s  t h a t  a c l a i m  f o r  bad f a i t h  
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w i l l  l i e  when a c a r r i e r  f a i l s  p r o p e r l y  t o  perform i t s  
f i d u c i a r y  o b l i g a t i o n  t o  d e f e n d ,  b u t  a c l a i m  f o r  bad 
f a i t h  c a n n o t  b e  p r o s e c u t e d  where t h e  p a r t i e s  s i m p l y  
d i s a g r e e  ove r  whether  t h e  c l a i m  i s  covered  b y  t h e  
p o l i c y .  I n  t h e  l a t t e r  c a s e ,  t h e  p a r t i e s  occupy a d e b t o r -  
c r e d i t o r  r e l a t i o n s h i p ,  and t h e  i n s u r a n c e  company does  
n o t  commit a s e p a r a t e  t o r t  by r e f u s i n g  t o  pay t h e  c l a i m .  
Baxter v. Royal Indemnity Co., 285 So.2d 652 ( F l a .  1st  
D C A  1 9 7 3 ) .  4 2 1  So.2d a t  784.  

Accord: Agri-Business, Inc, v ,  Bridges, 397 So.2d 394 ( F l a .  1st  

D C A  1981) ;  Travelers Ins. Co. v .  Habelow, 405 So.2d 1361 ( F l a .  5 t h  

D C A  1 9 8 1 ) ;  Utica Mutual Ins. Co, v.  Croft, 432 So.2d 196 ( F l a .  1st  

D C A  1983) ;  Allstate Ins. Co. v .  Podhurst, 491 So.2d 1222 ( F l a .  4 t h  

D C A  1 9 8 6 ) .  

I t  i s  t h u s  e v i d e n t  t h a t ,  p r i o r  t o  October  1, 1982,  t h e  common 

law of  F l o r i d a  had c l e a r l y  e s t a b l i s h e d  t h a t  an i n s u r e d  had no 

r i g h t  t o  proceed  a g a i n s t  h i s  own i n s u r a n c e  company, f o r  any 

c la imed f a i l u r e  t o  a c t  i n  "good f a i t h "  i n  n e g o t i a t i n g  and s e t t l i n g  

t h e  i n s u r e d ' s  own c l a im f o r  i n s u r a n c e  b e n e f i t s .  As a consequence ,  

an i n s u r e d  was p r e c l u d e d  from o b t a i n i n g  t h e  i n s u r a n c e  company's  

f i l e s  w i t h  r e s p e c t  t o  any c l a imed  "bad f a i t h "  i n  t h e  h a n d l i n g  

of  f i r s t - p a r t y  c l a i m s .  T h i s  b a r ,  which p r e v e n t e d  an i n s u r e d  from 

b r i n g i n g  a "bad f a i t h "  a c t i o n  a g a i n s t  h i s  own i n s u r a n c e  c a r r i e r ,  

however, was e l i m i n a t e d  a s  of  October  1, 1982,  w i t h  t h e  a d o p t i o n  

o f  F l o r i d a ' s  C i v i l  Remedy S t a t u t e ,  5624.155 Fla-Stat., which 

p r o v i d e s ,  inter alia, a s  f o l l o w s :  

624.155 Civil Remedy.-- 

(1) Any pe r son  may b r i n g  a c i v i l  a c t i o n  a g a i n s t  an 
i n s u r e r  when such  pe r son  i s  damaged: 

( a )  By a v i o l a t i o n  of any of  t h e  f o l l o w i n g  p r o v i s i o n s  
b y  t h e  i n s u r e r :  
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1. S e c t i o n  6 2 6 . 9 5 4 1 ( 1 ) ( i ) , ( o ) ,  o r  ( x ) ;  
2 .  S e c t i o n  626.9551;  
3 .  S e c t i o n  626.9705;  
4 .  S e c t i o n  626.9706; o r  
5. S e c t i o n  626.9707; o r  

( b )  By t h e  commission o f  any of  t h e  f o l l o w i n g  a c t s  b y  
t h e  i n s u r e r :  

1. Not a t t e m p t i n g  i n  good f a i t h  t o  s e t t l e  c l a i m s  when, 
under  a l l  t h e  c i r c u m s t a n c e s ,  i t  cou ld  and s h o u l d  have 
done s o ,  had i t  a c t e d  f a i r l y  and h o n e s t l y  toward i t s  
i n s u r e d  and w i t h  due r e g a r d  f o r  h i s  i n t e r e s t s . * *  

* * * 

(2) As a c o n d i t i o n  p r e c e d e n t  t o  b r i n g i n g  an a c t i o n  
under  t h i s  s e c t i o n ,  t h e  depa r tmen t  and t h e  i n s u r e r  m u s t  
be g i v e n  w r i t t e n  n o t i c e  o f  t h e  v i o l a t i o n .  The n o t i c e  
s h a l l  s t a t e  w i t h  s p e c i f i c i t y  t h e  f a c t s  which a l l e g e d l y  
c o n s t i t u t e  t h e  v i o l a t i o n  and t h e  law which t h e  p l a i n t i f f  
i s  r e l y i n g  upon and s h a l l  s t a t e  t h a t  such  n o t i c e  i s  
g iven  i n  o r d e r  t o  p e r f e c t  t h e  r i g h t  t o  p u r s u e  t h e  C i v i l  
Remedy a u t h o r i z e d  b y  t h i s  s e c t i o n .  No a c t i o n  s h a l l  l i e  
i f ,  w i t h i n  6 0  days  t h e r e a f t e r ,  t h e  damages a r e  p a i d  o r  
t h e  c i r c u m s t a n c e s  g i v i n g  r i s e  t o  t h e  v i o l a t i o n  a r e  
c o r r e c t e d .  

( 3 )  Upon a d v e r s e  a d j u d i c a t i o n  a t  t r i a l  o r  upon a p p e a l ,  
t h e  i n s u r e r  s h a l l  be l i a b l e  f o r  damages, t o g e t h e r  w i t h  
c o u r t  c o s t s  and r e a s o n a b l e  a t t o r n e y ' s  f e e s  i n c u r r e d  b y  
t h e  p l a i n t i f f .  

( 4 )  No p u n i t i v e  damages s h a l l  be awarded under  t h i s  
s e c t i o n  un le s s  t h e  a c t s  g i v i n g  r i s e  t o  t h e  v i o l a t i o n  
occur  w i t h  such  f r equency  a s  t o  i n d i c a t e  a g e n e r a l  
b u s i n e s s  p r a c t i c e  and t h e s e  a c t s  a r e :  

( a )  W i l f u l ,  wanton,  and m a l i c i o u s ;  

( b )  I n  r e c k l e s s  d i s r e g a r d  f o r  t h e  r i g h t s  of any 
i n s u r e d ;  o r  

( c )  I n  r e c k l e s s  d i s r e g a r d  f o r  t h e  r i g h t s  o f  a 
b e n e f i c i a r y  under  a l i f e  i n s u r a n c e  c o n t r a c t .  

** S e c t i o n  624.155 Fla.Stat. uses t h e  t e rmino logy  of  n o t  
a t t e m p t i n g  i n  "good f a i t h "  t o  s e t t l e  c l a i m s ,  whereas  i n  many 
of  t h e  c a s e s  c i t e d  t h e  term "bad f a i t h "  i s  u s e d ,  o r  t h e y  a r e  
used i n t e r c h a n g e a b l y .  The d i s t i n c t i o n  i s  n o t  deemed 
s i g n i f i c a n t ,  and bo th  t e r m s  have a c c o r d i n g l y  been u t i l i z e d  
t h r o u g h o u t  t h i s  b r i e f  a s  t h e  c o n t e x t  seemed a p p r o p r i a t e .  
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I n  a d d i t i o n  t o  p r o v i d i n g  a c a u s e  o f  a c t i o n  f o r  " n o t  

a t t e m p t i n g  i n  good f a i t h  t o  s e t t l e  c l a i m s " ,  § 6 2 4 . 1 5 5 ( l ) ( a ) ( l )  

F l a . S t a t .  a l s o  p r o v i d e s  f o r  a c a u s e  o f  a c t i o n  b a s e d  u p o n  a l l e g e d  

v i o l a t i o n s  o f  s 6 2 6 . 9 5 4 1 ( 1 ) ( i )  F l a , S t a t . ,  w h i c h  p r o v i d e s  t h a t :  

626,9541 U n f a i r  methods o f  compet i t ion and u n f a i r  or 
decept ive  a c t s  o r  p r a c t i c e s  defined.--  

(1) UNFAIR METHODS OF COMPETITION AND UNFAIR OR 
DECEPTIVE ACTS.--The f o l l o w i n g  a r e  d e f i n e d  a s  u n f a i r  
me thods  o f  c o m p e t i t i o n  and  u n f a i r  o r  d e c e p t i v e  a c t s  o r  
p r a c t i c e s :  

* * * 

(i) U n f a i r  c l a i m  se t t lement  prac t ices . - -  

1. A t t e m p t i n g  t o  s e t t l e  c l a i m s  on  t h e  b a s i s  o f  
a p p l i c a t i o n ,  when s e r v i n g  a s  a b i n d e r  o r  i n t e n d e d  t o  
become a p a r t  o f  t h e  p o l i c y ,  o r  any  o t h e r  m a t e r i a l  
document  w h i c h  was a l t e r e d  w i t h o u t  n o t i c e  t o ,  o r  
k n o w l e d g e  o r  c o n s e n t  o f ,  t h e  i n s u r e d ;  

2. A m a t e r i a l  m i s r e p r e s e n t a t i o n  made t o  an  i n s u r e d  o r  
any  o t h e r  p e r s o n  h a v i n g  a n  i n t e r e s t  i n  t h e  p r o c e e d s  
p a y a b l e  u n d e r  s u c h  c o n t r a c t  o r  p o l i c y ,  f o r  t h e  p u r p o s e  
and  w i t h  t h e  i n t e n t  o f  e f f e c t i n g  s e t t l e m e n t  o f  s u c h  
c l a i m s ,  l o s s ,  o r  damage u n d e r  s u c h  c o n t r a c t  o r  p o l i c y  o n  
l e s s  f a v o r a b l e  t e r m s  t h a n  t h o s e  p r o v i d e d  i n ,  a n d  
c o n t e m p l a t e d  b y ,  s u c h  c o n t r a c t  o r  p o l i c y ;  o r  

3 .  C o m m i t t i n g  o r  p e r f o r m i n g  w i t h  s u c h  f r e q u e n c y  a s  t o  
i n d i c a t e  a g e n e r a l  b u s i n e s s  p r a c t i c e  any  o f  t h e  
f o l l o w i n g :  

a. F a i l i n g  t o  a d o p t  a n d  i m p l e m e n t  s t a n d a r d s  f o r  t h e  
p r o p e r  i n v e s t i g a t i o n  o f  c l a i m s ;  

b .  M i s r e p r e s e n t i n g  p e r t i n e n t  f a c t s  o r  i n s u r a n c e  p o l i c y  
p r o v i s i o n s  r e l a t i n g  t o  c o v e r a g e s  a t  i s s u e ;  

c .  F a i l i n g  t o  a c k n o w l e d g e  and  a c t  p r o m p t l y  u p o n  
c o m m u n i c a t i o n s  w i t h  r e s p e c t  t o  c l a i m s ;  

d. D e n y i n g  c l a i m s  w i t h o u t  c o n d u c t i n g  r e a s o n a b l e  
i n v e s t i g a t i o n s  b a s e d  u p o n  a v a i l a b l e  i n f o r m a t i o n ;  

e .  F a i l i n g  t o  a f f i r m  o r  deny c o v e r a g e  o f  c l a i m s  u p o n  
t h e  w r i t t e n  r e q u e s t  o f  t h e  i n s u r e d  w i t h i n  a r e a s o n a b l e  
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t i m e  a f t e r  p r o o f - o f - l o s s  s t a t e m e n t s  have been c o m p l e t e d ;  
o r ;  

f .  F a i l i n g  t o  p r o m p t l y  p r o v i d e  a r e a s o n a b l e  
e x p l a n a t i o n  i n  w r i t i n g  t o  t h e  i n s u r e d  o f  t h e  b a s i s  i n  
t h e  i n s u r a n c e  p o l i c y ,  i n  r e l a t i o n  t o  t h e  f a c t s  o r  
a p p l i c a b l e  l a w ,  f o r  d e n i a l  o f  a c l a i m  o r  f o r  t h e  o f f e r  
o f  a compromise s e t t l e m e n t .  

The i n c l u s i o n  o f  a cause  o f  a c t i o n  f o r  a l l e g e d  t l U n f a i r  C l a i m  

S e t t l e m e n t  P r a c t i c e s t t  i n  F l o r i d a ' s  C i v i l  Remedy S t a t u t e ,  S624.155 

Fla.Stat., emphas izes  t h e  L e g i s l a t u r e ' s  i n t e n t i o n  t h a t  i n s u r a n c e  

c a r r i e r s  a r e  r e q u i r e d  t o  a c t  i n  "good f a i t h "  i n  h a n d l i n g  f i r s t -  

p a r t y  c l a i m s  w h i c h  a r e  p r e s e n t e d  by  t h e i r  i n s u r e d s .  

I t  i s  i m p o r t a n t  t o  remember t h a t  F l o r i d a  l a w  has l o n g  

p r o v i d e d  t h a t  s t a t u t e s  w h i c h  a r e  i n  e f f e c t  a t  t h e  t i m e  t h a t  an 

i n s u r a n c e  p o l i c y  i s  i s s u e d  a r e  i n c o r p o r a t e d  i n t o  t h e  p o l i c y  and  

f o r m  a p a r t  o f  i t s  t e r m s  and c o n d i t i o n s .  Poole v. Travelers Ins. 

Co., 130 F l a .  806, 179  So. 138  ( 1 9 3 7 ) ;  Allison v. Imperial 

Casualty & Indemnity Co., 222 So.2d 254 ( F l a .  4 t h  DCA 1 9 6 9 ) ;  

U.S. Fire Ins. Co. v .  Van Iderstyne, 347 So.2d 672 ( F l a .  4 t h  DCA 

1 9 7 7 ) ;  Lumbermens Mutual Casualty Co. v .  Ceballos, 440 So.2d 612 

( F l a .  3d DCA ( 1 9 8 3 ) ;  Metropolitan Property & Liability Ins. Co. 

v. Gray, 446 So.2d 216 ( F l a .  5 t h  DCA 1 9 8 4 ) ;  Fireman's Fund Ins .  

Co. v. Pohlman, 485 So.2d 418 ( F l a .  1 9 8 6 ) .  

An i n s u r a n c e  p o l i c y  i s  a c o n t r a c t .  S624.02 F l a . S t a t .  
( 1 9 8 1 ) .  I t  i s  w e l l  s e t t l e d  i n  F l o r i d a  t h a t  t h e  s t a t u t e  
i n  e f f e c t  a t  t h e  t i m e  t h e  i n s u r a n c e  c o n t r a c t  i s  e x e c u t e d  
g o v e r n s  any i s s u e s  a r i s i n g  u n d e r  t h a t  c o n t r a c t .  See 
Metropolitan Life Insurance Co. v. Fugate, 313 F.2d 788 
( 5 t h  C i r .  1 9 6 3 ) ;  Allison v. Imperial Casualty & 
Indemnity Co., 222 So.2d254 ( F l a .  4 t h  DCA 1 9 6 9 ) ;  Poole 
v. Travelers Ins. Co., 130  F l a .  806, 1 7 9  So. 1 3 8  ( 1 9 3 7 ) .  
Lumbermens Mutual Casualty Co. v.  Ceballos, 440 So.2d 
612, 613 ( F l a .  3d D C A  1 9 8 3 ) .  
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As a consequence,  i t  i s  c l e a r  t h a t  t h e  p r o v i s i o n s  o f  $624.155 

Fla.Stat. f o r m e d  a p a r t  o f  a l l  i n s u r a n c e  c o n t r a c t s  i s s u e d  a f t e r  

O c t o b e r  1, 1982,  and more p a r t i c u l a r l y ,  i t  fo rmed  a p a r t  o f  t h e  

MANHATTAN l i f e  i n s u r a n c e  p o l i c y  t h a t  was i s s u e d  t o  JOHN A.  KUJAWA, 

w h i c h  p r o v i d e s  t h e  b a s i s  o f  t h e  w i t h i n  p r o c e e d i n g . * * *  

The j u d i c i a l  c o n s t r u c t i o n  o f  $624.155 Fla.Stat. was i n i t i a l l y  

p r o v i d e d  by  t w o  f e d e r a l  d e c i s i o n s :  Roland v. Safeco Ins. Co. o f  

America, 634 F.Supp. 613 (M.D.Fla. 1 9 8 6 ) ,  and United Guaranty 

Residential Ins. Co. o f  Iowa v. Alliance Mortgage Co., 644 

F.Supp. 339 (M.D.Fla. 1 9 8 6 ) .  I n  Roland v .  Safeco Ins. Co. o f  

America, t h e  c o u r t  f i r s t  r e v i e w e d  t h e  I f p l a i n  meaning"  o f  $624.155 

Fla.Stat. i n  an a t t e m p t  t o  g i v e  e f f e c t  t o  t h e  i n t e n t  o f  t h e  

l e g i s l a t u r e  i n  e n a c t i n g  i t .  T h e  c o u r t  t h e n  r e v i e w e d  t h e  

l e g i s l a t i v e  h i s t o r y  o f  t h e  s t a t u t e  as f o l l o w s :  

I n  a d d i t i o n  t o  t h e  l a n g u a g e  o f  t h e  s t a t u t e ,  i t s  
l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  an i n t e n t  t o  p r o v i d e  a 
cause  o f  a c t i o n  f o r  i n s u r e d s  who sue t h e i r  i n s u r e r s  f o r  
bad  f a i t h  r e f u s a l  t o  s e t t l e  c l a i m s .  A 1982 S t a f f  R e p o r t  
t o  t h e  House Commit tee on I n s u r a n c e  n o t e s  t h a t  s e c t i o n  
624.155 

r e q u i r e s  i n s u r e r s  t o  d e a l  i n  good f a i t h  t o  s e t t l e  
c l a i m s .  C u r r e n t  c a s e  l a w  r e q u i r e s  t h i s  s t a n d a r d  i n  
l i a b i l i t y  c l a i m s ,  b u t  n o t  i n  u n i n s u r e d  m o t o r i s t  
c o v e r a g e ;  t h e  s a n c t i o n  i s  t h a t  a company i s  s u b j e c t  
t o  a j u d g m e n t  i n  e x c e s s  o f  p o l i c y  l i m i t s .  T h i s  
s e c t i o n  w o u l d  a p p l y  t o  a l l  i n s u r a n c e  p o l i c i e s .  

*** The MANHATTAN p o l i c y  w h i c h  i n s u r e d  t h e  l i f e  o f  JOHN A .  KUJAWA 
was i s s u e d  e f f e c t i v e  J a n u a r y  1, 1985.  D e l t a  A i r  L i n e s  F l i g h t  
1 9 1  c r a s h e d  on Augus t  2,  1985. M A N H A T T A N ' S  j u s t i f i c a t i o n  f o r  
i t s  a t t e m p t s  t o  deny i n s u r a n c e  c o v e r a g e  t o  KUJAWA, were based  
upon i t s  p o l i c y  b e i n g  w i t h i n  a t w o  ( 2 )  y e a r  c o n t e s t a b i l i t y  
p e r i o d .  From t h e s e  d a t e s ,  t h e r e  i s  no  q u e s t i o n  t h a t  $624.155 
Fla.Stat, f o rmed  a p a r t  o f  M A N H A T T A N ' S  p o l i c y .  
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S t a f f  R e p o r t ,  1982 I n s u r a n c e  Code S u n s e t  R e v i s i o n  (HB 
4F; as  amended HB 10G) (June  3, 1 9 8 2 ) .  634 F.Supp. a t  
615. 

I n  United Guaranty Residential Ins. Co. of Iowa v .  Alliance 

Mortgage Co., supra, t h e  c o u r t  d i d  n o t  f e e l  t h a t  i t  was n e c e s s a r y  

t o  r e v i e w  t h e  l e g i s l a t i v e  h i s t o r y :  

Where t h e  words used  by  t h e  l e g i s l a t u r e  a r e  c l e a r  and 
convey a d e f i n i t e  meaning,  F l o r i d a  c o u r t s  need n o t  
r e s o r t  t o  r u l e s  o f  s t a t u t o r y  c o n s t r u c t i o n .  Kokay v .  
South Carolina Insurance Co., 380 So.2d 489 ( F l a .  3 d  DCA 
1980, aff'd, 398 So.2d 1355 ( F l a .  1980) .  See also 
Department of Legal Affairs v ,  Sandford-Orlando Kennel 
Club, Inc., 434 So.2d 879 ( F l a .  1 9 8 3 ) ( c o u r t s  l o o k  t o  
l e g i s l a t i v e  h i s t o r y  o n l y  t o  r e s o l v e  s t a t u t o r y  
a m b i g u i t i e s )  644 F.Supp. a t  342. 

R e l y i n g  upon b o t h  f e d e r a l  d e c i s i o n s  c i t e d  above, t h e  c o u r t  i n  

Opperman v .  Nationwide Mutual Fire Ins. Co., 515 So.2d 263 ( F l a .  

5 t h  DCA 19871,  e x p r e s s l y  r e c o g n i z e d  t h e  r i g h t  o f  an i n s u r e d  t o  

b r i n g  a f i r s t - p a r t y  c l a i m  a g a i n s t  h i s  own i n s u r a n c e  c a r r i e r  f o r  

f a i l u r e  t o  s e t t l e  t h e  i n s u r e d ' s  c l a i m  f o r  b e n e f i t s  p u r s u a n t  t o  

S624.155 Fla.Stat.: 

We a g r e e  t h a t  t h e  p l a i n  mean ing  o f  s e c t i o n  6 2 4 . 1 5 5 ( 1 ) ( b )  
e x t e n d s  a cause o f  a c t i o n  t o  t h e  f i r s t  p a r t y  i n s u r e d  
a g a i n s t  i t s  i n s u r e r  f o r  bad f a i t h  r e f u s a l  t o  s e t t l e .  The 
l a n g u a g e  o f  s e c t i o n  624.155 i s  c l e a r  and unambiguous and 
c o n v e y s  a c l e a r  and d e f i n i t e  meaning.  I t  p r o v i d e s  a 
c i v i l  cause  o f  a c t i o n  t o  "any p e r s o n "  who i s  i n j u r e d  as  
a r e s u l t  o f  an i n s u r e r ' s  bad f a i t h  d e a l i n g .  Thus, t h e r e  
i s  no  o c c a s i o n  f o r  r e s o r t  t o  r u l e s  o f  s t a t u t o r y  
c o n s t r u c t i o n ;  t h e  s t a t u t e  must be g i v e n  i t s  p l a i n  and 
o b v i o u s  meaning.  Holly v .  Auld, 450 So.2d 217 ( F l a .  
1 9 8 4 ) .  The l e g i s l a t u r e  i s  presumed t o  know t h e  e x i s t i n g  
l a w  a t  t h e  t i m e  i t  e n a c t s  a s t a t u t e .  Ford v .  Wainwright, 
4 5 1  So.2d 471, 475 ( F l a .  1 9 8 4 ) ;  Alder-Built Industries, 
Inc. v .  Metropolitan Dade county, 2 3 1  So.2d 197, 199 
( F l a .  1970) .  T h e r e  i s  n o t h i n g  i n  t h e  s t a t u t e  w h i c h  
i n d i c a t e s  an i n t e n t  t o  l i m i t  an e x i s t i n g  common-law 
remedy. Cf. Bankston v. Brennan, 507 So.2d 1385  ( F l a .  
1 9 8 7 ) .  On t h e  c o n t r a r y ,  t h e  s t a t u t e  c l e a r l y  i n d i c a t e s  
t h e  i n t e n t  t o  expand t h a t  remedy. 515 So.2d a t  266. 
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I t  i s  a p p r o p r i a t e  a t  t h i s  p o i n t  t o  d i s c u s s  t h e  d e c i s i o n  of  

t h e  F o u r t h  D i s t r i c t  Cour t  o f  A p p e a l  t h a t  i s  p r e s e n t l y  u n d e r  

r ev iew.  The r e a s o n  f o r  t h i s  i s  t h a t  i n  r e n d e r i n g  i t s  d e c i s i o n  i n  

Manhattan N a t i o n a l  L i f e  I n s .  Coo v.  Kujawa, 522 So.2d 1078 ( F l a .  

4 t h  D C A  19871,  t h e  c o u r t ,  a l t h o u g h  r e c o g n i z i n g  t h a t  f i r s t - p a r t y  

c l a i m s  a g a i n s t  i n s u r a n c e  c a r r i e r s  a r e  now s t a t u t o r i l y  p e r m i t t e d  

p u r s u a n t  t o  s624.155 F l a . S t a t . ,  n e v e r t h e l e s s  r e v e r t e d  t o  t h e  l i n e  

o f  c a s e s  which o n l y  p e r m i t t e d  t h i r d - p a r t y  c l a i m s  f o r  !!bad f a i t h "  

a t  common law,  i . e . ,  Agri-Business, I n c .  v .  Br idges,  397 So.2d 394 

( F l a .  1st 

1361  ( F l a .  

Oaks Bank, 

i n v o l v e d  t 

w h i c h  was 

f i r s t - p a r t :  

D C A  1 9 8 1 ) ;  T r a v e l e r s  I n s .  Co.  v .  Habelow, 405 So.2d 

5 t h  D C A  1 9 8 1 ) ;  and U.S. F i r e  I n s .  Co. v .  C learwater  

421 So.2d 783 ( F l a .  2d D C A  1982) .  A l l  o f  t h e s e  c a s e s  

i i r d - p a r t y  c l a i m s  of  bad f a i t h ,  a n d  t h e  l a t t e r  c a s e ,  

most r e c e n t l y  d e c i d e d ,  e x p r e s s l y  p o i n t s  o u t  t h a t  a 

" c l a i m  f o r  b a d  f a i t h  canno t  be p rosecu ted1 ' .  421 So.2d 

a t  784.**** 

I n  r e l y i n g  u p o n  Agri-Business, I n c .  v.  Br idges,  supra; 

T r a v e l e r s  I n s .  Co. v .  Habelow, supra; and U.S. F i r e  I n s .  Co. v .  

C learwater  Oaks Bank, supra,  t h e  F o u r t h  D i s t r i c t  Court  o f  A p p e a l  

emphasized t h e  f a c t  t h a t  a f i d u c i a r y  r e l a t i o n s h i p  e x i s t s  between 

an i n s u r a n c e  c a r r i e r  and i t s  i n s u r e d  i n  t h i r d - p a r t y  " b a d  f a i t h "  

c a s e s .  Then, r e c o g n i z i n g  t h a t  t h e  T h i r d  D i s t r i c t  Cour t  o f  Appeal ,  

i n  F i d e l i t y  & Casualty I n s .  Co. o f  New York v .  T a y l o r ,  525 So.2d 

- 
**** The Four th  D i s t r i c t  Cour t  o f  Appeal c i t e d  each of  t h e s e  cases  

a s  a u t h o r i t y  i n  i t s  o p i n i o n .  I t  a l s o  c i t e d  i t s  own more 
r e c e n t  d e c i s i o n  i n  A l l s t a t e  I n s .  Co. v .  Podhurst,  491 So.2d 
1222 ( F l a .  4 t h  D C A  19861,  which i n v o l v e d  a f i r s t - p a r t y  c l a i m  
f o r  i n s u r a n c e  c o v e r a g e ,  b u t  d i d  n o t  i n c l u d e  a c la im u n d e r  
$624.155 F l a . S t a t .  
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908 ( F l a .  3 d  D C A  19871,  de t e rmined  t h a t  i n s u r a n c e  company f i l e s  

a r e  d i s c o v e r a b l e  i n  a c t i o n s  b rough t  p u r s u a n t  t o  $624.155 

Fla-Stat., i n d i c a t e d  t h a t  t h e  b a s i s  f o r  s u c h  d e c i s i o n  appea red  t o  

be t h e  l lsameness  o f  t h e  i s s u e s  i n  bo th  t y p e s  o f  ' b a d  f a i t h '  

i n s u r a n c e  c a s e s  and t h e  d i f f i c u l t y  of  o b t a i n i n g  o t h e r w i s e  r e l e v a n t  

f a c t s 1 ! .  522 So.2d a t  1 0 8 0 .  

Without  f u r t h e r  c o n s i d e r i n g  t h e  f a c t  t h a t  $624.155 Fla-Stat. 

imposed a s t a t u t o r y  d u t y  on t h e  p a r t  o f  i n s u r a n c e  c a r r i e r s  t o  a c t  

i n  llgood f a i t h "  toward t h e i r  i n s u r e d s ,  which i s  v i r t u a l l y  

i d e n t i c a l  t o  t h e  I f f i d u c i a r y  d u t y f 1  t h a t  was imposed on i n s u r a n c e  

c a r r i e r s  by  common law i n  t h i r d - p a r t y  l l b a d - f a i t h l !  a c t i o n s ,  t h e  

Four th  Dis t r ic t  went on t o  hold  a s  f o l l o w s :  

We ho ld  t h a t  an i n su re r  w h i c h  i s  n o t  i n  a f i d u c i a r y  
r e l a t i o n s h i p  t o  i t s  i n s u r e d  and a g a i n s t  w h i c h  a c a u s e  of  
a c t i o n  i s  b rough t  u n d e r  s e c t i o n  624.155 i s  e n t i t l e d  t o  
p r o t e c t i o n  a g a i n s t  p r o d u c t i o n  of i t s  l e g a l  depa r tmen t  
f i l e  ( and  i t s  c l a i m  f i l e  b y  whatever  name) on t h e  b a s i s  
of  bo th  work p r o d u c t  i m m u n i t y  and a t t o r n e y - c l i e n t  
p r i v i l e g e  t o  t h e  same e x t e n t  a s  any o t h e r  l i t i g a n t .  522 
So.2d a t  1 0 8 0 .  

T h e  obv ious  d e f i c i e n c y  i n  t h e  Four th  D i s t r i c t ' s  r e a s o n i n g ,  i s  

a t o t a l  f a i l u r e  t o  r e c o g n i z e  o r  d i s c u s s  t h e  f a c t  t h a t  $624.155 

Fla.Stat. d i d  p l a c e  a d u t y  on i n s u r a n c e  c a r r i e r s  t o  a c t  i n  "good 

f a i t h "  toward t h e i r  i n s u r e d s  when h a n d l i n g  and s e t t l i n g  f i r s t -  

p a r t y  c l a i m s .  F u r t h e r ,  t h e  c o u r t  f a i l e d  t o  c o n s i d e r  what e f f e c t  a 

breach  of t h e  s t a t u t o r i l y  c r e a t e d  d u t y  would have on i n s u r a n c e  

c a r r i e r s ,  and whether  s u c h  b reach  s h o u l d  a l s o  make i n s u r a n c e  

c a r r i e r  f i l e s  s u b j e c t  t o  d i s c o v e r y .  

I n  Opperman v .  Nationwide Mutual Fire Ins. Co., 515 So.2d 263 

( F l a .  5 t h  D C A  19871,  t h e  c o u r t ,  a f t e r  c o n c l u d i n g  t h a t  $624.155 
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F l a . S t a t .  p r o v i d e s  a b a s i s  f o r  t h e  f i l i n g  o f  a f i r s t - p a r t y  c la im 

b y  a n  i n s u r e d  a g a i n s t  h i s  own i n s u r a n c e  c a r r i e r  f o r  a l l e g e d  

f a i l u r e  t o  a c t  i n  l l g o o d  f a i t h " ,  c o m p a r e d  t h e  t y p e  o f  d u t y  t h a t  i s  

owed b y  i n s u r a n c e  c o m p a n i e s  t o  t h e i r  i n s u r e d s  i n  f i r s t - p a r t y  a n d  

t h i r d - p a r t y  c la im s i t u a t i o n s :  

A f i r s t  p a r t y  c a u s e  o f  a c t i o n  f o r  b a d  f a i t h  has  n o t  b e e n  
c o n s i d e r e d  a n  u n r e a s o n a b l e  r e m e d y  b y  t h e  s t a t e s  w h i c h  
h a v e  a d o p t e d  i t .  I n  G r u e n b e r g  v .  A e t n a  I n s u r a n c e  Coo, 9 
C a l . 3 d  566,  1 0 8  C a l . R p t r .  4 8 0 ,  510  P .2d  1 0 3 2  (19731,  t h e  
c o u r t  h e l d  t h a t  t h e  d u t y  o f  a n  i n s u r e r  t o  a c t  i n  g o o d  
f a i t h  i n  s e t t l i n g  t h e  c la im o f  i t s  i n s u r e d  was a k i n  t o  
t h e  d u t y  o f  t h e  i n s u r e r  t o  a c t  i n  g o o d  f a i t h  i n  h a n d l i n g  
c la ims  o f  t h i r d  p a r t i e s  a g a i n s t  t h e  i n s u r e d ,  a n d  t h a t  

These a r e  m e r e l y  two d i f f e r e n t  a s p e c t s  o f  t h e  same 
d u t y .  T h a t  r e s p o n s i b i l i t y  i s  n o t  t h e  r e q u i r e m e n t  
m a n d a t e d  b y  t h e  terms o f  t h e  p o l i c y  i t s e l f - - t o  
d e f e n d ,  s e t t l e ,  o r  p a y .  I t  i s  t h e  o b l i g a t i o n ,  
deemed t o  b e  i m p o s e d  b y  t h e  l a w ,  u n d e r  w h i c h  t h e  
i n s u r e r  m u s t  a c t  f a i r l y  a n d  i n  g o o d  f a i t h  i n  
d i s c h a r g i n g  i t s  c o n t r a c t u a l  r e s p o n s i b i l i t i e s .  Where 
i n  s o  d o i n g ,  i t  f a i l s  t o  d e a l  f a i r l y  and i n  g o o d  
f a i t h  w i t h  i t s  i n s u r e d  by r e f u s i n g ,  w i t h o u t  p r o p e r  
c a u s e ,  t o  c o m p e n s a t e  i t s  i n s u r e d  f o r  a l o s s  c o v e r e d  
b y  t h e  p o l i c y ,  s u c h  c o n d u c t  may g i v e  r i s e  t o  a 
c a u s e  o f  a c t i o n  i n  t o r t  f o r  breach o f  a n  i m p l i e d  
c o v e n a n t  o f  g o o d  f a i t h  a n d  f a i r  d e a l i n g .  [ E m p h a s i s  
s u p p l i e d  i n  o r i g i n a l ] .  

1 0 8  C a . R p t r .  a t  485, 510  P . 2 d  a t  1037.  T h i s  l e g a l  d u t y  
i s  i n d e p e n d e n t  o f  a n y  c o n t r a c t u a l  o b l i g a t i o n .  See E g a n  
v .  M u t u a l  o f  Omaha I n s u r a n c e ,  24 C a l . 3 d  809 ,  169 Cal .  
R p r t .  691,  620 P . 2 d  1 1 4 1  ( 1 9 7 9 ) ,  c e r t .  d e n i e d ,  445 U.S. 
912 ,  1 0 0  S . C t .  1271,  63 L . E d . 2 d  597 ( 1 9 8 0 ) .  R a t h e r ,  t h e  
c a u s e  o f  a c t i o n  has  b e e n  d e s c r i b e d  a s  a I 1 t o r t i o u s  b r e a c h  
o f  c o n t r a c t  .I1 See g e n e r a l l y  16A A p p l e m a n ,  I n s u r a n c e  Law 
a n d  P r a c t i c e ,  58877.25 (1981) .  F o l l o w i n g  t h e  l e a d  o f  
C a l i f o r n i a ,  many s t a t e s  h a v e  a d o p t e d  t h i s  t h e o r y  o f  
r e c o v e r y  b y  r e c o g n i z i n g  t h a t  a n  i n s u r e r  owes t o  i t s  
i n s u r e d  a n  i m p l i e d  i n  law d u t y  o f  g o o d  f a i t h  a n d  f a i r  
d e a l i n g .  A l t h o u g h  n o t  r e c o g n i z i n g  t h e  t o r t  b e c a u s e  t h e  
l e g i s l a t u r e  h a d  e n a c t e d  a s t a t u t o r y  r e m e d y  f o r  d e a l i n g  
w i t h  r e c a l c i t r a n t  i n s u r a n c e  c o m p a n i e s ,  t h e  c o u r t  i n  
S p e n c e r  v .  A e t n a  L i f e  & C a s u a l t y  I n s u r a n c e  Coo, 227 Kan.  
914 ,  611 P . 2 d  1 4 9 ,  151-152 (1980)  c i t e s  many c a s e s  from 
o t h e r  j u r i s d i c t i o n s  w h i c h  h a v e  r e c o g n i z e d  t h a t  s u c h  a 
d u t y  e x i s t s  i n  f i r s t  p a r t y  a c t i o n s .  I n  a d d i t i o n  t o  t h e  
j u d i c i a l l y  c r e a t e d  remedies,  many s t a t e s ,  l i k e  F l o r i d a ,  
h a v e  a d o p t e d  s t a t u t e s ,  w h i c h  p r o v i d e  f o r  a c i v i l  a c t i o n  
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a g a i n s t  an i n s u r e r  f o r  a bad f a i t h  r e f u s a l  t o  pay p o l i c y  
b e n e f i t s .  For a d i s c u s s i o n  o f  some of  t h e s e  s t a t u t e s ,  
s e e  1 5 A  Couch on Insurance 2d $58:2 ( 1 9 8 3 ) .  515 So.2d 
a t  266-267. 

I t  i s  obv ious  t h a t  t h e  F l o r i d a  l e g i s l a t u r e  i n t e n d e d  t h a t  t h e  

d u t y  which i t  imposed upon i n s u r a n c e  c a r r i e r s  u n d e r  3624.155 

Fla.Stat. be c o n s t r u e d  as i d e n t i c a l  t o  t h e  f i d u c i a r y  d u t y  t h a t  

e x i s t s  i n  t h i r d - p a r t y  "bad f a i t h "  a c t i o n s ,  s i n c e  i t  used t h e  

i d e n t i c a l  l anguage  i n  t h e  s t a t u t e ,  t h a t  i s  used i n  Fla.Std.Jury 

Instr. (Civ.) MI 3.1. A comparison o f  t h e  two p r o v i s i o n s  i s  

a p p r o p r i a t e :  

§624.155(1)(b)(l) Fla.Stat. 

(1) Not a t t e m p t i n g  i n  good f a i t h  t o  s e t t l e  c l a i m s  
when, under all the circumstances, it could and should 
have done so, had it acted fairly and honestly toward 
its insured and with due regard for his interests 
[Emphasis s u p p l i e d ] .  

Fla.Std.Jury Instr. (Civ.) MI 3.1 

The i s s u e  f o r  your  d e t e r m i n a t i o n  i s  whether  ( d e f e n d a n t )  
a c t e d  i n  bad f a i t h  i n  f a i l i n g  t o  s e t t l e  t h e  c l a i m  of  
(name) a g a i n s t  ( i n s u r e d ) .  An i n s u r a n c e  company a c t s  i n  
bad f a i t h  i n  f a i l i n g  t o  s e t t l e  a c l a i m  a g a i n s t  i t s  
[ p o l i c y h o l d e r ] [ i n s u r e d ]  w i t h i n  i t s  p o l i c y  limits when, 
under all of t h e  circumstances, it could and should have 
done so, had it acted fairly and honestly toward its 
[policyholder][insured] and with due regard f o r  his 
interests [Emphasis s u p p l i e d ] .  

\ 

The s i m i l a r i t y  o f  t h e  d u t i e s  owed i n  f i r s t - p a r t y  !!bad f a i t h "  

a c t i o n s  a s  opposed t o  t h i r d - p a r t y  "bad f a i t h "  a c t i o n s  was 

e x p r e s s l y  r e c o g n i z e d  i n  Fidelity & Casualty Ins. Co. of New York 

v. Taylor, 525 So.2d 908 ( F l a .  3 d  D C A  1 9 8 7 ) ,  t h e  T h i r d  D i s t r i c t  

Cour t  o f  Appeal d e c i s i o n  which i s  i n  c o n f l i c t  w i t h  t h e  d e c i s i o n  

p r e s e n t l y  under  r ev iew.  I n s o f a r  a s  t h e  Fidelity & Casualty Ins. 

Go, of New York v. Taylor a c c e p t s  t h e  obv ious  f a c t  t h a t  3624.155 
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F l a . S t a t .  h a s  i m p o s e d  a d u t y  u p o n  i n s u r a n c e  c a r r i e r s  t o  a c t  i n  

"good f a i t h "  t o w a r d  t h e i r  i n s u r e d s ,  i t  i s  r e s p e c t f u l l y  s u b m i t t e d  

t h a t  s u c h  d e c i s i o n  i s  t h e  o n e  w h i c h  s h o u l d  be  e s t a b l i s h e d  a s  t h e  

law i n  F l o r i d a ,  a n d  s h o u l d  b e  fo l lowed  a c c o r d i n g l y .  I n  

c o n s i d e r i n g  t h e  d u t y  t h a t  t h e  s t a t u t e  imposes  u p o n  i n s u r a n c e  

c a r r i e r s ,  t h e  T h i r d  D i s t r i c t  r e c o g n i z e d  t h e  f o l l o w i n g :  

* * * a case  l i k e  t h i s  o n e  [ i n v o l v i n g  a f i r s t - p a r t y  " b a d  
f a i t h "  c la im u n d e r  $624.155 F la .S ta t .1  i s  t o t a l l y  
i n d i s t i n g u i s h a b l e  from t h e  f a m i l i a r  '!bad f a i t h "  f a i l u r e  
t o  s e t t l e  o r  defend  a t h i r d - p a r t y ' s  a c t i o n  a g a i n s t  a 
l i a b i l i t y  c a r r i e r ' s  i n s u r e d s .  See Stone v. T r a v e l e r s  
I n s .  Co., 326 So.2d 241 ( F l a .  3d D C A  1 9 7 6 ) ;  Boston Old 
Colony I n s .  Co. v. G u t i e r r e z ,  325 So.2d 416 ( F l a .  3 d  D C A  
19761,  c e r t .  d e n i e d ,  336 So.2d 599 ( F l a .  1 9 7 6 ) ;  American 
F i r e  & Casua l t y  Co. v. Dav is ,  146 So.2d 615 ( F l a .  1st 
D C A  1 9 6 2 ) ;  see  a l s o  U.S. F i r e  Ins.  Co. v. C lea rwa te r  
Oaks Bank, 421 So.2d 783 ,  784 ( F l a .  2d D C A  1 9 8 2 ) .  I n  
t h o s e  c a s e s ,  l i k e  t h i s  o n e ,  t h e  p e r t i n e n t  i s s u e  i s  t h e  
manner i n  w h i c h  t h e  company h a s  h a n d l e d  t h e  s u i t  
i n c l u d i n g  i t s  c o n s i d e r a t i o n  of  t h e  a d v i c e  of  c o u n s e l  s o  
a s  t o  d i s c h a r g e  i t s  mandated d u t y  o f  g o o d  f a i t h .  
V i r t u a l l y  t h e  o n l y  sou rce  of i n f o r m a t i o n  on t h e s e  
q u e s t i o n s  i s  t h e  c la im f i l e  i t s e l f .  

* * * 

I n  o u r  view,  because t h e  p e r t i n e n t  i s s u e s  a r e  t h e  same, 
t h e r e  i s  no  b a s i s  f o r  d i s t i n g u i s h i n g  between t h e  t y p e s  
of  ! 'bad f a i t h "  i n su rance  c a s e s  w i t h  r e spec t  t o  t h e  
p r e s e n t  q u e s t i o n .  525 So.2d a t  909-910. 

S i n c e  t h e  d u t y  owed b y  i n s u r a n c e  c a r r i e r s  i n  t h e  h a n d l i n g  a n d  

s e t t l i n g  of f i r s t - p a r t y  c la ims  u n d e r  $624.155 Fla .Sta t .  was h e l d  

t o  b e  i n d i s t i n g u i s h a b l e  from t h e  d u t y  owed i n  t h i r d - p a r t y  " b a d  

f a i t h "  c l a i m s ,  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appeal c o r r e c t l y  h e l d  

t h a t  i n s u r a n c e  c a r r i e r  f i l e s  a r e  s u b j e c t  t o  p r o d u c t i o n :  

We t h e r e f o r e  h o l d ,  a s  d o e s  t h e  s u b s t a n t i a l  w e i g h t  of 
a u t h o r i t y  elsewhere on t h e  q u e s t i o n ,  t h a t  t h e  c la im f i l e  
i s  a n d  was p r o p e r l y  h e l d  p r o d u c i b l e  i n  t h i s  f i r s t - p a r t y  
case .  I n  r e  Bergeson, 112 F.R.D. 692 (D.Mont .  1 9 8 6 ) ;  
Joyner  v. C o n t i n e n t a l  I n s .  Cos., 1 0 1  F.R.D. 414 (S.D.Ga. 
1 9 8 3 ) ;  APL Corp. v. Aetna Casua l t y  & Sur. Co., 91 F .R .D.  
1 0  (D.Md.  1 9 8 0 ) ;  Cigna-INA/Aetna v. Hagerman-Shambaugh, 
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473 N.E.2d 1033 (1nd.Ct.App. 1985); Brown v. S u p e r i o r  
Cour t ,  137 A r i z .  327, 670 P.2d 725 (1983); U n i t e d  Servs. 
Auto. Ass'n. v. Werley, 526 P.2d 28 ( A l a s k a  1974). 525 
So.2d a t  910. 

I t  i s  obv ious  t h a t  when i t  enac ted  fi624.155 Fla .Sta t . ,  t h e  

F l o r i d a  L e g i s l a t u r e  i n t e n d e d  t o  c r e a t e  a cause o f  a c t i o n  a g a i n s t  

i n s u r a n c e  c a r r i e r s  t h a t  f a i l  t o  a c t  i n  Itgood f a i t h "  when h a n d l i n g  

and s e t t l i n g  f i r s t - p a r t y  c l a i m s  o f  t h e i r  own i n s u r e d s .  I n  o r d e r  t o  

p r o s e c u t e  such a c l a i m ,  however,  i t  i s  v i t a l l y  i m p o r t a n t  t h a t  t h e  

i n s u r e d  be a b l e  t o  o b t a i n  t h e  i n s u r a n c e  c a r r i e r ' s  f i l e s ,  s i n c e  

w i t h o u t  such p r o d u c t i o n  i t  would be v i r t u a l l y  i m p o s s i b l e  t o  

d c t e r m i n e  and e s t a b l i s h  whether t h e  i n s u r a n c e  c a r r i e r  f u l f i l l e d  

t h e  d u t y  t h a t  t h e  s t a t u t e  imposed upon i t .  As was s t a t e d  i n  Brown 

v. S u p e r i o r  Cour t  I n  and For  Maricopa County, 137 A r i z  327, 670 

P.2d 725 (1983), one o f  t h e  cases c i t e d  by t h e  T h i r d  D i s t r i c t  

C o u r t  o f  Appeal  i n  F i d e l i t y  & Casua l t y  I n s .  Co. of  New York v. 

T a y l o r ,  supra:  

The t o r t  o f  bad f a i t h  a r i s e s  when an i n s u r a n c e  company 
i n t e n t i o n a l l y  den ies ,  f a i l s  t o  p rocess ,  or f a i l s  t o  pay 
a c l a i m  w i t h o u t  a reasonab le  b a s i s  f o r  such a c t i o n .  
Sparks v.  Repub l i c  N a t i o n a l  L i f e  I n s .  Co., 132 A r i z .  
529, 538, 647 P.2d 1127, 1136 (1982); Noble v .  N a t i o n a l  
American L i f e  I n s .  Co., 128 A r i z .  188, 190, 624 P.2d 
866, 868 (1981); Farmers Insu rance  Exchange v.  
Henderson, 82 A r i z .  335, 338-39, 313 P.2d 404, 406 
( 1 9 5 7 ) ( i n s u r e r  must g i v e  e q u a l  c o n s i d e r a t i o n  t o  b o t h  i t s  
own i n t e r e s t s  and t h e  i n s u r e d ' s  i n t e r e s t s ) .  No m a t t e r  
how t h e  t e s t  i s  d e f i n e d ,  bad f a i t h  i s  a q u e s t i o n  o f  
reasonab leness  under  t h e  c i r cums tances .  Sparks, supra. 
The p o r t i o n s  o f  t h e  c l a i m s  f i l e  which e x p l a i n e d  how t h e  
company processed and c o n s i d e r e d  B rown 's  c l a i m  and why 
i t  r e j e c t e d  t h e  c l a i m  a r e  c e r t a i n l y  r e l e v a n t  t o  t h e s e  
i s s u e s .  

F u r t h e r ,  b a d - f a i t h  a c t i o n s  a g a i n s t  an i n s u r e r ,  l i k e  
a c t i o n s  by a c l i e n t  a g a i n s t  a t t o r n e y ,  p a t i e n t  a g a i n s t  
d o c t o r ,  can o n l y  be p roved  by showing e x a c t l y  how t h e  
company processed t h e  c l a i m ,  how t h o r o u g h l y  i t  was 
c o n s i d e r e d  and why t h e  company t o o k  t h e  a c t i o n  i t  d i d .  
The c l a i m s  f i l e  i s  a un ique,  contemporaneously  p repared  
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h i s t o r y  o f  t h e  company 's  h a n d l i n g  o f  t h e  c l a i m ;  i n  an 
a c t i o n  s u c h  a s  t h i s  t h e  need f o r  t h e  i n f o r m a t i o n  i n  t h e  
f i l e  i s  n o t  o n l y  s u b s t a n t i a l ,  b u t  o v e r w h e l m i n g .  APL 
Corporat ion v .  AETNA Casualty & Surety  C o . ,  9 1  F.R.D. 
1 0 ,  13-14 (D.Md. 1 9 8 0 ) .  The t t s u b s t a n t i a l  e q u i v a l e n t t t  o f  
t h i s  m a t e r i a l  c a n n o t  be o b t a i n e d  t h r o u g h  o t h e r  means o f  
d i s c o v e r y .  The c l a i m s  f i l e  t t d i a r y t t  i s  n o t  o n l y  l i k e l y  t o  
l e a d  t o  e v i d e n c e ,  b u t  t o  be v e r y  i m p o r t a n t  e v i d e n c e  on  
t h e  i s s u e  o f  w h e t h e r  C o n t i n e n t a l  a c t e d  r e a s o n a b l y .  670 
P.2d a t  734. 

See a l s o  APL Corp. v .  Aetna Casual ty  & Surety  Co. ,  9 1  F.R.D. 1 0  

(D.Md. 19801, Handgards, I n c .  v .  Johnson & Johnson, 413 F.Supp. 

926 (N.D.Ca1. 19761, and Hodges v .  Southern Farm Bureau Casualty 

I n s .  Co . ,  433 So.2d 125  ( L a .  19831, each o f  w h i c h  i s  d i s c u s s e d  i n  

F i d e l i t y  & Casualty I n s .  Co. o f  New York v .  T a y l o r ,  525 So.2d 908, 

910, n. 4 ( F l a .  3 d  DCA 1 9 8 7 ) .  

I t  i s  r e c o g n i z e d  t h a t  i n  v a r i o u s  cases ,  a cause  o f  a c t i o n  

u n d e r  624.155 F l a . S t a t .  may be j o i n e d  w i t h  a p r i m a r y  a c t i o n  t o  

r e c o v e r  i n s u r a n c e  b e n e f i t s ,  as i n d e e d  was t h e  s i t u a t i o n  i n  t h e  

p r e s e n t  case .  I n  f a c t ,  p u r s u a n t  t o  Schimmel v.  Aetna Casualty & 

Surety  C o . ,  506 So.2d 1 1 6 2  ( F l a .  3 d  DCA 19871, i t  i s  r e q u i r e d  t h a t  

b o t h  causes  o f  a c t i o n  be b r o u g h t  i n  t h e  same p r o c e e d i n g  based  

upon t h e  r u l e  a g a i n s t  s p l i t t i n g  causes  o f  a c t i o n .  Under  s u c h  

c i r c u m s t a n c e s ,  F l o r i d a  c o u r t s  have  h e l d  t h a t  u n t i l  t h e  r i g h t  t o  

c o v e r a g e  h a s  been e s t a b l i s h e d ,  t h e  d i s c l o s u r e  o f  t h e  i n s u r a n c e  

company ' s  work p r o d u c t  and p r i v i l e g e d  m a t e r i a l s  c o n t a i n e d  i n  i t s  

f i l e s  c a n n o t  be  c o m p e l l e d .  A l l s t a t e  I n s .  Co.  v .  Swanson, 506 So.2d 

497 ( F l a .  5 t h  DCA 1 9 8 7 ) ;  A l l s t a t e  I n s .  Co, v .  Shupack, 335 So.2d 

620 ( F l a .  3d DCA 1 9 7 6 ) ;  T r a v e l e r s  I n s .  Co. v .  Habelow, 405 So.2d 

1 3 6 1  ( F l a .  5 t h  DCA 1 9 8 1 ) .  No s u c h  p r o b l e m  i s  p r e s e n t  h e r e i n ,  

however ,  because t h e  u n d e r l y i n g  c l a i m  f o r  l i f e  i n s u r a n c e  b e n e f i t s  
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was c l e a r l y  r e s o l v e d  p r i o r  t o  t h e  t i m e  t h a t  d i s c o v e r y  o f  

MANHATTAN's f i l e s  was s o u g h t ;  and s u c h  d i s c o v e r y  was r e q u e s t e d  

s o l e l y  w i t h  r e g a r d  t o  t h e  s624.155 Fla-Stat. c l a i m .  

I n  t h e  w i t h i n  p r o c e e d i n g ,  MANHATTAN has p r o d u c e d  p o r t i o n s  o f  

i t s  f i l e s ,  b u t  has  w i t h h e l d  what  i t  d e s c r i b e s  as  i t s  " l e g a l  

d e p a r t m e n t  f i l e s " .  I n  t h i s  p a r t i c u l a r  case,  however ,  MANHATTAN 

u s e d  i t s  l e g a l  d e p a r t m e n t ,  i n c l u d i n g  i t s  G e n e r a l  Counse l ,  t o  

h a n d l e  KUJAWA's c l a i m  f r o m  i t s  commencement. T h i s  i s  e v i d e n t  f r o m  

t h e  f i r s t  O c t o b e r  25, 1985  l e t t e r  t h a t  was s e n t  by  R o b e r t  W .  

Marsh, t h e  T r e a s u r e r  o f  JOHN A.  KUJAWA's e m p l o y e r ,  Ropes 

A s s o c i a t e s ,  I n c . ,  t o  F l o r i d a  I n s u r a n c e  Commiss ioner  B i l l  G u n t e r ,  

i n  w h i c h  i t  i s  i n d i c a t e d  t h a t :  

B o t h  M r .  K o o n j y  [ M A N H A T T A N ' S  c l a i m s  h a n d l e r ]  and M r .  
C o r s e l l i ,  M a n h a t t a n ' s  G e n e r a l  Counse l ,  have  s t a t e d  t o  u s  
t h a t  t h e y  i n t e n d  t o  seek  o u t  any p o s s i b l e  g r o u n d s  upon 
w h i c h  t h e y  c a n  i n v a l i d a t e  t h e  p o l i c y  and deny t h e  c l a i m  
[ A p p e n d i x  C 5-61. 

As a consequence,  MANHATTAN's a t t e m p t  t o  d i s t i n g u i s h  be tween  i t s  

' ' c l a i m  f i l e s "  and i t s  " l e g a l  d e p a r t m e n t  f i l e s "  i s  c l e a r l y  a r e d  

h e r r i n g .  The f i l e s  i n  a c t u a l i t y  a r e ,  o r  s h o u l d  be c o n s i d e r e d  

t o  be, one and t h e  same, i n  t h i s  a c t i o n  f o r  f a i l u r e  t o  a c t  i n  

"good f a i t h "  as  p r o v i d e d  f o r  u n d e r  s624.155 Fla.Stat. M o r e o v e r ,  i f  

MANHATTAN's f i l e s  a r e  d i s c o v e r a b l e  a t  a l l ,  based  upon a l l e g e d  "bad  

f a i t h " ,  w h i c h  MANHATTAN p r e s u m a b l y  conceded when i t  p r o d u c e d  what 

i t  i n d i c a t e d  were i t s  " c l a i m  f i l e s 1 ' ,  t h a n  t h e  f i l e s  o f  i t s  

a t t o r n e y s  a r e  a l s o  d i s c o v e r a b l e .  Boston Old Colony Ins. Co. v.  

Gutierrez, 325 So.2d 416 ( F l a .  3d DCA 19761,  Cert. denied, 336 

So.2d 599 ( F l a .  1 9 7 6 ) .  
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CONCLUSION 

From t h e  f a c t s  o f  t h i s  c a s e ,  and  f r o m  t h e  a u t h o r i t i e s  c i t e d ,  

KUJAWA b e l i e v e s  t h a t  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  e r r e d  i n  

q u a s h i n g  t h e  C i r c u i t  C o u r t  o r d e r  t h a t  r e q u i r e d  MANHATTAN t o  

p r o d u c e  i t s  c o m p l e t e  f i l e s  i n  t h i s  c a u s e  o f  a c t i o n  b r o u g h t  

p u r s u a n t  t o  $624.155 Fla.Stat. I t  i s  a c c o r d i n g l y  r e s p e c t f u l l y  

u r g e d  t h a t  t h i s  C o u r t  r e v e r s e  t h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  

C o u r t  o f  A p p e a l  r e n d e r e d  h e r e i n ,  a n d  t h a t  i t  a d o p t  t h e  d e c i s i o n  o f  

t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  i n  Fidelity & Casualty Ins. Co. 

o f  New York v .  T a y l o r ,  525 So.2d 908 ( F l a .  3 d  D C A  1987)  a s  t h e  l a w  

i n  F l o r i d a  r e l a t i n g  t o  d i s c o v e r y  o f  i n s u r a n c e  c a r r i e r  f i l e s  i n  

a c t i o n s  b r o u g h t  f o r  v i o l a t i o n  o f  $624.155 Fla.Stat. 

I t  i s  f u r t h e r  r e s p e c t f u l l y  r e q u e s t e d  t h a t  t h i s  C o u r t  e n t e r  an  

o r d e r  a w a r d i n g  KUJAWA a t t o r n e y ' s  f e e s  i n  a c c o r d a n c e  w i t h  t h e  

m o t i o n  t h a t  h a s  b e e n  f i l e d  w i t h  t h i s  C o u r t .  

R e s p e c t f u l l y  s u b m i t t e d ,  

STEVEN A. EDELSTEIN, ESQUIRE 
LAW OFFICES OF ROLAND GOMEZ 
8100 Oak Lane 
M i a m i  L a k e s ,  F l o r i d a  33016  
( 3 0  
( 3 0  
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