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I N  THE SUPREME COURT OF FLORIDA 

CASE NO. 72,388 

PENELOPE R.  KUJAWA, a s  b e n e f i c i a r y  o f  
JOHN A. KUJAWA,  Deceased,  

P e t i t i o n e r ,  

vs .  

MANHATTAN NATIONAL L I F E  INSURANCE COMPANY, 

R e s p o n d e n t .  

PETITION FOR REVIEW OF OPINION OF THE 
DISTRICT COURT OF APPEAL, FOURTH D I S T R I C T  

PETITIONER'S REPLY BRIEF UPON THE MERITS 

STATEMENT OF THE CASE AND FACTS 

KUJAWA a d o p t s  t h e  S t a t e m e n t s  o f  t h e  Case a n d  F a c t s  a s  s e t  

f o r t h  i n  h e r  I n i t i a l  B r i e f  Upon t h e  M e r i t s  h e r e t o f o r e  f i l e d  w i t h  

t h i s  C o u r t .  She s p e c i f i c a l l y  r e j e c t s  MANHATTAN'S S t a t e m e n t  o f  t h e  

Case a n d  S t a t e m e n t  o f  t h e  F a c t s ,  w h i c h  c o n t a i n  s t a t e m e n t s  t h a t  

a r e  t o t a l l y  f a l s e  and  m i s l e a d i n g ,  and w h i c h  a r e  more  f u l l y  

a d d r e s s e d  i n  t h e  A rgumen t  p o r t i o n  o f  t h i s  R e p l y  B r i e f .  

POINT INVOLVED ON PETITION FOR REVIEW 

WHETHER THE DISTRICT COURT ERRED 
WHEN I T  QUASHED THE C I R C U I T  COURT 
ORDER THAT REQUIRED MANHATTAN 
T O  PRODUCE I T S  COMPLETE F ILES,  
I N  THIS CAUSE OF A C T I O N  FOR 
VIOLATION OF FLORIDA'S C I V I L  
REMEDY STATUTE, s624.155 FLA. 
STAT. 
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SUMMARY OF THE ARGUMENT 

I n  i t s  B r i e f  on t h e  M e r i t s ,  MANHATTAN h a s  m i s r e p r e s e n t e d  

f a c t s ,  and  what  i t s  r e s p o n s i b i l i t i e s  t o w a r d  KUJAWA a r e ,  a l l  o f  

w h i c h  a r e  m a t e r i a l  t o  a p r o p e r  u n d e r s t a n d i n g  o f  t h e  i s s u e  

p r e s e n t e d .  I n  p a r t i c u l a r ,  t h e r e  was no r e q u i r e m e n t  t h a t  MANHATTAN 

c o n d u c t  t h e  i n v e s t i g a t i o n  t h a t  i t  d i d ,  p a r t i c u l a r l y  when i t  h a d  no 

a c t u a l  o r  c o n s t r u c t i v e  know ledge  o f  any m i s r e p r e s e n t a t i o n  on JOHN 

A.  K U J A W A ' S  i n s u r a n c e  a p p l i c a t i o n .  The l e g a l  i s s u e  p r e s e n t e d  h a s  

been a d e q u a t e l y  b r i e f e d ,  e x c e p t  f o r  M A N H A T T A N ' S  a l l e g e d  

c o n s t i t u t i o n a l  i s s u e ,  w h i c h  d o e s n ' t  i n  f a c t  e x i s t .  

ARGUMENT 

I n  i t s  S t a t e m e n t  o f  t h e  Case, MANHATTAN h a s  i n c o r r e c t l y  

s t a t e d  t h a t  i t s  p o l i c y  p r o c e e d s  and i n t e r e s t  were t e n d e r e d  t o  

KUJAWA p r i o r  t o  t h e  f i l i n g  o f  KUJAWA's Amended C o m p l a i n t  

(MANHATTAN B r i e f ,  p .  1). T h i s  i s  i n c o r r e c t .  The o n l y  o f f e r  w h i c h  

MANHATTAN made, p r i o r  t o  t h e  Amendment o f  KUJAWA's C o m p l a i n t ,  

i n c l u d e d  t h e  p o l i c y  p r o c e e d s ,  p l u s  c o s t s  and  a t t o r n e y s  f e e s .  

( A p p e n d i x  13 -14 )  The i n c l u s i o n  o f  i n t e r e s t  was n o t  commun ica ted  t o  

KUJAWA, and  was n o t  i n c l u d e d  i n  s u c h  o f f e r .  

I n t e r e s t i n g l y ,  MANHATTAN h a s  p r o d u c e d  a c h e c k  d a t e d  

1112/17/8511, w h i c h  p u r p o r t e d l y  r e p r e s e n t s  t h e  payment  o f  t h e  p o l i c y  

p r o c e e d s  w i t h  i n t e r e s t .  Such c h e c k ,  however ,  a p p e a r s  t o  h a v e  been  

i s s u e d  much l a t e r ,  and t o  have  been b a c k - d a t e d ,  when compared w i t h  

MANHATTAN'S " Jan .  31, 1986"  c h e c k  f o r  $750.00 made p a y a b l e  t o  

KUJAWA's c o u n s e l ,  r e p r e s e n t i n g  a t t o r n e y s  f e e s .  B o t h  c h e c k s  a r e  

drawn on t h e  same a c c o u n t ;  however, t h e  J a n u a r y  31, 1986  c h e c k  h a s  

L 
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t h e  p r i n t e d  number 114200002348011 o n  i t ,  w h i l e  t h e  December 17 ,  

1985  c h e c k  h a s  t h e  much h i g h e r  number 1143000035011t p r i n t e d  o n  i t .  

F u r t h e r  t o  t h e  above,  MANHATTAN h a s  c o n s i s t e n t l y  s t a t e d  t h a t  

i t  was u n a b l e  t o  pay  KUJAWA's c l a i m  u n t i l  i t  c o m p l e t e d  t h e  

i n v e s t i g a t i o n  t h a t  i t  s t a t e d  was m a n d a t o r i l y  r e q u i r e d  d u r i n g  a 

" c o n t e s t a b i l i t y  p e r i o d l l  ( A p p e n d i x  C 9-10, 1 7 ,  3 2 - 3 5 ) .  The m e d i c a l  

a u t h o r i z a t i o n  w h i c h  MANHATTAN needed t o  c o m p l e t e  i t s  

i n v e s t i g a t i o n ,  however ,  was n o t  f o r w a r d e d  t o  MANHATTAN u n t i l  

December 18 ,  1985,  t h e  day a f t e r  t h e  1112/17/85t t  d a t e  o n  

MANHATTAN'S c h e c k .  A d d i t i o n a l l y ,  t h e  i n v e s t i g a t i o n ,  w h i c h  

M A N H A T T A N ' S  had  p e r f o r m e d  b y  E q u i f a x ,  I n c .  ( A p p e n d i x  C 67 -84 ) ,  was 

n o t  c o n c l u d e d  u n t i l  J a n u a r y  27, 1986,  and  was n o t  r e c e i v e d  b y  

MANHATTAN u n t i l  J a n u a r y  31, 1987,  when i t  was d a t e  s tamped i n t o  

t h e  C l a i m s  D e p a r t m e n t  ( A p p e n d i x  C 77 -79 ) .  Under  t h e s e  

c i r c u m s t a n c e s ,  t h e r e  a r e  s e r i o u s  q u e s t i o n s  c o n c e r n i n g  t h e  c h e c k  

w h i c h  MANHATTAN i s s u e d  and d a t e d  1112/17/8511. Even i f  no s u c h  

q u e s t i o n s  e x i s t e d ,  however ,  i t  i s  o b v i o u s  t h a t  t h e  c h e c k  w h i c h  was 

i s s u e d  o n  1 2 / 1 7 / 8 5  d i d  n o t  i n c l u d e  i n t e r e s t  t h r o u g h  J a n u a r y ,  

1986. 

I n  i t s  S t a t e m e n t  o f  t h e  F a c t s ,  MANHATTAN h a s  i n d i c a t e d  t h a t  

t h e r e  i s  a t w o  y e a r  c o n t e s t a b i l i t y  p e r i o d  t h a t  was " p r o v i d e d  b y  

t h e  p o l i c y  and mandated b y  s e c t i o n  627 .409(1 ) ,  F l a .  S t a t .  ( 1 9 8 7 ) l '  

(MANHATTAN B r i e f ,  pp.  2 - 3 ) .  T h i s  a l s o  i s  t o t a l l y  f a l s e ,  f o r  

numerous r e a s o n s .  

F i r s t ,  1987 S t a t u t e s  do n o t  a p p l y  t o  a 1985 c l a i m .  Second, 

§627 .409(1 )  Fla.Stat. ( 1 9 8 5 )  s a y s  n o t h i n g  a b o u t  c o n t e s t a b i l i t y  

p e r i o d s .  I t  r e l a t e s  t o  R e p r e s e n t a t i o n s  i n  a p p l i c a t i o n s  f o r  

3 
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i n s u r a n c e .  T h i r d ,  s i n c e  KUJAWA's c l a i m  was p r e s e n t e d ,  MANHATTAN 

has  c o n t i n u o u s l y  a t t e m p t e d  t o  a s s e r t  t h a t  i t  was somehow r e q u i r e d  

t o  c o n d u c t  an i n v e s t i g a t i o n  o f  t h e  c l a i m  because i t  was w i t h i n  a 

c o n t e s t a b i l i t y  p e r i o d .  T h i s  was i n i t i a l l y  based  upon New Y o r k  l a w ,  

however ,  when push  came t o  shove,  t h e  !!New Y o r k "  l a w  w h i c h  

MANHATTAN r e l i e d  upon had n o t h i n g  w h a t e v e r  t o  do w i t h  c l a i m s  

h a n d l i n g .  S e c t i o n  4 2 2 4 ( a ) ( 1 )  o f  t h e  New Y o r k  I n s u r a n c e  Laws 

r e l a t e s  t o  d i s c r i m i n a t i o n  i n  payments o f  premiums, r a t e s ,  b e n e f i t s  

p r o v i d e d  i n  p o l i c i e s ,  and  i n  t e r m s  and c o n d i t i o n s  o f  p o l i c i e s  (See 

KUJAWA B r i e f  on  t h e  M e r i t s ,  pp. 5-6,  Append ix  C 15-16,  17 ,  32-36) .  

MANHATTAN has  t o t a l l y  f a i l e d  t o  p r o v i d e  any a u t h o r i t y  f o r  i t s  

a s s e r t i o n  t h a t  i t  i s  l 1 r e q u i r e d V 1  t o  c o n d u c t  an  e x t e n s i v e  

i n v e s t i g a t i o n  i n t o  a c l a i m  t h a t  i s  made d u r i n g  a c o n t e s t a b i l i t y  

p e r i o d ,  based  s o l e l y  upon t h e  t i m e  t h a t  t h e  c l a i m  i s  p r e s e n t e d .  

A t  t h e  p r e s e n t  t i m e  MANHATTAN i s  a r g u i n g  t h a t  i t  i s  " u n d e r  a 

d u t y  n o t  t o  d i s c r i m i n a t e  i n  d i s c h a r g i n g  i t s  c o n t r a c t u a l  

r e s p o n s i b i l i t i e s ,  i n c l u d i n g  t h e  i n v e s t i g a t i o n  o f  c l a i m s  w i t h i n  t h e  

c o n t e s t a b i l i t y  p e r i o d .  S e c t i o n  6 2 9 . 9 5 4 ( 1 ) ( g )  F l a . S t a t  ( 1 9 8 7 ) "  

(MANHATTAN B r i e f ,  pp.  36 -37 ) .  H e r e  a g a i n ,  i t  s h o u l d  be p o i n t e d  o u t  

t h a t  1987 s t a t u t e s  do n o t  a p p l y  t o  1985  c l a i m s .  I n  t h i s  p a r t i c u l a r  

i n s t a n c e ,  however ,  t h i s  i s  n o t  i m p o r t a n t ,  because t h e  s t a t u t e  

w h i c h  MANHATTAN r e l i e s  upon d i d n ' t  e x i s t  i n  e i t h e r  1985  o r  i n  

1987. I n  p o i n t  o f  f a c t ,  i t  n e v e r  e x i s t e d  a t  a l l .  

As w i t h  New Y o r k ,  F l o r i d a  does n o t  have  a s t a t u t o r y  p r o v i s i o n  

w h i c h  p r e c l u d e s  d i s c r i m i n a t i o n  i n  c l a i m s  h a n d l i n g .  What F l o r i d a  

does have,  i s  i t s  C i v i l  Remedy S t a t u t e ,  §624 .155(4 )  Fla,Stat,, 

w h i c h  p r o v i d e s ,  inter alia, t h a t  p u n a t i v e  damages may o n l y  be  

4 
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awarded i n  s i t u a t i o n s  where t h e  a l l e g e d  f a i l u r e s  t o  a c t  i n  "good 

f a i t h "  " o c c u r  w i t h  s u c h  f r e q u e n c y  as  t o  i n d i c a t e  a g e n e r a l  

b u s i n e s s  p r a c t i c e t 1  and a r e  e i t h e r :  

( a )  W i l l f u l ,  wanton,  and m a l i c i o u s ;  

( b )  I n  r e c k l e s s  d i s r e g a r d  f o r  t h e  r i g h t s  o f  any 
i n s u r e d ;  o r  

( c )  I n  r e c k l e s s  d i s r e g a r d  f o r  t h e  r i g h t s  o f  a 
b e n e f i c i a r y  u n d e r  a l i f e  i n s u r a n c e  p o l i c y .  

The p r e s e n t  case  i s  c l e a r l y  one where MANHATTAN, w i t h o u t  any 

j u s t i f i c a t i o n  w h a t s o e v e r ,  a r b i t r a r i l y  d e c i d e d  t o  a t t e m p t  t o  a v o i d  

i t s  r e s p o n s i b i l i t y  t o  pay  t o  KUJAWA t h e  l i f e  i n s u r a n c e  p o l i c y  

p r o c e e d s  t h a t  i t  owed. I n  so d o i n g  i t  v i o l a t e d  s624.155 F l a . S t a t . ,  

w h i c h  v i o l a t i o n  f o r m s  t h e  s o l e  b a s i s  o f  KUJAWA's p r e s e n t  cause  o f  

a c t i o n .  

I t  s h o u l d  be  n o t e d  t h a t  MANHATTAN has  s t a t e d  t h a t  i t  i s  

" e n t i t l e d  t o  r e l y  on  t h e  r e p r e s e n t a t i o n s  made by  t h e  i n s u r e d  i n  

t h e  a p p l i c a t i o n ,  and i s  u n d e r  no  d u t y  t o  i n v e s t i g a t e  b e f o r e  

i s s u i n g  t h e  p o l i c y .  S e c t i o n  627.409, F l a . S t a t .  ( 1 9 8 7 ) "  [11198711 

r a t h e r  t h a n  1985 a g a i n ] .  (MANHATTAN B r i e f ,  p .  3 5 ) .  I n  a c t u a l i t y ,  

t h e  r u l e  was more c o r r e c t l y  s t a t e d  i n  Nor th  Miami General  H o s p i t a l  

v. C e n t r a l  N a t i o n a l  L i f e  I n s .  C o . ,  419 So.2d 800 ( F l a .  3d DCA 

19821, w h e r e i n  i t  was h e l d  t h a t :  

The r u l e  i s  t h a t  an i n s u r a n c e  company has  t h e  r i g h t  t o  
r e l y  on an  a p p l i c a n t ' s  r e p r e s e n t a t i o n s  i n  an  a p p l i c a t i o n  
f o r  i n s u r a n c e  and  i s  u n d e r  no d u t y  t o  i n q u i r e  f u r t h e r ,  
New York L i f e  Insurance Company v .  Nespere i ra ,  366 So.2d 
859 ( F l a .  3 d  DCA 19791, u n l e s s  i t  has  a c t u a l  o r  
c o n s t r u c t i v e  know ledge  t h a t  s u c h  r e p r e s e n t a t i o n s  a r e  
i n c o r r e c t  o r  u n t r u e .  Hardy v .  American Southern L i f e  
Insurance Company, 2 1 1  So.2d 559 ( F l a .  1 9 6 8 ) ;  Joe 's  
Creek I n d u s t r i a l  Park ,  I n c .  v. Loya l  American L i f e  
Insurance Company, 2 5 1  So.2d 348 ( F l a .  2d  DCA 1 9 7 1 ) .  

5 
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C o n s i d e r i n g  t h i s  r u l e ,  i t  i s  p e r h a p s  c u r i o u s  a t  b e s t ,  t o  know 

why MANHATTAN c h o s e  t o  c o n d u c t  s u c h  a n  e x t e n s i v e  i n v e s t i g a t i o n  

i n t o  KUJAWA's c l a i m ,  o n  t h e  p r e t e x t  t h a t  i t  was a " r o u t i n e  

i n v e s t i g a t i o n 1 ' ,  when i t  h a d  n o  a c t u a l  o r  c o n s t r u c t i v e  k n o w l e d g e  o f  

t h e  e x i s t e n c e  o f  any  i n c o r r e c t  o r  u n t r u e  r e p r e s e n t a t i o n  o n  t h e  

i n s u r a n c e  a p p l i c a t i o n .  C l e a r l y  t h e  i n v e s t i g a t i o n  i t s e l f  t u r n e d  up  

n o t h i n g  which i n d i c a t e d  any  m i s r e p r e s e n t a t i o n  o n  t h e  i n s u r a n c e  

a p p l i c a t i o n .  The o n l y  l o g i c a l  c o n c l u s i o n  i s  t h a t  t h e  T r e a s u r e r  o f  

JOHN A .  KUJAWA's e m p l o y e r  was a c c u r a t e ,  when h e  w r o t e  t o  

F l o r i d a ' s  I n s u r a n c e  C o m m i s s i o n e r ,  a n d  s t a t e d  t h a t :  

B o t h  M r .  K o o n j y  [ M A N H A T T A N ' S  c l a i m s  h a n d l e r ]  a n d  M r .  
C o r s e l l i ,  M a n h a t t a n ' s  G e n e r a l  C o u n s e l ,  h a v e  s t a t e d  t o  us 
t h a t  t h e y  i n t e n d  t o  s e e k  o u t  any  p o s s i b l e  g r o u n d s  u p o n  
which t h e y  c a n  i n v a l i d a t e  t h e  p o l i c y  and  deny  t h e  c l a i m  
[ A p p e n d i x  C 5 - 6 ] ( S e e  KUJAWA's B r i e f  on  t h e  M e r i t s ,  
p .4 )  

D e s p i t e  t h e  v a r i o u s  i n a c c u r a c i e s  and  m i s r e p r e s e n t a t i o n s  b o t h  

o f  f a c t  and  l a w ,  which h a v e  b e e n  s e t  f o r t h  i n  MANHATTAN'S B r i e f ,  

t h e  r e a l  i s s u e  p r e s e n t e d  i n  t h i s  p r o c e e d i n g  c o n c e r n s  t h e  d u t y  

w h i c h  an  i n s u r a n c e  c a r r i e r  h a s  t o  a c t  i n  llgood f a i t h " .  MANHATTAN 

h a s  a r g u e d  t h a t  i n  a t h i r d - p a r t y  b a d  f a i t h  a c t i o n ,  t h i s  d u t y  i s  

c r e a t e d ,  b a s e d  u p o n  a f i d u c i a r y  d u t y  t h a t  e x i s t s  b e t w e e n  t h e  

i n s u r e d  a n d  t h e  i n s u r a n c e  c a r r i e r ,  w h i c h  i s  d i f f e r e n t  f r o m  t h e  

d u t y  w h i c h  i s  i m p o s e d  upon  i n s u r a n c e  c a r r i e r s  b y  s624.155 

Fla.Stat. I t  i s  n o t  d i s p u t e d  t h a t  t h e  d u t i e s  i m p o s e d  i n  e a c h  

s i t u a t i o n  a r e  i d e n t i c a l .  MANHATTAN m e r e l y  a r g u e s  t h a t  t h e  d u t i e s  

a r e  d e r i v e d  f r o m  d i f f e r e n t  s o u r c e s .  

KUJAWA, o n  t h e  o t h e r  hand,  t a k e s  a more  p r a g m a t i c  a p p r o a c h ,  

i.e., ' la r o s e  i s  a r o s e  i s  a r o s e " .  S t a t e d  o t h e r w i s e ,  t h e  d u t y  t o  
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a c t  i n  good  f a i t h ,  i s  t h e  d u t y  t o  a c t  i n  good  f a i t h .  The s o u r c e  o f  

t h e  d u t y  i s  n o t  a s  s i g n i f i c a n t  a s  t h e  d u t y  i t s e l f ,  as  l o n g  a s  t h e y  

b o t h  f o r m  a p a r t  o f  t h e  i n s u r a n c e  c o n t r a c t ,  and  t h e r e  i s  n o  

d i s p u t e  t h a t  t h e  d u t y  e x i s t s  i n  b o t h  f i r s t - p a r t y  and t h i r d - p a r t y  

c l a i m  s i t u a t i o n s  (See KUJAWA B r i e f  o n  t h e  M e r i t s ,  p .  1 8 ) .  

B o t h  s i d e s  h a v e  b r i e f e d  t h e  i s s u e  c o n c e r n i n g  w h e t h e r  KUJAWA 

i s  e n t i t l e d  t o  d i s c o v e r y  o f  MANHATTAN'S c o m p l e t e  f i l e s ,  and  t h e  

a r g u m e n t s  p r e s e n t e d  do n o t  n e e d  t o  b e  r e h a s h e d  a t  t h i s  j u n c t u r e  

[ o t h e r  t h a n  t h e  c o n s t i t u t i o n a l  a r g u m e n t ,  w h i c h  i s  a d d r e s s e d  

b e l o w ] .  S u f f i c e t h  t o  s a y ,  t h e  p r o o f  t h a t  i s  r e q u i r e d  t o  e s t a b l i s h  

a f i r s t - p a r t y  " b a d  f a i t h "  a c t i o n ,  w h i c h  i s  b r o u g h t  p u r s u a n t  t o  

s624.155 Fla.Stat., i s  t h e  same p r o o f  t h a t  i s  r e q u i r e d  t o  

e s t a b l i s h  a t h i r d - p a r t y  " b a d  f a i t h "  a c t i o n .  To p r e c l u d e  t h e  

d i s c o v e r y  i n  a f i r s t - p a r t y  " b a d  f a i t h "  a c t i o n ,  o f  t h e  same 

m a t e r i a l s  t h a t  a r e  d i s c o v e r a b l e  i n  a t h i r d - p a r t y  " b a d  f a i t h "  

a c t i o n ,  i s  i t s e l f  d i s c r i m i n a t o r y .  I t  c o u l d  t o t a l l y  p r e v e n t  a 

wronged  i n s u r e d  f r o m  p r o v i n g  h i s  c a u s e  o f  a c t i o n  a g a i n s t  t h e  

i n s u r e r  w h i c h  w r o n g e d  him, and  t h u s  e m a s c u l a t e  t h e  C i v i l  Remedy 

S t a t u t e .  C l e a r l y  t h e  s t a t u t e  o n l y  h a s  v a l u e  i f  i t  s e r v e s  a s  a 

d e t e r e n t  a g a i n s t  i n s u r a n c e  c a r r i e r s  a c t i n g  i n  b a d  f a i t h .  I f  n o  

c a u s e  o f  a c t i o n  c a n  b e  p r o v e n ,  b e c a u s e  i n s u r a n c e  c a r r i e r s  c a n  h i d e  

b e h i n d  t h e  " f i d u c i a r y  d u t y "  a r g u m e n t  a d v a n c e d  b y  MANHATTAN, and 

p r e c l u d e  d i s c o v e r y  o f  t h e i r  f i l e s ,  t h a n  t h e  s t a t u t e  w i l l  h a v e  n o  

v a l u e  a t  a l l .  

The o n l y  a r g u m e n t  w h i c h  MANHATTAN h a s  advanced ,  w h i c h  h a s  n o t  

p r e v i o u s l y  b e e n  a d d r e s s e d  b y  KUJAWA, r e l a t e s  t o  a c l a i m e d  

c o n s t i t u t i o n a l  q u e s t i o n .  I t  i s  s u b m i t t e d  t h a t  n o  r e a l  
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c o n s t i t u t i o n a l  q u e s t i o n  i s  p r e s e n t e d  i n  t h e  p r e s e n t  p r o c e e d i n g .  A s  

n o t e d  b y  M A N H A T T A N ,  t h e  F l o r i d a  l e g i s l a t u r e  h a s  p r e v i o u s l y  e n a c t e d  

s t a t u t e s  w h i c h  i n c l u d e  p r o c e d u r a l  a s p e c t s ,  d e s p i t e  t h e  

c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  t h i s .  See, e.g., T h e  F l o r i d a  

E v i d e n c e  C o d e ,  C h a p t e r  90 Fla .S ta t - s .  I n  r e v i e w i n g  s u c h  s t a t u t e s ,  

t h i s  C o u r t  h a s  a d o p t e d  t h e  p r o c e d u r a l  a s p e c t s ,  t h u s  e l i m i n a t i n g  

a n y  c o n s t i t u t i o n a l  i n f i r m i t y .  I n  re Florida Evidence Code, 372 

So.2d 1369 ( F l a .  1979). S u r e l y ,  if  a s i m i l a r  s i t u a t i o n  e x i s t e d  i n  

t h e  p r e s e n t  c a s e ,  t h e  mat ter  i s  b e i n g  c o n s i d e r e d  b y  t h e  p r o p e r  

a u t h o r i t y  t h a t  c a n  c l a r i f y  o r  r e c t i f y  a n y  p r o c e d u r a l  q u e s t i o n s  

t h a t  may b e  p r e s e n t e d .  
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CONCLUSION 

From t h e  f a c t s  of  t h i s  c a s e ,  a n d  from t h e  a u t h o r i t i e s  c i t e d ,  

K U J A W A  b e l i e v e s  t h a t  t h e  Four th  D i s t r i c t  Cour t  o f  Appeal e r r e d  i n  

q u a s h i n g  t h e  C i r c u i t  Cour t  o r d e r  t h a t  r equ i r ed  M A N H A T T A N  t o  

produce i t s  comple te  f i l e s  i n  t h i s  cause of  a c t i o n  b rough t  

p u r s u a n t  t o  $624.155 Fla.Stat. I t  i s  a c c o r d i n g l y  r e s p e c t f u l l y  

urged t h a t  t h i s  Cour t  r e v e r s e  t h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  

Cour t  o f  Appeal r e n d e r e d  h e r e i n ,  and t h a t  i t  adop t  t h e  d e c i s i o n  o f  

t h e  T h i r d  D i s t r i c t  Cour t  o f  Appeal i n  Fidelity & Casualty Ins. Co. 

o f  New York v .  Taylor, 525 So.2d 908 ( F l a .  3 d  D C A  1987)  a s  t h e  law 

i n  F l o r i d a  r e l a t i n g  t o  d i s c o v e r y  of  i n s u r a n c e  c a r r i e r  f i l e s  i n  

a c t i o n s  b r o u g h t  f o r  v i o l a t i o n  o f  $624.155 Fla.Stat. 

I t  i s  f u r t h e r  r e s p e c t f u l l y  r e q u e s t e d  t h a t  t h i s  C o u r t  e n t e r  an 

o r d e r  awarding K U J A W A  a t t o r n e y ' s  f e e s  i n  acco rdance  w i t h  t h e  

motion t h a t  has  been f i l e d  w i t h  t h i s  Cour t .  

R e s p e c t f u l l y  s u b m i t t e d ,  

STEVEN A .  EDELSTEIN, ESQUIRE 
LAW OFFICES OF R O L A N D  GOMEZ 
8 1 0 0  Oak Lane 
Miami Lakes ,  F l o r i d a  33016 
( 3 0  
( 3 0  

B y :  
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