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SUMMARY OF ARGUMENT 

There is no decision of this Court or other Florida 

state appellate courts which expressly and directly conflicts 

with the decision of the Fifth District Court of Appeal in this 

case. The jury verdict in favor of petitioner was reversed by 

the Fifth District because not to do so would result in manifest 

injustice. Fundamental error existed in instructing the jury as 

to probable cause, "civil disobedience," and other matters. 

The cases cited by petitioner are all distinguishable 

and not revealing in any way to this cause. Furthermore, 

petitioner argues the "two-issue" rule which was not an issue on 

appea 1. 

Petitioner attempts to re-argue t h e  merits of his case. 

The Fifth District Court of Appeal did not abuse its discretion; 

nor, is the ruling in conflict with this Court or other Florida 

law. 

0 

Respondent requests jurisdiction be denied and this 

cause proceed to a new trial on its merits. 
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ARGUMENT 

ISSUE I 

JURISDICTION SHOULD BE DENIED IN THAT NO 
EXPRESS AND DIRECT CONFLICT APPEARS IN THE 
DISTRICT COURT'S D E C I S I O N .  

With the 1980 Amendment of Section 3, Article V of the 

Florida Constitution, conflict jurisdiction by the Supreme Court 

exists only where the alleged conflict is expressly and directly 

set forth in the district court's decision to be reviewed. This 

requirement has been adopted by this court under the March 27, 

1980 revisions to Rule 9.030(2) (A), Florida Rules of Appellate 

Procedure, which now state: 

( 2 )  Discretionary Jurisdiction. The 
discretionary jurisdiction of the Supreme 
Court may be sought to review: 

(A) decisions of district court of appeal 
that: 

* * * 

(iv) expressly and directly conflict with a 
decision of another district court of appeal 
or of the Supreme Court on the same point of 
law. (emphasis added) 

Under the above constitutional requirement, this court has no 

jurisdiction to review alleged conflicts not expressly stated 

within the decision to be reviewed. See Jenkins v. State, 385 

So.2d 1356 (Fla. 1980) wherein this court defined "express" and 

t'expresslyR to mean respectively: 

"to represent in words" and "in an express 
manner. 'I 
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The 1 9 8 0  Amendment t o  S e c t i o n  3 ,  Article V o f  t h e  

F l o r i d a  C o n s t i t u t i o n  was t o  a i d  i n  r e d u c i n g  t h e  number o f  cases 

on  appeal  t o  t h e  Supreme C o u r t  based upon  "a l l eged"  c o n f l i c t s  

0 

b e t w e e n  d i s t r i c t  c o u r t  d e c i s i o n s .  To  g r a n t  t h e  p e t i t i o n e r ' s  

r e q u e s t  h e r e i n  would  c i r c u m v e n t  t h e  l a n g u a g e ,  i n t e n t  a n d  purpose 

of t h e  1 9 8 0  Amendment a n d  would  a g a i n  s u b j e c t  t h i s  c o u r t  t o  

i n n u m e r a b l e  appea l s  based o n  " a l l e g e d "  c o n f l i c t s .  

P e t i t i o n e r  a r g u e s  c o n f l i c t  w i t h  S m i t h  v .  S t a t e ,  5 2 1  

So.2d 1 0 6  ( F l a .  1 9 8 8 ) .  I n  S m i t h ,  t h i s  c o u r t  h e l d  t h e r e  was no  

f u n d a m e n t a l  e r ro r  i n  r e a d i n g  t h e  s t a n d a r d  j u r y  i n s t r u c t i o n  o n  

i n s a n i t y  i n  c o n s o l i d a t e d  cases i n v o l v i n g  c h a r g e s  o f  m u r d e r  i n  t h e  

f i r s t  d e g r e e  a n d  m u r d e r  i n  t h e  s e c o n d  degree. Even t h o u g h  t h i s  

c o u r t  i n  Yohn v .  S t a t e ,  476  So.2d 1 2 3  ( F l a .  1 9 8 5 ) ,  r e v e r s e d  a 

c o n v i c t i o n  a n d  h e l d  i t  was error  f o r  t h e  t r i a l  c o u r t  t o  r e f u s e  t o  

read spec ia l  i n s t r u c t i o n s  b y  t h e  d e f e n s e  on  i n s a n i t y  b e c a u s e  t h e y  

more a c c u r a t e l y  r e f l e c t e d  t h e  law of F l o r i d a ;  t h e  f a c t  r e m a i n e d ,  

i n  S m i t h  a n d  i t s  c o n s o l i d a t e d  case, t h e  s t a n d a r d  i n s t r u c t i o n  was 

r e a d ,  w i t h o u t  o b j e c t i o n ,  a n d  w i t h o u t  t h e  o f f e r  o f  spec ia l  

0 

i n s t r u c t i o n s  b y  d e f e n s e  c o u n s e l .  S m i t h ,  a t  p a g e  1 0 7 .  The S m i t h  

c o u r t  n o t e d  t h a t  t h e r e  was n o t h i n g  u n c o n s t i t u t i o n a l  a b o u t  t h e  

s t a n d a r d  i n s t r u c t i o n .  

The S m i t h  c o u r t  r e i t e r a t e d  t h a t  " t h e  d o c t r i n e  o f  

f u n d a m e n t a l  e r ror  s h o u l d  be app l i ed  o n l y  i n  rare  cases w h e r e  a 

j u r i s d i c t i o n  e r ror  appears  o r  w h e r e  t h e  i n t e r e s t s  of j u s t i c e  

p r e s e n t  a c o m p e l l i n g  demand f o r  i t s  a p p l i c a t i o n . "  c i t i n g  Ray v .  

S t a t e ,  403  So.2d 956 ( F l a .  1 9 8 1 )  
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The petitioner further relies upon the lower court 

opinions of Wagner v. Nottingham ASSOC., 4 6 4  So.2d 166 (3rd 

D.C.A., Fla. 1985) and Pinder v, State, 396 S o . 2 d  2 7 2  (3rd 

D.C.A., Fla. 1981). The Wagner decision is distinguishable in 

that at oral argument the question was raised whether the correct 

rn 

theory of liability went to the jury. I d .  at p.  167. The Third 

District Court of Appeal dismissed the query as not before the 

court because no fundamental error existed and no preservation of 

error was made. The court further held that if the case had been 

tried on the wrong theory, the proper remedy was for a new trial, 

not reversal for judgment in favor of the party against whom the 

original judgment was entered. Id. (even though the case went 

to the jury on the wrong theory of liability, a prima facie case 

existed and went to the jury on the correct elements.) 

The Third District Court of Appeal in Pinder held that 

the party convicted of a minimum-mandatory three year sentence 

for armed robbery could not at first instance on appeal raise the 

issue of failure of the witness to provide evidence the firearm 

was real and not a toy pistol. There existed no manifest 

injustice in the Pinder case. Contrarily, in this instant 

appeal, the jury had to weigh the evidence against completely 

erroneous law which did not involve the facts of the case. 

The fact remains that the Fifth District Court of 

Appeal found more than one erroneous misstatement of the law. 

The three instructions read on probable cause, all, misstated the 

law as it relates to a misdemeanor, for which respondent was 
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arrested.  (App. 1, 2 )  The j u r y  was charged w i t h  t h e  

i n s t r u c t i o n s  f o r  a f e l o n y  a r r e s t .  

The j u r y  was i n s t r u c t e d  t h a t  i f  r e s p o n d e n t  p a r t i c i p a t e d  

i n  c i v i l  d i s o b e d i e n c e ,  t h e  v e r d i c t  s h o u l d  be i n  f a v o r  of t h e  

p e t i t i o n e r .  (App. 3 )  C i v i l  d i s o b e d i e n c e  was d e f i n e d  a s  r e f u s a l  

t o  obey  a government  demand or command. (App. 4 )  

T h e  unanimous d e c i s i o n  by t h e  F i f t h  D i s t r i c t  C o u r t  of 

Appeal was based  upon t h e  m a n i f e s t  i n j u s t i c e  t h a t  would  b e f a l l  

t h e  r e s p o n d e n t  i f  t h e  v e r d i c t  were t o  s t a n d ,  i n  t h a t ,  t h e  

i n s t r u c t i o n s ,  more t h a n  o n e ,  were p l a i n l y  wrong and  m i s l e a d i n g .  

P e t i t i o n e r  does n o t  a t t empt  t o  f i n d  c o n f l i c t  by showing t h a t  t h e  

i n s t r u c t i o n s  were c o r r e c t  or  harmless .  The d e c i s i o n  by t h e  F i f t h  

D i s t r i c t  C o u r t  of Appeal i n  no way c o n f l i c t s  w i t h  t h e  law of t h e  

s t a t e  of F lo r ida .  
- 

Respondent  

j u r i s d i c t i o n  i n  t h i s  

r e q u e s t s  t h a t  t h i s  c o u r t  f i n d  no 

c a u s e .  
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ISSUE I1 

THE CASES CITED BY THE PETITIONER ARE NOT IN 
CONFLICT WITH THE DECISION HEREIN. 

The petitioner argues the jury instructions must be 

taken in their totality. The opinion of the Fifth District Court 

of Appeal clearly refers to the numerous instructions which were 

plainly wrong and misleading. The instructions covered the 

issues of probable cause, civil disobedience, and other related 

matters. The Fifth District Court of Appeal emphatically felt 

that the combination of errors required that the verdict be 

reversed, else, manifest injustice would enure to the respondent 

who had certainly not received a fair trial. 

Petitioner also attempts to argue the "two-issue" rule. 

This was not raised on appeal, at oral argument, or on motion for 

rehearing en banc. Furthermore, the subject is not relevant to 

the facts of this case where the jury was improperly instructed 

on the law of probable cause, civil disobedience, resisting 

arrest and other matters; all of which law is directly related to 

each of the separate theories of liability presented by 

respondent. (false imprisonment; assault; and unlawful arrest) 

(App. 1) Fundamental error clearly existed in this case, 

requiring reversal of the jury verdict and remanding for a new 

trial. 
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CONCLUSION 

Based o n  t h e  a u t h o r i t y  a n d  a r g u m e n t  h e r e i n ,  t h e  

r e s p o n d e n t  r e q u e s t s  t h a t  t h i s  h o n o r a b l e  c o u r t  d e n y  t h a t  

j u r i s d i c t i o n  e x i s t s  i n  t h i s  c a u s e .  

( 3 0 5 )  843-4310 
A t t o r n e y  f o r  R e s p o n d e n t .  
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