
. 

I N  THE SUPREME COURT 
STATE OF FLORIDA 

CASE NO. 7 2 , 4 0 2  

D C A  CASE NO. 87-926 

C I T Y  OF O R L A N D O ,  

P e t i t i o n e r ,  

v s .  

A L A N  L .  B I R M I N G H A M ,  

Respondent .  

RESPONDENT'S REPLY BRIEF ON THE MERITS 

~~ 

D E B O R A H  C .  EDENS, ESQUIRE 
JAMES K .  FREELAND, P.A.  
126 E a s t  J e f f e r s o n  S t r e e t  
O r l a n d o ,  F l o r i d a  32801 

A t t o r n e y  f o r  Respondent .  
( 4 0 7 )  843-4310 

k 
?.r 

7 



L 

'- 
I N D E X  

ARGUMENT: 

TABLE OF A U T H O R I T I E S  

STATEMENT OF THE CASE 

STATEMENT OF THE FACTS 

SUMMARY OF ARGUMENT 

I S S U E  I: 

THE FUNDAMENTAL ERROR RULE WAS PROPERLY 
A P P L I E D  BY THE F I F T H  D I S T R I C T  COURT OF 
APPEAL;  THUS THERE I S  N O  EXPRESS CONFLICT 
WITH PRIOR D E C I S I O N S  OF T H I S  COURT OR A N Y  
APPELLATE COURT OF FLORIDA 

I S S U E  11: 

PAGE 

ii, iii 

1 

2 

12 

14 

( A )  A CONSIDERATION OF THE J U R Y  I N S T R U C T I O N S  22 
AS A WHOLE SUPPORTS THE D E C I S I O N  OF THE F I F T H  
D I S T R I C T  COURT OF APPEAL;  

(B) THE TWO-ISSUE RULE DOES NOT APPLY TO THE 24 
FACTS OF T H I S  CASE; N O R ,  W A S  T H I S  I S S U E  
R A I S E D  ON APPEAL TO THE F I F T H  D I S T R I C T  COURT 
OF APPEAL 

CONCLUSION 

C E R T I F I C A T E  OF S E R V I C E  

27 

28 

i 



TABLE OF AUTHORITIES 

CASES 

. 

Ashley v. Ocean Roc Motel, Inc. 
518 So.2d 943 (F1. 3d DCA 1988) 

Birmingham v. City of Orlando 
5th DCA, Case No. 87-926 (March 10, 1988) 

Citv of Jacksonville v. Florida First 
~ 

National Bank of Jacksonville 
339 So.2d 632 (F1. 1976) 

Donner v. Hetherington 
399 So.2d 1011 (F1. 3d DCA 1981) 

Fee, Parker & Lloyd, P.A. v. Sullivan 
379 So.2d 412 (F1. 4th DCA 1980) 

Gonzales v. Leon 
511 So.2d 606 (F1. 3d DCA 1987) 

Holley v. State 
464 So.2d 578 (F1. 1st DCA 1984) 

Invester v. State 
398 So.2d 926 (F1. 1st DCA 1981) 

S. H. Kress & Co. v. Powell 
180 So.2d 757 (F1. 1938) 

Lee v. Geiger 
419 So.2d 717 (F1. 1st DCA 1982) 

Middelveen v. Sibson Realty, Inc. 
417 So.2d 275 (F1. 5th DCA 1982) 

Neilson v. City of Sarasota 
117 So.2d 731 (F1. 1960) 

North Miami General Hospital v. Goldberg 
520 So.2d 650 (F1. 3d DCA 1988) 

Pickard v. Maritime Holdings Corporation 
161 So.2d 239 (F1. 3d DCA 1964) 

Pinder v. State 
396 So.2d 272 (F1. 3d DCA 1981) 

Smith v. State 
521 So.2d 106 (F1. 1988) 

PAGES 

20 

2, 3, 19, 20 

14 

15 

23 

24 

18 

17 

22 

22 

25 

14 

20 

23 

19, 20 

19 

ii 

P 



TABLE OF AUTHORITIES 

C o n t i n u a t i o n :  

CASES 

S t a t e  v .  O u t t e n  
206 So.2d 392, 397 (Fl. 1968) 

Toomey v .  T o l i n  
311 So.2d 678 (F1 .  4 t h  D C A  1975) 

Wagner v .  Not t ingham A s s o c i a t e s  
464 So.2d 166 ( F1. 1985) 

Yohn v .  S t a t e  
476 So.2d 123 (Fl. 1985) 

STATUTES 

F l o r i d a  S t a t u t e ,  S e c t i o n  843.02 

F l o r i d a  S t a t u t e ,  S e c t i o n  877.03 

F l o r i d a  S t a t u t e ,  S e c t i o n  901.15 

MISCELLANEOUS 

F e d e r a l  P r a c t i c e  and  P r o c e d u r e ,  Vol. 2 
S e c t i o n  1081, Baron and H o l t z o f f  

Webs ter  D i c t i o n a r y  

iii 

PAGES 

16 

15 

18, 19, 20 

20 

15 

15 

15 

3, 17 



STATEMENT OF THE CASE 

P e t i t i o n e r  a d e q u a t e l y  s t a t e s  t h e  c a s e  i n  i t s  b r i e f  on t h e  merits. 
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STATEMENT OF THE FACTS 

The F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  r e v e r s e d  t h e  

j u d g m e n t  i n  f a v o r  of t h e  C I T Y  OF ORLANDO b e c a u s e  " t o  d o  o t h e r w i s e  

would  r e s u l t  i n  m a n i f e s t  i n j u s t i c e  t o  t h e  a p p e l l a n t . ' l  Bi rmingham 

v. C i t y  of O r l a n d o ,  5 t h  D . C . A . ,  C a s e  No. 87-926 (March 1 0 ,  1 9 8 8 ) .  

" H e  ( B i r m i n g h a m )  was n o t  g i v e n  a f a i r  t r i a l  b e c a u s e  t h e  j u r y  

i n s t r u c t i o n s  were p l a i n l y  wrong a n d  m i s l e a d i n g .  Had t h e  j u r y  

b e e n  g i v e n  p r o p e r  i n s t r u c t i o n s  i t  is  l i k e l y  a d i f f e r e n t  r e s u l t  

would  h a v e  o c c u r r e d . 1 t  I d .  - 

T w i c e ,  a n  i n s t r u c t i o n  was r e a d  by t h e  t r i a l  c o u r t  

e x p l a i n i n g  t h e  p r i m a r y  a f f i r m a t i v e  d e f e n s e  of C I T Y  OF O R L A N D O .  

(R-541-545) Twice,  t h e  i n s t r u c t i o n  was  a b s o l u t e l y  wrong;  so  much 

s o ,  t h a t  t h e  j u r y  c o u l d  n o t  u s e  t h e  i n s t r u c t i o n  g i v e n  t h e  f a c t s  

a n d  law of t h i s  case .  The o n l y  c h o i c e  t h e  j u r y  h a d ,  g i v e n  t h e  

i n s t r u c t i o n s ,  was t o  f i n d  t h a t  p r o b a b l e  c a u s e  e x i s t e d ;  a n d  t h u s ,  

j u d g m e n t  f o r  C I T Y  OF O R L A N D O .  

I n  a d d i t i o n ,  a s  a d e f e n s e  t o  f a l s e  a r r e s t ;  u n l a w f u l  

a s s a u l t ;  and  f a l s e  i m p r i s o n m e n t ,  t h e  C I T Y  OF ORLANDO was 

p e r m i t t e d  a j u r y  i n s t r u c t i o n  on  c i v i l  d i s o b e d i e n c e  which r e a d :  

F i v e ,  t h e  n e x t  i s s u e  of d e f e n s e  is  whether 
t h e  p l a i n t i f f ,  A L A N  B I R M I N G H A M ,  p a r t i c i p a t e d  
i n  c i v i l  d i s o b e d i e n c e .  (R-542)  

... 
If you f i n d  t h a t  A L A N  B I R M I N G H A M  u n l a w f u l l y  
p a r t i c i p a t e d  i n  c i v i l  d i s o b e d i e n c e ,  t h e n  y o u r  
v e r d i c t  s h o u l d  be  f o r  t h e  C I T Y  OF O R L A N D O .  
(R-543) ... 
C i v i l  d i s o b e d i e n c e  is r e f u s a l  t o  o b e y  
g o v e r n m e n t a l  demands or  commands. (R-546) 

c 
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T h i s  " c i v i l  d i s o b e d i e n c e ! '  i s  n o t  s t a t u t o r y ,  i s  n o t  f o u n d e d  i n  

F l o r i d a  case  l a w ,  n o r  was B I R M I N G H A M  e v e r  c h a r g e d  c r i m i n a l l y  w i t h  

t h i s  " l e g a l  f i c t i o n . ! '  The d e f i n i t i o n  was d e r i v e d ,  o v e r  o b j e c t i o n  

by c o u n s e l  f o r  B I R M I N G H A M ,  from t h e  W e b s t e r  D i c t i o n a r y .  (R-546; 

632 ;  468 ;  474-475)  

The F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  i n  i t s  o p i n i o n  

s t a t e d  t h a t  i t s  r e v e r s a l  was b a s e d  o n  error i n  " i n s t r u c t i n g  t h e  

j u r y  i n  r e g a r d  t o  the  l e g a l  d e f i n i t i o n  o f  p r o b a b l e  c a u s e ,  ! c i v i l  

d i s o b e d i e n c e '  a n d  i n  o t h e r  m a t t e r s . "  Bi rmingham,  s u p r a .  

( e m p h a s i s  a d d e d )  The o t h e r  mat te rs  w i l l  be d i s c u s s e d  more f u l l y  

i n  a r g u m e n t ,  a n d  i n c l u d e :  

A )  M i s s t a t e m e n t  of l a w  w i t h  r e s p e c t  t o  t h e  
r e s i s t a n c e  t o  a r r e s t  a p e r s o n  i s  a l l o w e d  
u s e .  (R-54; o b j e c t i o n  by B I R M I N G H A M  R-470-471) 

B) R e f u s a l  by t r i a l  j u d g e  t o  read s t a n d a r d  
j u r y  i n s t r u c t i o n  on  f a l s e  i m p r i s o n m e n t ,  
o v e r  o b j e c t i o n  by c o u n s e l  f o r  B I R M I N G H A M .  
(R-457-458; 539-5401 

C >  The e v i d e n c e  i s  v o i d  of t e s t i m o n y  by C I T Y  
OF ORLANDO t h a t  p r o b a b l e  c a u s e  e x i s t e d ,  
b e c a u s e  t h e  a r r e s t i n g  o f f i c e r  d i d  n o t  t e s t i f y  
i n  t r i a l  a n d  t h e  o t h e r  o f f i c e r s  c o u l d  n o t  
f i l l  i n  t h e  e v i d e n t i a r y  g a p  r e q u i r e d .  i . e . ,  
t h a t  t h e  a r r e s t i n g  o f f i c e r  see a misdemeanor  
b e i n g  c o m m i t t e d  i n  o r d e r  t o  a r r e s t  w i t h o u t  a 
w a r r a n t .  

The f a c t s  of t h i s  c a s e  a r e  c o m p e l l i n g ,  a n d  w a r r a n t  

r e p e a t i n g .  On March 2 5 ,  1 9 8 4 ,  Todd Bi rmingham was 1 7  y e a r s  o l d .  

(R-133) Todd had l i v e d  w i t h  h i s  f a t h e r ,  A L A N  B I R M I N G H A M  a n d  

T o d d ' s  t w i n  b r o t h e r  f o r  a p p r o x i m a t e l y  f i v e  y e a r s .  (R-134-1351 

Todd h a d  had  h i s  F l o r i d a  o p e r a t o r ' s  l i c e n s e  f o r  f o u r  d a y s ,  
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a l t h o u g h  h e  h a d  p r e v i o u s l y  had  h i s  l e a r n e r ' s  l i c e n s e  f o r  o n e  

y e a r .  (R-134) 

On t h i s  d a y  a t  a p p r o x i m a t e l y  7:OO p.m., Todd a n d  h i s  

f r i e n d ,  Gene P i t r o w s k i ,  were coming  back  t o  T o d d ' s  h o u s e  on  

P e l i c a n  L a n e  i n  t h e  Audubon P a r k  S u b d i v i s i o n  i n  O r l a n d o .  

( R - 1 3 9 , 1 4 0 , 4 3 2 )  The  b o y s  h a d  b e e n  a t  t h e  mov ie  t h e a t r e  o n  Bumby 

Avenue a n d  h a d  d r i v e n  down P a r k  Avenue i n  W i n t e r  P a r k ,  p r i o r  t o  

d r i v i n g  home t o  T o d d ' s  h o u s e .  (R-139-140) 

Todd was d r i v i n g  a n d  h i t  a p a r k e d  c a r  i n  h i s  

n e i g h b o r h o o d  on  Chelsea Street .  (R-141) Todd h a d  b e e n  t r y i n g  t o  

g e t  a t a p e  o u t  of h i s  c a s s e t t e  d e c k  a n d  was n o t  w a t c h i n g  w h e r e  h e  

was g o i n g .  (R-140)  

Todd s t o p p e d  f o r  a s e c o n d  a n d  c o u l d  see t h a t  h e  was 

b l e e d i n g  v e r y  b a d l y .  (R-141) Gene was s c r e a m i n g  t h a t  b l o o d  was 

a l l  o v e r  him a n d  t h a t  h e  h a d  w r e c k e d  h i s  new c a r .  (R-142) Todd,  

f r i g h t e n e d ,  w e n t  a r o u n d  t h e  c o r n e r  t o  h i s  home. (R-142)  

Todd r u s h e d  i n t o  t h e  h o u s e ,  t o l d  h i s  f a t h e r  h e  had  h i t  

a c a r  o n  Chelsea S t r e e t ,  a n d  r a n  t o  c a l l  911 ( e m e r g e n c y ) .  

(R-142) The O r l a n d o  F i r e  D e p a r t m e n t  r e s p o n d e d  t o  t h e  e m e r g e n c y  

a n d  r e n d e r e d  m e d i c a l  a t t e n t i o n  t o  Todd. (R-353) 

A L A N  B I R M I N G H A M  l o o k e d  u p  f r o m  t h e  t e l e v i s i o n  t o  see 

h i s  s o n  b l e e d i n g ,  w i t h  a g a s h  i n  h i s  h e a d .  (R-284) Todd s a i d  h e  

would c a l l  t h e  e m e r g e n c y  number,  a n d  B I R M I N G H A M  jumped i n  h i s  c a r  

a n d  d r o v e  t o  t h e  s i t e  of t h e  c a r  Todd had h i t .  (R-284) A p o l i c e  

o f f i c e r  was o n  t h e  s c e n e  a n d  A L A N  B I R M I N G H A M  t o l d  t h e  o f f i c e r  h i s  

s o n  h a d  h i t  t h e  c a r ;  h i s  s o n  was h u r t  b a d l y ;  a n d  t h a t  i f  t h e  

. 



o f f i c e r  would  f o l l o w  B I R M I N G H A M ,  h e  would  t a k e  t h e  o f f i c e r  t o  h i s  

s o n .  (R-285)  

The o f f i c e r  who f o l l o w e d  B I R M I N G H A M  was B a r b a r a  B e r g i n ,  

a p a t r o l  o f f i c e r  f o r  s i x  mon ths  w i t h  O R L A N D O  P O L I C E  DEPARTMENT. 

(R-399) When s h e  a r r i v e d  t h e  p a r a m e d i c s  were t r e a t i n g  Todd. 

(R-400) A t  no  time on  t h e  n i g h t  o f  t h i s  i n c i d e n t  d i d  O f f i c e r  

B e r g i n  i n q u i r e  of m e d i c a l  p e r s o n n e l  t h e  s t a t u s  o f  T o d d ' s  

c o n d i t i o n .  (R-414-415) 

W i t h i n  f i f t e e n  t o  t w e n t y  m i n u t e s  of Of f i ce r  B e r g i n  

b e i n g  p r e s e n t  a t  t h e  B I R M I N G H A M  r e s i d e n c e ,  Of f i ce r  Brook S ims  o f  

ORLANDO POLICE DEPARTMENT a r r i v e d .  (R-403) He was t h e  o f f i c e r  

i n  c h a r g e  b e c a u s e  he was t h e  f i r s t  t o  a r r i v e  a t  t h e  s c e n e  o f  t h e  

a c c i d e n t  on C h e l s e a  S t r e e t .  (R-402) He t h e r e f o r e  t o o k  o v e r  t h e  

i n v e s t i g a t i o n  of Todd. (R-402) A t  t h i s  p o i n t ,  i t  was  t h e  d u t y  

o f  Off icer  B e r g i n ,  a n d  t h e  newly  a r r i v e d  Off icer  Hackney ,  t o  g e t  

w i t n e s s  s t a t e m e n t s  from t h e  many n e i g h b o r s  who were now p r e s e n t  

i n  t h e  a r ea  of t h e  B I R M I N G H A M  r e s i d e n c e .  (R-402-404) 

P r i o r  t o  Off icer  S ims  a r r i v a l ,  E a r l  Noble of t h e  

O r l a n d o  F i r e  D e p a r t m e n t  i n s t r u c t e d  Todd a n d  A L A N  B I R M I N G H A M  t h a t  

Todd s h o u l d  go t o  t h e  h o s p i t a l .  (R-143-1441 T h e  F i r e  D e p a r t m e n t  

d o e s  n o t  t r a n s p o r t ,  a n d  a s e c o n d  e m e r g e n c y  v e h i c l e  is  c a l l e d  i f  

n e e d e d .  (R-354)  A L A N  B I R M I N G H A M  was t o l d  by t h e  EMT t h a t  A L A N  

c o u l d  t a k e  Todd t o  t h e  h o s p i t a l  h imself  a n d  s a v e  t h e  c o s t  o f  t h e  

a m b u l a n c e ;  which i s  what A L A N  B I R M I N G H A M  a n d  Todd chose t o  do.  

(R-144) 
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Pr io r  t o  b e i n g  a b l e  t o  l e a v e  f o r  t h e  h o s p i t a l ,  Of f i ce r  

S ims  a r r i v e d  a n d  w a n t e d  t o  c o n d u c t  a n  i n v e s t i g a t i o n  i n t o  T o d d ' s  

d r i v i n g .  (R-402; 433-434)  Todd a g r e e d  t o  a n s w e r  some q u e s t i o n s ,  

a n d  O f f i c e r  S ims  l e a r n e d  t h a t  Todd was t h e  d r i v e r  o f  t h e  c a r  t h a t  

h i t  t h e  v e h i c l e  on  Chelsea S t r e e t ;  Todd d e n i e d  h a v i n g  had  

a l c o h o l i c  b e v e r a g e s ;  Todd h a d  a v a l i d  o p e r a t o r ' s  l i c e n s e ;  a n d  

Todd showed t h e  o f f i c e r  h i s  own c a r  a n d  i t s  damage. (R-432-4341 

The o f f i c e r  h a d  a l r e a d y  o b s e r v e d  t h e  damage t o  t h e  p a r k e d  c a r  on 

Chelsea a n d  s a i d  t h e  damage was s e r i o u s .  (R-4341 Most, i f  n o t  

a l l ,  o f  t h e  q u e s t i o n s  were a s k e d  by both  Of f i ce r  S ims  a n d  Of f i ce r  

Hackney.  (R-146) 

Todd,  a s  p a r t  of h i s  s o b r i e t y  t e s t ,  h a d  a n s w e r e d  some 

p r e l i m i n a r y  q u e s t i o n s  c o r r e c t l y .  (R-435-4361 The  f i e l d  s o b r i e t y  

tests were p e r f o r m e d  w i t h o u t  i n t e r r u p t i o n  by A L A N  B I R M I N G H A M .  

(R-435-4361 Todd t e s t i f i e d  t h a t  he p e r f o r m e d  t h e  tes ts  t h a t  t h e  

o f f i c e r  r e q u e s t e d .  (R-145-147; 4361 A L A N  B I R M I N G H A M  t e s t i f i e d  

t h a t  h e  n e v e r  e v e n  knew t h a t  f i e l d  s o b r i e t y  tes ts  were p e r f o r m e d  

a n d  t h a t  B I R M I N G H A M  had  o n l y  r e a l l y  u n d e r s t o o d  t h a t  a s p e c t  a s  h e  

s a t  t h r o u g h  t h i s  c i v i l  t r i a l .  (R-288-3101 

Not e v e r y t h i n g  t h a t  Of f i ce r  S ims  d i d  i n  t h e  c o u r s e  of 

h i s  i n v e s t i g a t i o n  w e n t  p e r f e c t l y  s m o o t h l y .  N e i g h b o r s ,  many of 

whom h a d  g a t h e r e d ,  were m i l l i n g  a b o u t  a n d  e x p r e s s i n g  c o n c e r n  f o r  

Todd who h a d  o b v i o u s  s i g n s  o f  s e r i o u s  i n j u r y  -- bandaged  h e a d ;  

p r e s e n c e  o f  a n  e m e r g e n c y  v e h i c l e ,  b l o o d  on  Todd; and  a w o r r i e d  

f a t h e r .  
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... 
So, t o o ,  was B I R M I N G H A M  m i l l i n g  a r o u n d .  He w a n t e d  t o  

t a k e  h i s  s o n  t o  t h e  h o s p i t a l  a n d  made t h a t  known t o  t h e  p o l i c e  

o f f i c e r s .  (R-288) When t o l d  t o  " b u t t  o u t ' ?  by Of f i ce r  Hackney ,  

B I R M I N G H A M  w e n t  o v e r  and  s t o o d  w i t h  a n e i g h b o r  woman. (R-147; 

2 2 5 )  I t  was t h i s  n e i g h b o r  who t h e n  a d v i s e d  t h a t  B I R M I N G H A M  a g a i n  

go o v e r  a n d  i n d i c a t e  t h a t  t h e y  h a d  h a d  Todd l o n g  enough  and  h e  

n e e d e d  m e d i c a l  a t t e n t i o n .  (R-225)  A n o t h e r  n e i g h b o r ,  Mrs. V i c k y  

Crum, h a d  h e a r d  t h e  p a r a m e d i c s  t e l l  B I R M I N G H A M  t o  t a k e  Todd t o  

t h e  h o s p i t a l  a n d  she was w o r r i e d  f o r  Todd. (R-190) 

V i c k y  Crum, t h e  n e x t  d o o r  n e i g h b o r  of B I R M I N G H A M ,  

t e s t i f i e d  t h a t  s h e  d i d  no t  h e a r  B I R M I N G H A M  make t h r e a t s  t o  t h e  

o f f i c e r s .  (R-192)  Danny Crum who came o u t  o f  h i s  h o u s e  a s  

B I R M I N G H A M  had d r i v e n  back t o  t h e  h o u s e  w i t h  t h e  o f f i c e r  

f o l l o w i n g  a n d  who o b s e r v e d  t h e  e n t i r e  i n c i d e n t ,  s t a t e d  h e  n e v e r  

h e a r d  B I R M I N G H A M  s w e a r i n g .  (R-172) Of f i ce r  B e r g i n  t e s t i f i e d  s h e  

n e v e r  h e a r  B I R M I N G H A M  make t h r e a t s  t o  a n y  of t h e  o f f i c e r s .  

(R-425) While Off icer  Sims  t e s t i f i e d  t h a t  B I R M I N G H A M  y e l l e d  

a b o u t  t a k i n g  h i s  s o n  t o  t h e  h o s p i t a l ,  there  was n o  t e s t i m o n y  

c o n c e r n i n g  s w e a r i n g  o r  t h r e a t s  of a n y  k i n d .  (R-444-4451 

Of f i ce r  S ims  d o e s  t e s t i f y  t h a t  f i n a l l y  B I R M I N G H A M  came 

down t o  where S ims  a n d  Todd h a d  b e e n  a n d  t o o k  Todd by t h e  arm a n d  

s a i d  he  was g o i n g  t o  t a k e  h i s  s o n  t o  t h e  h o s p i t a l .  (R-437) A t  

some p o i n t  ( t h i s  i s  u n c l e a r )  Hackney comes u p  a n d  a s k s  S ims  i f  

B I R M I N G H A M  i s  i n t e r f e r i n g ;  S ims  r e p l i e s  y e s ;  a n d  Hackney o r d e r s  

B I R M I N G H A M  t o  l e a v e  or  e l s e  h e  w i l l  b e  a r r e s t e d .  (R-438)  After 

t h a t  p o i n t ,  S ims  h a s  h i s  back  t o  Hackney a n d  B I R M I N G H A M ;  h e  h e a r s  
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some y e l l i n g ;  b u t  sees n o t h i n g  a n d  d o e s  n o t  t e s t i f y  t o  w h a t  

B I R M I N G H A M  d i d  t o  p r o m p t  h i s  a r r e s t  by  Hackney.  (R-447)  

The re  was a m p l e  t e s t i m o n y  by t h e  p l a i n t i f f ' s  B I R M I N G H A M  

w i t n e s s e s  a s  t o  t h e  a l l e g e d  u n l a w f u l  a r r e s t  t h a t  was c a r r i e d  o u t  

by Hackney.  Danny Crum s a i d  Hackney threw B I R M I N G H A M  t o  t h e  

g r o u n d  a n d  h a d  h i s  k n e e  i n  BIRMINGHAM'S back .  (R-170) Crum t o l d  

t h e  o f f i c e r  t h a t  B I R M I N G H A M  had  a bad b a c k ;  t h e  o f f i c e r  s h i n e d  

t h e  l i g h t  o n  B I R M I N G H A M ;  and  t h e n  s tood  B I R M I N G H A M  u p  o n  h i s  

f ee t .  (R-171) 

Vicky  Crum t e s t i f i e d  t h a t  her f a t h e r  was t h r e a t e n e d  by 

Hackney w i t h  a r r e s t  fo r  h i s  comments on how Todd h a d  b e e n  p u s h e d  

down by Off icer  S ims  w h i l e  B I R M I N G H A M  was on  t h e  g r o u n d .  (R-192) 

S h e  t e s t i f i e d  t h a t  t h e  whole i n c i d e n t  was h a n d l e d  by C I T Y  OF 

O R L A N D O  i n a p p r o p r i a t e l y ;  s t a t i n g  t h a t  a l l  B I R M I N G H A M  w a n t e d  t o  d o  

was t a k e  Todd t o  t h e  h o s p i t a l .  (R-199) 

- 

W i l l i a m  S a t t e r t h w a i t e ,  a f o r m e r  n e i g h b o r  who now l i v e s  

i n  Ormond Beach, F l o r i d a ,  t e s t i f i e d  t h a t  h e  saw t h e  b a n d a g i n g  o f  

T o d d ' s  h e a d .  (R-212) He saw B I R M I N G H A M  b e i n g  t h r o w n  t o  t h e  

g r o u n d .  (R-214-2161 I n  h i s  o p i n i o n ,  B I R M I N G H A M  was  c o m p l e t e l y  

m a n h a n d l e d .  (R-217) 

S a n d r a  S a t t e r t h w a i t e ,  t h e  woman who had u r g e d  

B I R M I N G H A M  t o  go o v e r  a n d  t r y  t o  g e t  Todd t o  t h e  h o s p i t a l ,  

t e s t i f i e d  t h a t  Hackney threw B I R M I N G H A M  a g a i n s t  t h e  c a r ;  t h r e w  

B I R M I N G H A M  on  t h e  g r o u n d ;  p l a c e d  h i s  k n e e  i n  A l ' s  b a c k ;  a n d  o n l y  

a f t e r  s h i n i n g  a l i g h t  on A l ' s  b a c k  g o t  o f f  h im.  (R-226-228) The  

n o i s e  o f  h i t t i n g  t h e  c a r  and  g o i n g  t o  t h e  g r o u n d  was h o r r e n d o u s .  
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(R-226) "It  was a t h u d ,  i t  was j u s t  a s o u n d  t h a t  t h e  who le  

n e i g h b o r h o o d  I am s u r p r i s e d  d i d n ' t  come o u t . "  (R-226)  

A r o u g h  i d e a  of t h e  t o t a l  time from a c c i d e n t  t o  t h e  e n d  

o f  t h e  i n v e s t i g a t i o n  can b e  made. Of f i ce r  Sims s t a t e d  h e  a r r i v e d  

a t  t h e  p a r k e d  v e h i c l e  h i t  by Todd a t  a p p r o x i m a t e l y  7 : O O  p.m. 

(R-400)  Todd s a i d  he  a n d  Gene l e f t  t h e  P a r k  Avenue a r e a  a r o u n d  

7 : O O  o r  7:15 p.m. (R-139) A L A N  B I R M I N G H A M  s t a t e d  i t  was a b o u t  

7 :45  p.m. (R-284) The p a r a m e d i c s  a r r i v e d  a t  a p p r o x i m a t e l y  8 : 1 6  

p.m. (R-353) B a r b a r a  B e r g i n  a r r i v e d  a t  8:13 p.m. a n d  was w i t h  

Todd a n d  B I R M I N G H A M  f o r  a l m o s t  t w e n t y  m i n u t e s  b e f o r e  Of f i ce r  S ims  

a r r i v e d .  (R-413; 4 0 3 )  Even a f t e r  B I R M I N G H A M  was t a k e n  f r o m  t h e  

s c e n e ,  Off icer  S ims  c o n t i n u e d  t o  t r y  t o  q u e s t i o n  Todd f o r  t e n  o r  

f i f t e e n  m i n u t e s ,  b u t  he  was t o o  u p s e t .  (R-448) The h o s p i t a l  

records  show t h a t  Todd a r r i v e d  a t  t h e  e m e r g e n c y  room a t  

a p p r o x i m a t e l y  9 : 1 5  p.m. (R-154; e x h i b i t s ,  R-666) 

The  i s s u e  of damages  w i l l  b e  t r e a t e d  l i g h t l y  h e r e  

b e c a u s e  t h e  j u r y  r e t u r n e d  a v e r d i c t  f i n d i n g  no  u n l a w f u l  a r r e s t  

a n d  no  a s s a u l t .  T h e r e  was t h e  t e s t i m o n y  of Doctor H e n r y  B. 

VanTwyver, a c l i n i c a l  p h y c h o l o g i s t ,  t o  whom B I R M I N G H A M  had  been 

r e f e r r e d  by Doctor Thomas S t a n f o r d  o f  t h e  Jewett  O r t h o p a e d i c  

C l i n i c .  (R-65) D o c t o r  VanTwyver t e s t i f i e d  t h a t  B I R M I N G H A M  

s u f f e r e d  f rom m i x e d  n e u r o s e s ,  s e v e r e ,  w i t h  p r i m a r y  f e a t u r e s  o f  

s o m a t i z a t i o n  d i s o r d e r ,  d y s p h e m i a  a n d  g e n e r a l  a n x i e t y  r e a c t i o n .  

(R-70)  The p h y s i c a l  m a n i f e s t a t i o n s  a r e  r a c i n g  h e a r t ,  s h a k i n e s s ,  

a f e e l i n g  t h a t  s o m e t h i n g  bad was g o i n g  t o  h a p p e n ,  h e a d a c h e s ,  

i n s o m n i a ,  and  s e x u a l  d y s f u n c t i o n .  (R-71)  D o c t o r  VanTwyver 
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t e s t i f i e d  t h a t  w i t h i n  a r e a s o n a b l e  d e g r e e  of m e d i c a l  p r o b a b i l i t y  

t h e s e  i n j u r i e s  were a s  a d i r e c t  r e s u l t  of t h i s  i n c i d e n t .  (R-73) 

D o c t o r  Thomas S t a n f o r d  h a d  p r e v i o u s l y  t r e a t e d  

B I R M I N G H A M  i n  1972  f o r  a h e r n i a t e d  d i s c  and  had p e r f o r m e d  a 

l a m i n e c t o m y .  (R-234) B I R M I N G H A M  had r e c o v e r e d  f r o m  t h e  s u r g e r y  

a n d  was w o r k i n g  f u l l  time a n d  r a i s i n g  h i s  f a m i l y .  (R-234)  

B I R M I N G H A M  s u b s e q u e n t l y  i n  1975 a n d  1977  had  two more  b a c k  

i n j u r i e s  from w h i c h  h e  h a d  r e c o v e r e d  a n d  was w o r k i n g  f u l l  t i m e .  

(R-279) 

While Doctor S t a n f o r d  t e s t i f i e d  t h a t  t h e  i n c i d e n t  o f  

March 2 5 ,  1984 d i d  n o t  do  damage t o  t h e  f u s i o n  w h i c h  h a d  been  

p e r f o r m e d  on  B I R M I N G H A M ,  n o n e t h e l e s s  a s  a d i r e c t  r e s u l t  of t h e  

i n c i d e n t  a n d  w i t h i n  a r e a s o n a b l e  d e g r e e  o f  m e d i c a l  p r o b a b i l i t y ,  

D o c t o r  Thomas S t a n f o r d  of t h e  Jewett  O r t h o p a e d i c  C l i n i c  s t a t e d  

B I R M I N G H A M  s u f f e r e d  from t r a u m a t i c  n e u r o s i s  a n d  p s y c h i a t r i c  

t r a u m a  r e n d e r i n g  B I R M I N G H A M  u n a b l e  t o  work .  (R-238-2401 Doctor 

S t a n f o r d  t e s t i f i e d  t h a t  B I R M I N G H A M  was n o t  a m a l i n g e r e r  n o r  was 

-- 

- - -  -- 
he f a k i n g  h i s  i l l n e s s .  (R-254)  - - 

On c r o s s - e x a m i n a t i o n  by A t t o r n e y  L e n g a u e r ,  D o c t o r  

S t a n f o r d  s t a t e d  t h a t  i f  B I R M I N G H A M  h a d  n o t  d o n e  a l l  h e  c o u l d  o r  

t t s h o u l d t t  h a v e  d o n e  i n  p h y s i c a l  t h e r a p y ,  t h a t  o n l y  r e i n f o r c e d  t h e  

d o c t o r ' s  e x p e r t  o p i n i o n  t h a t  B I R M I N G H A M  s u f f e r e d  from n e u r o s i s  

c a u s e d  by t h i s  i n c i d e n t .  (R-255-2661 

B I R M I N G H A M  t e s t i f i e d  t o  h i s  work h i s t o r y  which had  j u s t  

p r i o r  t o  t h i s  i n c i d e n t  f o u n d  him a s  a s u p e r i n t e n d e n t  f o r  a l a r g e  

f irm, A a g a a r d - J u e r g e n s e n ,  f o r  t w e l v e  t o  t h i r t e e n  y e a r s ,  e a r n i n g  
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.- 
a t  l e a s t  $ 2 5 , 0 0 0 . 0 0  p e r  y e a r .  (R-650-665) A s  a r e s u l t  of t h i s  

i n c i d e n t ,  B I R M I N G H A I  was u n a b l e  t o  work;  e n j o y  t h e  a c t i v i t i e s  he 

u s e d  t o  e n j o y  w i t h  h i s  b o y s ;  a n d  s u f f e r e d  s e v e r e  f i n a n c i a l  

h a r d s h i p s .  (R-301-303; 2 8 1 ;  2 8 3 ;  296-3001 T h i s  a r e a  o f  h a r d s h i p  

was met i n  c o u r t  by o b j e c t i o n  r e l a t i n g  t o  t h e  o r d e r  i n  l i m i n e  

p r e v e n t i n g  t e s t i m o n y  c o n c e r n i n g  t h e  b o y s  h a v i n g  t o  work t o  h e l p  

the i r  f a t h e r ;  t h e  l o s s  of t h e  f a m i l y  home; a n d  r e p o s s e s s i o n  o f  

BIRMINGHAM'S c a r ;  a l l  o f  w h i c h  r e s u l t e d  i n  a bench  c o n f e r e n c e  a n d  

admoni shmen t  of  t h e  w i t n e s s  by h i s  c o u n s e l .  (R-301-3031 

I n  t h e  way o f  d e f e n s e  t e s t i m o n y ,  C I T Y  OF O R L A N D O  

p r e s e n t e d  a p h y s i c a l  t h e r a p i s t  who s t a t e d  t h a t  B I R M I N G H A M  d i d  n o t  

t r y  t o  g e t  be t te r .  (R-380) A n e i g h b o r  f rom t h e  a r e a  where t h e  

p a r k e d  c a r  was h i t  by Todd t e s t i f i e d  m o s t l y  t o  T o d d ' s  d r i v i n g .  

(R-374) Off icer  Sims a n d  B e r g i n  t e s t i f i e d .  (R-398; 4 3 0 )  The - 

a r r e s t i n g  o f f i c e r  d i d  -- n o t  t e s t i f y .  
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SUMMARY OF ARGUMENT 

The B I R M I N G H A M  o p i n i o n  by t h e  F i f t h  D i s t r i c t  C o u r t  d o e s  

n o t  e x p r e s s l y  c o n f l i c t  w i t h  a n y  d e c i s i o n s  by t h i s  c o u r t  o r  a n y  

o t h e r  F l o r i d a  d i s t r i c t  c o u r t  of a p p e a l  d e c i s i o n s .  The f a c t s  o f  

t h e  c a s e s  c i t e d  by C I T Y  OF O R L A N D O  a r e  s o  d i s p a r a t e  t h a t  t he  

r u l i n g s  r e n d e r e d  c a n n o t  b e  compared  w i t h  t h a t  of B I R M I N G H A M ;  

f u r t h e r m o r e ;  t h e  a x i o m s  o f  t h o s e  c a s e s  r e l i ed  upon by C I T Y  OF 

ORLANDO a r e  a d h e r e d  t o  by t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  i n  

t h e  B I R M I N G H A M  d e c i s i o n .  

The " t w o - i s s u e t t  r u l e  was n o t  a r g u e d  o n  a p p e a l  b e f o r e  

t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l ,  a n d  s h o u l d  t h u s ,  be s t r i c k e n  

from a r g u m e n t  by C I T Y  OF ORLANDO. F u r t h e r m o r e ,  t h e  t w o - i s s u e  

r u l e  i s  n o t  a p p l i c a b l e  i n  t h i s  i n s t a n c e .  The  f a c t s  o f  t h e  

o p i n i o n s  b r o u g h t  o u t  i n  a r g u m e n t  by C I T Y  OF ORLANDO a r e  n o t  

r e m o t e l y  s i m i l a r  t o  t h e  f a c t s  o f  t h e  case  a t  h a n d .  

The a r g u m e n t  by C I T Y  OF O R L A N D O  t h a t  t h e  i n s t r u c t i o n s  

t o  t h e  j u r y  s h o u l d  b e  t a k e n  a s  a whole is  t o t a l l y  i n a p p l i c a b l e  

here ,  where t h e  f u n d a m e n t a l  elements o f  t h e  ca se  were e r r o n e o u s l y  

e x p l a i n e d  t o  t h e  j u r y  by t h e  t r i a l  c o u r t .  C o n v e r s e l y ,  i f  t h i s  

a r g u m e n t  were t o  h o l d  w a t e r ,  w h i c h  i t  d o e s  n o t ,  t h e  i n s t r u c t i o n s  

t a k e n  a s  a w h o l e  a r e  a c o m p l e t e  b u n g l i n g  of t h e  l a w  w h i c h  t h e  

j u r y  s h o u l d  h a v e  b e e n  p r o v i d e d  by t h e  j u d g e  i n  o r d e r  t o  a p p l y  t h e  

e v i d e n c e  t o  t h e  elements o f  t h e  t h e o r y  of BIRMINGHAM'S c a s e .  

The a r g u m e n t  t h a t  t r i a l  c o u n s e l  f o r  B I R M I N G H A M  

s t r a t e g i c a l l y  d i d  n o t  o b j e c t  t o  t h o s e  i n s t r u c t i o n s  which were 

p l a i n l y  error i s  f l i m s y .  The a r g u m e n t  t h a t  i f  t h i s  c o u r t  u p h o l d s  
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t h e  o p i n i o n  by t he  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  i t  w i l l  s t a n d  

f o r  t h e  p r o p o s i t i o n  t h a t  f a i l u r e  t o  o b j e c t  a s  s t r a t e g y  c o u l d  

r e s u l t  i n  a f a v o r a b l e  r e v e r s a l  f o r  new t r i a l  i s  l i k e w i s e  f l i m s y .  

The f a c t s  o f  t h i s  case a r e  s p e c i a l  -- t h e y  were c a r e f u l l y  

c o n s i d e r e d  by t h e  F i f t h  D i s t r i c t  C o u r t  of A p p e a l .  

BIRMINGHAM'S o n l y  r e c o u r s e  a g a i n s t  t h i s  m i s c a r r i a g e  o f  

j u s t i c e  is  n o t  t o  a l l o w  him t o  p u r s u e  a l e g a l  n e g l i g e n c e  c l a i m  a s  

C I T Y  OF ORLANDO wou ld  s u g g e s t ,  b u t  t o  a f f o r d  h im t h e  o p p o r t u n i t y  ' 

a s  t h e  law o f  t h i s  c o u r t  p r o v i d e s ,  t o  h a v e  a f a i r  t r i a l ,  t h u s  

a f f i r m i n g  t h e  d e c i s i o n  o f  t h e  F i f t h  D i s t r i c t  C o u r t  of A p p e a l  i n  

t h i s  c a u s e .  To d o  a n y t h i n g  e l s e  would  t r u l y  amount  t o  a 

m i s c a r r i a g e  of j u s t i c e .  

13 



A R G U M E N T  

ISSUE I 

THE FUNDAMENTAL E R R O R  RULE WAS PROPERLY 
APPLIED BY THE FIFTH DISTRICT COURT OF 
APPEAL; THUS THERE I S  N O  EXPRESS CONFLICT 
WITH P R I O R  DECISIONS OF THIS COURT OR A N Y  
APPELLATE COURT OF FLORIDA 

T h i s  c o u r t  h a s  l o n g  s t o o d  by t h e  r u l e  t h a t  d e c i s i o n a l  

c o n f l i c t  w h i c h  p r o p e r l y  t r i g g e r s  t h i s  c o u r t ' s  j u r i s d i c t i o n  i s  

i d e n t i f i e d  i n  two ways: i t  was u n a n i m o u s l y  h e l d  t h a t  

j u r i s d i c t i o n  m u s t  e x i s t  e i ther  ( 1 )  where a n  a n n o u n c e d  r u l e  of law 

c o n f l i c t s  w i t h  o t h e r  a p p e l l a t e  d e c i s i o n s ,  or ( 2 )  where  a r u l e  of 

law is  a p p l i e d  t o  p r o d u c e  a d i f f e r e n t  r e s u l t  i n  a c a s e  which 

i n v o l v e s  t l s u b s t a n t i a l l y  t h e  same c o n t r o l l i n g  f a c t s  a s  a p r i o r  

c a s e . "  C i t y  o f  J a c k s o n v i l l e  v .  F l o r i d a  F i r s t  N a t i o n a l  Bank o f  

J a c k s o n v i l l e ,  3 3 9  So .2d  632  ( F l .  1 9 7 6 1 ,  c i t i n g  N e i l s o n  v .  C i t y  o f  

S a r a s o t a ,  117  So.2d 731 (F1. 1 9 6 0 ) .  Here, t h e r e  is  n o  

a n n o u n c e m e n t  o f  a r u l e  of law t h a t  c o n f l i c t s .  L o o k i n g  a t  t h e  

u n i q u e  f a c t s  of t h i s  case ,  t h i s  c o u r t  w i l l  n o t  f i n d  t h e s e  f a c t s  

s u b s t a n t i a l l y  s i m i l a r  t o  t h o s e  o f  t h e  c a s e s  a n n o u n c i n g  t h e  r u l e  

of l a w  p e r t a i n i n g  t o  f u n d a m e n t a l  error .  

A t  t h e  v e r y  o u t s e t ,  t h i s  c o u r t  s h o u l d  r e c o n s i d e r  i t s  

a c c e p t a n c e  o f  j u r i s d i c t i o n  on  t h i s  m a t t e r .  I t  s h o u l d  b e  n o t e d  

t h a t  few of t h e  f a c t s  of  t h e  a l l e g e d l y  c o n f l i c t i n g  c a s e s  i s  

d i s c u s s e d  by C I T Y  OF O R L A N D O  b e c a u s e  e a c h  case  i s  so d i s t a n c e d  

from t h e  o n e  a t  h a n d .  

I n  a n  a t t e m p t  t o  t a k e  h i s  s e v e n t e e n  y e a r  o l d ,  i n j u r e d  

s o n  t o  t h e  h o s p i t a l ,  a f t e r ,  c o n s e r v a t i v e l y ,  o n e  h o u r  o f  
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q u e s t i o n i n g  by p o l i c e ,  

a r r e s t  w i t h o u t  v i o l e n c  

A L A N  B I R M I N G H A M  was a r r e s t e d  f o r  r e s i s t i n g  

and d i s o r d e r l y  c o n d u c t .  S e c t i o n s  843 .02  

and 877 .03 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  These  a r e  misdemeanor 

o f f e n s e s .  The l aw i s  c l e a r  i n  F l o r i d a :  a misdemeanor m u s t  be 

commit ted  i n  t h e  p r e s e n c e  o f  t h e  a r r e s t i n g  o f f i c e r .  Donner v.  

H e t h e r i n g t o n ,  399 So.2d 1011 ( F 1 .  3d DCA 1981) ;  Toomey v .  T o l i n ,  

311 So.2d 678 (F1 .  4 t h  D C A  1 9 7 5 ) ;  S e c t i o n  901.15,  F l o r i d a  

S t a t u t e s  ( 1 9 8 3 ) .  

P r o b a b l e  c a u s e  i s  a f i c t i o n  i n  t h i s  c a s e .  I t  is  

i r r e l e v a n t .  An o f f i c e r  d o e s  n o t  need p r o b a b l e  c a u s e  t o  a r r e s t  a 

misdemeanant  w i t h o u t  a w a r r a n t  - a n  o f f i c e r  m u s t  see t h e  

misdemeanor o c c u r .  I t  is  a s  s i m p l e  a s  t h a t  -- no p r o b a b l e  c a u s e .  

I n s t e a d ,  t h e  j u r y  i n  t h i s  c a u s e  was twice m i s i n f o r m e d  

a s  t o  t h e  l aw  t o  a p p l y  t o  t h e  t h e o r y  of BIRMINGHAM'S c a s e .  The 

i n s t r u c t i o n s  r e a d  i n  p e r t i n e n t  p a r t :  

I N  O R D E R  TO H A V E  PROBABLE CAUSE TO B E L I E V E  
THAT A N O T H E R  PERSON I S  COMMITTED A C R I M E ,  THE 
PERSON DOES NOT H A V E  TO A C T U A L L Y  SEE THE LAW 
B E I N G  V I O L A T E D ,  BUT H E  MUST BE C E R T A I N  THAT 
BEYOND A REASONABLE DOUBT THERE I S  NO 
QUESTION THAT T H E  C R I M E  HAS BEEN COMMITTED. ... (R-543-5441 

... 
PROBABLE CAUSE MEANS A REASONABLE G R O U N D  OF 
SUSPICION SUPPORT BY CIRCUMSTANCES 
SUFFICIENTLY STRONG I N  THEMSELVES TO JUSTIFY 
A CAUTIOUS MAN I N  B E L I E V I N G  A N O T H E R  PERSON TO 
BE G U I L T Y  OF A C R I M E .  ... (R-543) 

... 
CONSIDERING WHETHER THE PLAINTIFF, A L A N  
B I R M I N G H A M ,  WAS UNLAWFULLY ARRESTED, YOU 
SHALL CONSIDER FLORIDA STATUTE 901.15 ,  W H I C H  
SAYS A P O L I C E  OFFICER MAY ARREST A PERSON 
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.. 
WITHOUT A W A R R A N T  W H E N ,  O N E ,  THE PERSON HAS 
COMMITTED A FELONY, O R ,  TWO, HE V I O L A T E D  A N  
ADMISSIBLE O R D I N A N C E  I N  THE PRESENCE OF THE 
OFFICER. (R-546) 

These  s t a t e m e n t s  of law r e p r e s e n t  f u n d a m e n t a l  e r r o r  g i v e n  t h e  

f a c t s  of t h i s  case.  C I T Y  OF O R L A N D O  r e l i e d  f o r  t he i r  s p e c i a l  

i n s t r u c t i o n s  upon t h e  Supreme C o u r t  r u l i n g  i n  S t a t e  v .  O u t t e n ,  

206 So.2d 3 9 2 ,  397 ( F l .  1 9 6 8 )  O u t t e n  i n v o l v e d  t h e  c r i m i n a l  t r i a l  

of d e f e n d a n t s  f o r  a u t o  t h e f t  ... a f e l o n y ,  n o t  - a m i s d e m e a n o r .  

I t  may be a r g u e d  a n d  i n f e r r e d  from t h e  d e c i s i o n  by t h e  

F i f t h  D i s t r i c t  C o u r t  o f  Appea l  i n  r e v i e w i n g  a l l  o f  t h e  f a c t s  o f  

t h i s  case t h a t  no  amount  o f  o b j e c t i n g  would  h a v e  s h i f t e d  t h e  

t r i a l  c o u n s e l  o r  t r i a l  j u d g e  from t h e  c o u r s e  t h e y  were s a i l i n g .  

I t  is  a s  i f  a n  a u t o m o b i l e  n e g l i g e n c e  case  was b e i n g  g i v e n  t o  t h e  

j u r y  w i t h  mari t ime l a w  i n s t r u c t i o n s .  

I t  i s  c l e a r  f r o m  r e a d i n g  t h e  b r i e f s  f i l e d  by C I T Y  OF 

ORLANDO a t  b o t h  a p p e l l a t e  l e v e l s  t h a t  t h e  c o n c e p t  i s  a n d  was 

d i f f i c u l t  f o r  a n y  o f  t h e  p a r t i c i p a n t s  a t  t r i a l  t o  g r a s p .  A t  o r a l  

a r g u m e n t ,  J u d g e  Dausch  r e p e a t e d l y  a s k e d  b o t h  c o u n s e l  why was 

p r o b a b l e  c a u s e  e v e n  a n  i s s u e  i n  t h i s  t r i a l .  P r o b a b l e  c a u s e  

becomes a n  i s s u e  i n  t h e  c i v i l  c la im f o r  f a l s e  i m p r i s o n m e n t  a s  a 

d e f e n s e  t o  a l a w f u l  a r res t .  B u t ,  w h e r e ,  a s  h e r e ,  t h e  a r r e s t  i s  

f o r  a misdemeanor  c h a r g e ,  t h e  j u r y  s h o u l d  be i n s t r u c t e d  t h a t  i f  

t h e  law e n f o r c e m e n t  o f f i c e r  o b s e r v e d  t h e  misdemeanor  b e i n g  

c o m m i t t e d  i n  h i s  p r e s e n c e ,  t h e n  t h e  a r r e s t  i s  l a w f u l .  I t  i s  

t r u l y  a s  s i m p l e  a s  t h a t .  

To compound t h e  m i s d i r e c t i o n ,  a c o m p l e t e l y  i r r e l e v a n t  

b u t  d e v a s t a t i n g  i n s t r u c t i o n  was a l l o w e d  t o  go t o  t h e  j u r y  o v e r  
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o b  j ec  t i o n  

c i v i l  d i s l  

by c o u n s e l  f o r  B I R M I N G H A M .  T h a t  was t h e  i n s t r u c t i o n  on  

b e d i e n c e .  A s  a c o m p l e t e  d fense  t o  BIRMINGHAM'S case ,  

t h i s  i n s t r u c t i o n  was d e r i v e d  from a d e f i n i t i o n  from W e b s t e r ' s  

D i c t i o n a r y  w i t h o u t  a n y  f o u n d a t i o n  i n  case  l a w  o r  s t a t u t e .  The  

j u r y  was c h a r g e d :  

I F  YOU FIND THAT A L A N  B I R M I N G H A M  P A R T I C I P A T E D  
I N  C I V I L  DISOBEDIENCE, THEN Y O U R  V E R D I C T  
SHOULD BE FOR THE C I T Y  OF ORLANDO.  (R-543) 

... 
C I V I L  DISOBEDIENCE I S  REFUSAL TO OBEY 
GOVERNMENTAL DEMANDS OR COMMANDS. (R-546)  

T h i s  i n s t r u c t i o n  is  so  v a g u e  a n d  a m b i g u o u s ,  i t  p r o v i d e s  

no  g u i d a n c e  t o  t h e  j u r y .  T h e o r e t i c a l l y ,  t h e  j u r y  h e a r i n g  

e v i d e n c e  t h a t  t h e  p o l i c e  o f f i c e r  r e q u e s t e d  B I R M I N G H A M  s t a n d  on 

h i s  h e a d  a n d  w h i s t l e  t h e  s t a r  s p a n g l e d  b a n n e r ,  t o  w h i c h  h e  

r e f u s e d ,  would  be  r e q u i r e d  by t h i s  i n s t r u c t i o n  a l o n e  t o  f i n d  f o r  

C I T Y  OF O R L A N D O .  T h i s  i s  a b s u r d !  

B I R M I N G H A M  had  a c l a i m  f o r  u n l a w f u l  a s s a u l t .  The o n l y  

a r g u m e n t  w h i c h  c o u l d  be  made by t h e  d e f e n s e  was t h a t  B I R M I N G H A M  

was a g g r e s s i v e  a n d  r e s i s t e d  a r r e s t .  A l l  of t h e  t e s t i m o n y  was t o  

t h e  c o n t r a r y ,  a n d  t h e  o n l y  two p o l i c e  o f f i c e r s  who t e s t i f i e d  d i d  

n o t  see t h e  a c t u a l  a r r e s t .  R e l a t i v e  t o  t h i s  c l a im,  t h e  j u r y  was 

i n s t r u c t e d :  

A PERSON I S  NOT JUSTIFIED TO RESIST A N  ARREST 
BY A LAW ENFORCEMENT OFFICER WHO HE KNOWS O R  
REASONABLY APPEARS TO BE A LAW ENFORCEMENT 
OFFICER. (R-545) 

The F i r s t  D i s t r i c t  C o u r t  of Appea l  i n  Inves t e r  v .  

S t a t e ,  398 So.2d  926 ( F l .  1 s t  D C A  1 9 8 1 1 ,  h e l d  t h a t  s t a t u t e s  t h a t  
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a r e  p a r t  of a s i n g l e  a c t  m u s t  be  r e a d  i n  p a r i  m a t e r i a ,  

r e i t e r a t i n g  t h a t  a l t h o u g h  a n  a c c u s e d  is  p r e v e n t e d  by s t a t u t e  from 

r e s i s t i n g  a n  a r r e s t  w i t h  v i o l e n c e ,  e v e n  i f  t h e  a r r e s t  is  

t e c h n i c a l l y  i l l e g a l ,  t h e  s e c o n d  s t a t u t e  p e r m i t s  t h e  a c c u s e d  t o  

d e f e n d  h i m s e l f  a g a i n s t  u n l a w f u l  or e x c e s s i v e  f o r c e ;  e v e n  when 

b e i n g  a r r e s t e d .  S e e ,  a l s o ,  H o l l e y  v .  S t a t e ,  464  So.2d 578 ( F l .  

1 s t  D C A  1 9 8 4 )  ( t o  i n s t r u c t  t h a t  a n  a c c u s e d  c o u l d  n e v e r  u s e  force  

t o  res i s t  a n  a r r e s t  was e r r o r  a n d  n o t  h a r m l e s s . )  

The s t a n d a r d  j u r y  i n s t r u c t i o n  on  f a l s e  i m p r i s o n m e n t  was 

n o t  r e a d  a s  w r i t t e n  o v e r  o b j e c t i o n  by c o u n s e l  f o r  B I R M I N G H A M .  

(R-457-4581 The  e f f e c t  was t o  g i v e  C I T Y  OF O R L A N D O  more b i t e s  of 

t h e  a p p l e  i n  d e f i n i n g  i n t e n t i o n a l  r e s t r a i n t ,  c a u s i n g  r e s t r a i n t ,  

u n l a w f u l  i m p r i s o n m e n t .  Keep  i n  mind t h a t  o f  t w e l v e  p a g e s  of j u r y  

i n s t r u c t i o n s ,  s e v e n  p a g e s  of t r a n s c r i p t  d e a l  s o l e l y  w i t h  s p e c i a l  

i n s t r u c t i o n s  o f f e r e d  by C I T Y  OF O R L A N D O .  

The two a p p e l l a t e  d e c i s i o n s  a n d  o n e  o p i n i o n  of t h i s  

c o u r t  a r g u e d  by C I T Y  OF ORLANDO a r e  n o t  h e l p f u l  o r  r e l e v a n t  t o  

t h i s  a p p e a l .  T h i s  c o u r t ' s  r u l i n g  i n  Wagner v.  N o t t i n g h a m  

A s s o c i a t e s ,  464  So.2d 166  ( F l .  1 9 8 5 1 ,  was b a s e d  upon f a c t s  

c o n c e r n i n g  t h e  a r g u m e n t  by a p p e l l a n t ,  d e f e n d a n t  b e l o w ,  Wagner,  

t h a t  t h e  f a c t s  d i d  n o t  s u p p o r t  t h e  c l a i m  t h a t  h e  h a d  a c t e d  

w r o n g l y  i n  t h e  i n t e n t i o n a l  i n t e r f e r e n c e  of a b u s i n e s s  

r e l a t i o n s h i p  w i t h  p l a i n t i f f  b e l o w ,  N o t t i n g h a m .  I d .  a t  p. 1 6 8 .  

Wagner a r g u e d  t h a t  t h e  wrong j u r y  i n s t r u c t i o n s  were a p p l i e d .  I d .  

a t  p .170 .  T h i s  i s s u e  was  h a n d l e d  by t h i s  c o u r t  a s  well  a s  t h e  

t r i a l  c o u r t  ( b y  i n f e r e n c e )  i n  r e c o g n i z i n g  t h a t  a l l  t h e  e l e m e n t s  

- 
- 
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o f  a c l a i m  f o r  m a l i c i o u s  p r o s e c u t i o n  had b e e n  p l a c e d  i n t o  

e v i d e n c e .  T h i s  c o u r t  c o n c l u d e d  t h a t  e v e n  i f  t h e  wrong t h e o r y  had 

b e e n  t r i e d ,  t h e  remedy would  h a v e  b e e n  f o r  a new t r i a l ,  a n d  n o t  

j u d g m e n t  r e v e r s e d  a n d  e n t e r e d  f o r  Wagner. - I d .  a t  p .170 .  The 

r u l e  o f  l a w  was r e s t a t e d  t h a t  t h e  f u n d a m e n t a l  e r r o r  d o c t r i n e  d i d  

n o t  a p p l y  t o  a s i t u a t i o n  w h e r e  t i m e l y  o b j e c t i o n  would  c u r e  t h e  

error .  - I d .  I n  Wagner,  c l e a r l y  t h i s  was so ,  u n l i k e  t h e  

Bi rmingham c a s e  w h e r e  a f u n d a m e n t a l  m i s d i r e c t i o n  by d e f e n s e  

c o u n s e l ,  p l a i n t i f f ' s  c o u n s e l  a n d  t h e  c o u r t  p r e v e n t e d  t h e  law from 

r e a c h i n g  t h e  j u r y .  

The f a c t s  of P i n d e r  v .  S t a t e ,  396  So.2d 272  (F1. 3d D C A  

1 9 8 1 1 ,  a r e  g r o s s l y  d i s p a r a t e .  D e f e n d a n t ,  P i n d e r ,  s e n t e n c e d  w i t h  

a t h r e e - y e a r  minimum m a n d a t o r y  r e q u i r e m e n t  p r e s e n t e d  f o r  t h e  

f i r s t  time on a p p e a l ,  w i t h o u t  o b j e c t i o n  by c o u n s e l  a t  t r i a l  

l e v e l ,  t h a t  t h e  s t a t e  f a i l e d  t o  p r o v e  t h a t  a f lf irearmll had  b e e n  

u s e d  i n  t h e  c o m m i s s i o n  o f  t h e  crime. T h e r e  was t e s t i m o n y  t h a t  

P i n d e r  c a r r i e d  a " r e v o l v e r - t y p e  gun'' or a " h a n d g u n , "  b u t  no 

t e s t i m o n y  i t  was a "f i rearm."  - I d .  

T h i s  c o u r t  i n  S m i t h  v .  S t a t e ,  521  So .2d  106  (F1. 1 9 8 8 1 ,  

d i d  n o t  a p p l y  t h e  f u n d a m e n t a l  error d o c t r i n e  b e c a u s e  i n  S m i t h  

there  was  no  j u r i s d i c t i o n a l  error  n o r  d i d  t h e  i n t e r e s t s  of 

j u s t i c e  p r e s e n t  a c o m p e l l i n g  demand f o r  i t s  a p p l i c a t i o n .  I d .  - a t  

p .108 .  The f a c t s  of S m i t h  c o n c e r n e d  t h e  r e a d i n g  o f  t h e  s t a n d a r d  

j u r y  i n s t r u c t i o n  on  t h e  i n s a n i t y  d e f e n s e ,  a s  o p p o s e d  t o  t h e  

s p e c i a l  i n s t r u c t i o n  o f f e r e d  by t h e  d e f e n s e  more c l o s e l y  

r e f l e c t i n g  t h e  a p p l i c a b l e  l a w  a s  e n u m e r a t e d  i n  t h e  d e c i s i o n  of 
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Yohn v .  S t a t e ,  476  So.2d 1 2 3  ( F l .  1 9 8 5 ) .  The  f a c t s  of t h i s  c a s e  

d o  n o t  l e n d  t h e m s e l v e s  t o  c o m p a r a b l e  a n a l y s i s  w i t h  t h e  f a c t s  of 

t h e  case  a t  h a n d .  

S u b s e q u e n t  r u l i n g s  by t h e  T h i r d  D i s t r i c t  C o u r t  o f  

A p p e a l  s u p p o r t  t h e  p r o p o s i t i o n  t h a t  e r ror  w i l l  be f o u n d  t o  be  

f u n d a m e n t a l  w h e r e  t h e  c h a r g e s  g i v e n  were n o t  i n  a c c o r d a n c e  w i t h  

t h e  e v i d e n c e  a n d  a p p l i c a b l e  l a w .  S e e ,  A s h l e y  v. Ocean Roc Motel, 

I n c . ,  518  So.2d 943  ( F 1 .  3d D C A  1 9 8 8 )  ( f u n d a m e n t a l  n o t  f o u n d  

b e c a u s e  t h e  i n s t r u c t i o n s  g i v e n  d i d  a d e q u a t e l y  s t a t e  t h e  law a n d  

c o m p o r t e d  w i t h  t h e  e v i d e n c e . ) ;  North Miami G e n e r a l  H o s p i t a l  v .  

G o l d b e r g ,  520  So.2d 650  ( F l .  3d  D C A  1 9 8 8 )  ( T h e  c o u r t  s u p p o r t e d  

i t s  r e a s o n i n g  i n  f o o t n o t e  3 ,  p .  6 5 1 ,  t h a t  e v e n  i f  g r o u n d s  had  n o t  

/ 

been  s p e c i f i c a l l y  s t a t e d  i n  t h e  motion f o r  d i r e c t e d  v e r d i c t ,  

Wagner,  s u p r a ,  a n d  P i n d e r ,  s u p r a ,  would  n o t  a p p l y  b e c a u s e  n o t h i n g  

p l a i n t i f f  c o u l d  h a v e  d o n e  would  h a v e  made a d i f f e r e n c e .  A c l a i m  

d i d  n o t  e x i s t  a s  a mat te r  o f  l a w ,  a n d  i f  a j u d g m e n t  h a d  b e e n  

e n t e r e d  on  s u c h  a c l a i m ,  i t  would  h a v e  c o n s t i t u t e d  " f u n d a m e n t a l  

error .  

I n  B i rmingham,  t h e  i s s u e  of p r o b a b l e  c a u s e  was e r r o r  a s  

a ma t t e r  o f  l aw ,  and  s o  i n t r i c a t e l y  i n f u s e d  a n d  i n j e c t e d  i n t o  t h e  

i n s t r u c t i o n s  t h a t  n o t h i n g  w h i c h  c o u l d  h a v e  been  s a i d  by c o u n s e l  

f o r  B I R M I N G H A M  would  h a v e  r i g h t e d  t h e  c o u r s e .  T h i s  was 

compounded by t h e  e r r o n e o u s  i n s t r u c t i o n  on  c i v i l  d i s o b e d i e n c e ,  t o  

which c o u n s e l  f o r  B I R M I N G H A M  p r e s e r v e d  t h e  e r ror .  Under  t hese  

c i r c u m s t a n c e s ,  i t  c a n  be  s e e n  why w i t h  c a r e f u l  a t t e n t i o n  t o  a l l  

t h e  f a c t s ,  t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  f e l t  t h a t  n o t  t o  
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g r a n t  a new t r i a l  would  b e  a m i s c a r r i a g e  o f  j u s t i c e  t o  

B I R M I N G H A M .  

T h i s  i s  a u n i q u e  case .  The F i f t h  D i s t r i c t  C o u r t  o f  

A p p e a l  c a r e f u l l y  a p p l i e d  t h e  d o c t r i n e  of f u n d a m e n t a l  e r r o r ,  a s  

well  a s  t a k i n g  i n t o  c o n s i d e r a t i o n  t h e  e r r o n e o u s  i n s t r u c t i o n  o n  

c i v i l  d i s o b e d i e n c e ,  a n d  o the r  m a t t e r s ,  a n d  t h e  well  r e a s o n e d  

o p i n i o n  s h o u l d  be u p h e l d  by t h i s  c o u r t .  
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A R G U M E N T  

ISSUE I1 

( A )  A C O N S I D E R A T I O N  OF THE J U R Y  I N S T R U C T I O N S  
AS A WHOLE SUPPORTS THE DECISION OF THE FIFTH 
DISTRICT COURT OF APPEAL; 

The a r g u m e n t  by C I T Y  OF O R L A N D O  t h a t  i f  t h e  

i n s t r u c t i o n s  were r e a d  i n  t h e i r  e n t i r e t y  t h e r e  would  be  no  error  

i s  s h a l l o w  a n d  i n s u l t i n g .  No p l a c e  does an i n s t r u c t i o n  o n  

p r o b a b l e  c a u s e  r e p r e s e n t  t h e  c o r r e c t  l a w .  The  i n s t r u c t i o n s  o n  

p r o b a b l e  c a u s e  a n d  c i v i l  d i s o b e d i e n c e  e a c h  a c t  a s  c o m p l e t e  

d e f e n s e s  t o  B I R M I N G H A M ' S  c l a i m s .  I f  t h e  j u r y  f i n d s  t h e r e  e x i s t e d  

c i v i l  d i s o b e d i e n c e  a s  d e f i n e d  by W e b s t e r ' s  D i c t i o n a r y ,  t h e y  m u s t  

f i n d  f o r  C I T Y  OF O R L A N D O ;  a n d  i f  p r o b a b l e  c a u s e  e x i s t e d ,  t h e n  t h e  

a r r e s t  was l a w f u l .  

Never  was t h e  j u r y  i n f o r m e d  t h a t  i n  t h e  c a s e  of a 

m i s d e m e a n o r ,  t h e  o f f i c e r  m u s t  see t h e  crime b e i n g  c o m m i t t e d .  The 

a r r e s t i n g  o f f i c e r  n e v e r  t e s t i f i e d .  T h e r e  was no e v i d e n c e  o f  why 

t h e  a r r e s t  t o o k  p l a c e .  C o n j e c t u r e  by o the r  o f f i c e r s  i s  

i n s u f f i c i e n t .  Neither of t h e  o t h e r  two o f f i c e r s  t e s t i f i e d  a s  t o  

whether  Off icer  Hackney o b s e r v e d  r e s i s t i n g  a r r e s t  w i t h o u t  

v i o l e n c e ,  and  d i s o r d e r l y  c o n d u c t  by B I R M I N G H A M .  The re  was a n  

a b s o l u t e  a b s e n c e  of e v i d e n c e  t o  s u p p o r t  t h e  b u r d e n  r e q u i r e d  o f  

t h e  C I T Y  OF O R L A N D O  t h a t  i t  had  j u s t i f i a b l y  r e t a i n e d  B I R M I N G H A M  

w i t h o u t  a w a r r a n t .  See, S. H .  Kress & Co. v s .  P o w e l l ,  180 So .2d  

757 ( F l .  1 9 3 8 ) ;  Lee v .  G e i g e r ,  419  So .2d  717 ( F l .  1st DCA 1 9 8 2 ) .  

The F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  c o u l d  p r o p e r l y  

r e v i e w  t h e  f a c t s  of t h i s  c a s e  e v e n  i n  t h e  a b s e n c e  o f  a m o t i o n  f o r  

2 2  



.- 

.. 
d i r e c t e d  v e r d i c t  by B I R M I N G H A M  w h e r e  t h e r e  was i n s u f f i c i e n c y  o f  

e v i d e n c e  t o  s u p p o r t  a v e r d i c t .  S e e ,  F e e ,  P a r k e r ,  & L l o y d ,  P.A.  

v s .  S u l l i v a n ,  379  So .2d  412  (F1. 4 t h  D C A  1 9 8 0 )  r e l y i n g  o n ,  

P i c k a r d  v .  Maritime H o l d i n g s  C o r p o r a t i o n ,  161  So .2d  239  ( F 1 .  3d  

DCA 1 9 6 4 1 ,  which q u o t e d  from Baron  a n d  H o l t z o f f ,  F e d e r a l  P r a c t i c e  

a n d  P r o c e d u r e ,  Vol. 2 ,  S e c t i o n  1 0 8 1 ;  w h i l e  a n  a p p e l l a t e  c o u r t  may 

be  p o w e r l e s s  t o  r e v i e w  t h e  v e r d i c t  i n  a b s e n c e  o f  a m o t i o n  f o r  

d i r e c t e d  v e r d i c t ,  t h e  e x c e p t i o n  is  "where t h e  i n s u f f i c i e n c y  of 

t h e  e v i d e n c e  c o n s t i t u t e s  p l a i n  e r r o r  a p p a r e n t  on  t h e  f a c t  of t h e  

r e c o r d  w h i c h  i f  n o t  n o t i c e d  w i l l  r e s u l t  i n  m a n i f e s t  m i s c a r r i a g e  

of  j u s t i c e . .  .'l 
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A R G U M E N T  

ISSUE I1 

( B )  THE TWO-ISSUE RULE DOES NOT APPLY TO THE 
FACTS OF T H I S  CASE; N O R ,  WAS THIS ISSUE 
RAISED ON APPEAL TO THE FIFTH DISTRICT C O U R T  
OF APPEAL 

T h i s  i s s u e  was n o t  r a i s e d  on  a p p e a l  b e f o r e  t h e  F i f t h  

D i s t r i c t  C o u r t  i n  a r g u m e n t  o r  a t  t h e  h e a r i n g .  F u r t h e r m o r e ,  t h e  

a r g u m e n t  i s  n o t  d i s p o s i t i v e  t o  t h i s  a p p e a l  where t h e  c a s e  law 

r e l i e d  upon by C I T Y  OF O R L A N D O  is  s o  d i s p a r a t e  a s  t o  b e  u n u s e f u l .  

There were three  c l a i m s  by B I R M I N G H A M ;  f a l s e  

i m p r i s o n m e n t ;  u n l a w f u l  a s s a u l t ;  a n d  u n l a w f u l  a r r e s t .  T h i s  b r i e f  

i s  c l e a r  i n  a r g u i n g  t h a t  t h e  two i n s t r u c t i o n s  o n  p r o b a b l e  c a u s e  

which g r o s s l y  m i s s t a t e d  t h e  l a w ,  a n d  t h e  c o m p l e t e  d e f e n s e  of 

c i v i l  d i s o b e d i e n c e  w h i c h  was i n a d e q u a t e ,  g a v e  t h e  j u r y  a b s o l u t e l y  

no  c h o i c e  b u t  t o  f i n d  f o r  C I T Y  OF O R L A N D O .  T h i s  is  n o t  a 

s i t u a t i o n  w h e r e  a s p e c i a l  i n t e r r o g a t o r y  v e r d i c t  would  a i d  u s  i n  

d e t e r m i n i n g  w h e t h e r  t h e  j u r y  r e l i e d  on  a p a r t i c u l a r  i n s t r u c t i o n .  

I t  is  c l e a r  i n  t h i s  case .  

The f a c t s  o f  t h i s  c a s e  a r e  n o  c o m p a r i s o n  t o  those  o f  

t h e  m e d i c a l  n e g l i g e n c e  a c t i o n  i n  G o n z a l e z  v .  L e o n ,  511 So.2d 606 

( F l .  3d DCA 1987) .  The q u e s t i o n  a s k e d  i n  G o n z a l e z  p a r a p h r a s e d  

i s :  was there  n e g l i g e n c e  on  t h e  p a r t  o f  G u s t a v o  Leon which was 

t h e  l e g a l  c a u s e  o f  damage t o  p l a i n t i f f ?  The j u r y  a n s w e r e d ;  tfNo.tt 

- I d .  a t  p . 6 0 7 .  I n  t h e  B I R M I N G H A M  c a s e ,  t h e  q u e s t i o n s  were: 

1 )  WAS THE PLAINTIFF, A L A N  B I R M I N G H A M ,  
UNLAWFULLY IMPRISONED WITHOUT PROBABLE CAUSE 
W H I C H  WAS THE LEGAL CAUSE OF I N J U R Y  TO H I M ?  
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2 )  WAS THE PLAINTIFF, A L A N  B I R M I N G H A M ,  
UNLAWFULLY ASSAULTED W H I C H  WAS A LEGAL C A U S E  
OF I N J U R Y  TO HIM? (R-555-556; 6 0 6 )  

I n  l i g h t  o f  t h e  a b s o l u t e  e r ro r s  i n  l a w  which were r e a d  

t o  t h e  j u r y ,  i t  i s  more  r e a s o n a b l e  t o  b e l i e v e  t h e  j u r y  d i d  n o t  

e v e n  g e t  t o  t h e  l e g a l  c a u s e  i s s u e .  F u r t h e r m o r e ,  t h e r e  was v e r y  

l i t t l e  e v i d e n c e  by t h e  d e f e n s e  w i t h  r e s p e c t  t o  damages .  One 

r e h a b i l i t a t i o n  n u r s e  t e s t i f i e d  t h a t  B I R M I N G H A M  wou ld  n o t  t r y  t o  

i m p r o v e .  (R-380) D r .  Thomas S t a n f o r d ,  o r t h o p a e d i c  s p e c i a l i s t ,  

s t a t e d  t h a t  h a d  B I R M I N G H A M  n o t  d o n e  a l l  h e  c o u l d  i n  p h y s i c a l  

a 

t h e r a p y  o n l y  r e i n f o r c e d  t h e  d o c t o r ' s  e x p e r t  o p i n i o n  t h a t  

B I R M I N G H A M  s u f f e r e d  from n e u r o s i s  c a u s e d  by t h i s  i n c i d e n t .  ( R -  

255-256 

C I T Y  OF O R L A N D O  r e l i e s  o n  t h e  d e c i s i o n  i n  M i d d e l v e e n  v .  

S i b s o n  R e a l t y ,  I n c . ,  417  So.2d 275  (F1. 5 t h  DCA 1 9 8 2 ) .  The f a c t s  

o f  M i d d e l v e e n  were much more c o m p l i c a t e d  t h a n  t h o s e  a t  h a n d ,  a n d  

i n v o l v e d  a m u l t i - c o u n t  c o m p l a i n t  f o r  r e a l  e s t a t e  c o m m i s s i o n s  owed 

p l a i n t i f f .  After  t h e  j u r y  w e n t  o u t  f o r  d e l i b e r a t i o n s  t h e  c o u r t  

e n t e r e d  d i r e c t e d  v e r d i c t s  on  two c o u n t s  i n  f a v o r  o f  d e f e n d a n t  on 

o n e  a n d  p l a i n t i f f  o n  t h e  o t h e r .  When t h e  j u r y  r e t u r n e d  w i t h  a 

v e r d i c t  f o r  p l a i n t i f f ,  t h e  d e f e n d a n t  a r g u e d  t h a t  t h e  j u r y  had  

d e c i d e d  o n  t h e  c o u n t  t h a t  h a d  b e e n  d . v . ' d  i n  f a v o r  o f  d e f e n d a n t .  

The M i d d e l v e e n  c o u r t  r u l e d  s p e c i a l  i n t e r r o g a t o r i e s  s h o u l d  h a v e  

b e e n  u s e d .  

The f a c t s  of t h i s  c a s e  were much c l e a r e r ,  a n d  t h e  

g l a r i n g  e r r o r  w h i c h  c a n n o t  b e  a v o i d e d  upon i n s p e c t i o n  i s  t h e  

r e a s o n  t h e  j u r y  r u l e d  f o r  C I T Y  OF O R L A N D O .  To a l low t h a t  v e r d i c t  
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to stand based upon erroneous law would be a manifest injustice 

to BIRMINGHAM. 

’. 
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CONCLUSION 

Based upon t h e  f o r e g o i n g  a u t h o r i t i e s  and a r g u m e n t ,  t h e  

r e s p o n d e n t ,  A L A N  B I R M I N G H A M ,  r e q u e s t s  t h a t  t h i s  h o n o r a b l e  c o u r t  

a f f i r m  t h e  d e c i s i o n  of t h e  F i f t h  D i s t r i c t  C o u r t  of Appeal .  
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