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PRELIMINARY STATEMENT 

P e t i t i o n e r  w a s  t h e  de fendan t  i n  t h e  C r i m i n a l  

D i v i s i o n  of t h e  C i r c u i t  Court  of t h e  Seven teen th  J u d i c i a l  

C i r c u i t  and a p p e l l a n t  i n  t h e  Dis t r ic t  Cour t  of Appeal ,  

F o u r t h  D i s t r i c t .  Respondent w a s  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  

c o u r t  and t h e  a p p e l l e e  i n  t h e  F o u r t h  D i s t r i c t  Cour t  o f  Appeal.  

I n  t h i s  B r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  as  

t h e y  appea r  b e f o r e  t h i s  Honorable Cour t .  

The f o l l o w i n g  symbol w i l l  b e  used :  

I I R I I  Record on Appeal 
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STATEMENT OF THE CASE 

Respondent a c c e p t s  t h e  P e t i t i o n e r ' s  S t a t emen t  of 

t h e  Case as found i n  h i s  I n i t i a l  B r i e f  on page two and adds  

t h e  f o l l o w i n g :  

1. The t r i a l  c o u r t  i n s t r u c t e d  t h e  j u r y  on second 

degree  murder as Respondent w a s  cha rged  ( R  769-770) and a l s o  

i n s t r u c t e d  t h e  j u r y  on mans laugh te r ,  a lesser i n c l u d e d  o f f e n s e  

of second d e g r e e  murder ( R  770-772). 
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STATEMENT OF THE FACTS 

Respondent s u b m i t s  t h e  f o l l o w i n g  a d d i t i o n s  a n d / o r  

c l a r i f i c a t i o n s  t o  P e t i t i o n e r ' s  S t a t emen t  of t h e  F a c t s  a s  

found i n  h i s  I n i t i a l  B r i e f  on page t h r e e  ( 3 ) :  

1. P e t i t i o n e r  and h i s  f a m i l y  were c e l e b r a t i n g  h i s  

b i r t h d a y  a t  t h e  n e i g h b o r i n g  apar tment  of  Dwayne Hicks .  ( R  5 0 7 ) .  

During t h e  c o u r s e  of t h e  p a r t y ,  P e t i t i o n e r  t o o k  h i s  c h i l d r e n  

back t o  h i s  a p a r t m e n t .  ( R  5 6 8 ) .  While he w a s  t h e r e ,  he re- 

membered t h a t  a gun w a s  i n  t h e  house .  (R 568) .  H e  t o o k  t h e  

gun w i t h  him because  he d i d  n o t  w a n t  t h e  c h i l d r e n  t o  f i n d  i t .  

(R 659) .  P e t i t i o n e r  no rma l ly  k e p t  t h e  gun i n  h i s  t r u c k .  ( R  5 2 9 ) .  

L a t e r ,  P e t i t i o n e r ' s  w i f e  dec ided  t h a t  s h e  wanted t o  

@ l e a v e .  ( R  6 6 3 ) .  A f t e r  P e t i t i o n e r ' s  w i f e  l e f t  t h e  H i c k ' s  a p a r t -  

m e n t ,  P e t i t i o n e r  hea rd  t h e  v i c t i m  make c e r t a i n  i n s u l t i n g  com- 

m e n t s  abou t  P e t i t i o n e r ' s  w i f e .  ( R  663-664). 

2 .  N e i t h e r  Dwayne Hicks  n o r  Veda Hicks  obse rved  

a n y t h i n g  i n  t h e  v i c t i m ' s  hand. ( R  300, 306) .  Esau Brown, who 

w a s  r e t u r n i n g  u p s t a i r s  when he h e a r d  t h e  gunsho t ,  d i d  n o t  see 

a gun l o c a t e d  i n  t h e  area.  ( R  324) .  

3. P e t i t i o n e r  s t a t e d  i n  a t a p e d  s t a t e m e n t  and t o  

t h e  p o l i c e  a t  t h e  scene t h a t  he had s h o t  t h e  v i c t i m .  (R 366,  

440-443, 404,  424 ,  5 1 8 ) .  P e t i t i o n e r  t o l d  a p o l i c e  o f f i c e r  

a t  t h e  s c e n e  t h a t  he s h o t  t h e  v i c t i m  because  t h e  l a t t e r  had 

i n s u l t e d  h i s  w i f e .  ( R  4 2 4 ) .  
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4 .  P e t i t i o n e r  s t a t e d  t h a t  t h e  gun had a h i s t o r y  

of  m i s f i r i n g  ( R  662) .  P e t i t i o n e r  neve r  contended  t h a t  t h e  

gun m i s f i r e d  u n t i l  he t e s t i f i e d  t h a t  he d i d  n o t  know what 

made t h e  gun go o f f .  (R 675) .  

5. P e t i t i o n e r ' s  w i f e  t e s t i f i e d  t h a t  P e t i t i o n e r  

had s a i d  t o  h e r  t h a t  he s h o t  t h e  v i c t i m  f o r  h e r .  ( R  578). 

6 .  D r .  Ronald Wright t e s t i f i e d  t h a t  t h e  gun w a s  

n o t  l i k e l y  t o  have been more t h a n  a f o o t  away from t h e  v i c t i m ' s  

f a c e .  (R 472) .  
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SUMMARY OF THE ARGUMENT 

The t r i a l  c o u r t  c o r r e c t l y  r e f u s e d  t o  i n s t r u c t  t h e  

j u r y  on t h i r d  deg ree  murder ,  where P e t i t i o n e r  w a s  charged  

w i t h  second degree  depraved  m i n d  murder and n e i t h e r  t h e  

i n f o r m a t i o n  n o r  t h e  e v i d e n c e  adduced a t  t r i a l  s u p p o r t e d  t h e  

i n s t r u c t i o n .  
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ARGUMENT 

THE TRIAL COURT D I D  NOT ERR I N  
REFUSING TO INSTRUCT THE JURY 
ON THIRD-DEGREE MURDER. 

P e t i t i o n e r  con tends  t h a t  t h e r e  w a s  ev idence  t o  

s u p p o r t  t h e  p r o p o s i t i o n  t h a t  he w a s  engaged i n  t h e  com- 

mis s ion  of  a f e l o n y  when he k i l l e d  t h e  v i c t i m  and t h a t  

t h e  t r i a l  c o u r t  e r r e d  i n  f a i l i n g  t o  i n s t r u c t  t h e  j u r y  on 

t h i r d - d e g r e e  murder.  P e t i t i o n e r  f u r t h e r  al leges t h a t  t h e  

F o u r t h  D i s t r i c t ' s  d e c i s i o n  s t a t i n g  t h a t  where t h e  c h a r g i n g  

document does  n o t  a l l e g e  t h e  e l e m e n t s  o f  t h i r d - d e g r e e  murder 

i n  a p r o s e c u t i o n  f o r  second-degree murder ,  t h a t  t h e  de fendan t  

is  n o t  e n t i t l e d  t o  a c a t e g o r y  two i n s t r u c t i o n  on t h i r d - d e g r e e  

murder ,  c o n f l i c t s w i t h  Green  v .  S t a t e ,  475 So.2d 235 ( F l a .  1 9 8 5 ) ,  

Rodriguez v .  S t a t e ,  443 So.2d 286 ( F l a .  3 r d  DCA 1 9 8 3 ) ,  and 

Johnson v .  S t a t e ,  423 So.2d 614 ( F l a .  1st DCA 1982) .  Respondent 

m a i n t h i n s  t h a t  t h e  F o u r t h  D i s t r i c t ' s  d e c i s i o n  w a s  c o r r e c t  i n  

h o l d i n g  t h a t  t h e  i n f o r m a t i o n  d i d  n o t  s u p p o r t  an i n s t r u c t i o n  on 

a c a t e g o r y  two lesser o f f e n s e .  

Respondent m a i n t a i n s  t h a t  t h e  t r i a l  c o u r t  c o r r e c t l y  

r e f u s e d  t o  i n s t r u c t  t h e  j u r y  on t h i r d - d e g r e e  murder ,  a p e r -  

m i s s i v e  lesser i n c l u d e d  o f f e n s e  ( c a t e g o r y  two) .  A t  b a r ,  d u r i n g  

t h e  cha rge  c o n f e r e n c e ,  t h e  t r i a l  c o u r t  d e c l i n e d  t o  i n s t r u c t  on 

t h i r d - d e g r e e  murder because  he found n o t h i n g  i n  t h e  c h a r g i n g  
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document or i n  t h e  ev idence  which would s u p p o r t  such  a n  a 
i n s t r u c t i o n .  ( R  589-591). I n  S t a t e  v .  Baker ,  456 So.2d 

419 ( F l a .  1 9 8 4 ) ,  t h i s  Cour t  s t a t e d :  

The i n c l u s i o n  of category f o u r  i n  
Brown [ v .  S t a t e ,  206 So.2d 377 
( F l a .  1968) ]  ex tended  t h i s  p r i n c i p l e  
of  l a w  t o  t h e  e l e m e n t s  c o n t a i n e d  i n  
t h e  a c c u s a t o r y  p l e a d i n g .  A s  t h e  
Court  s t a t e d  i n  Brown6 
S e c t i o n  919 .16 ,  [ s i c ]  makes pro-  
v i s i o n  f o r  o f f e n s e s  which are 
n e c e s s a r i l y  i n c l u d e d  i n  t h e  o f f e n s e  
charged .  I t  is a p p l i c a b l e  t o  t h a t  
g roup  of o f f e n s e s  which i n c l u d e s  
lesser o f f e n s e s  as  essent ia l  e l e m e n t s .  
T h i s  s u g g e s t s  a f u r t h e r  t y p e  o f  "lesser 
inc luded"  s i t u a t i o n .  T h i s  f o u r t h  cate- 
gory comprehends t h o s e  o f f e n s e s  which 
may o r  may n o t  b e  i n c l u d e d  i n  t h e  of -  
f e n s e  cha rged ,  depending upon, ( a )  t h e  
a c c u s a t o r y  p l e a d i n g ,  and ( b )  t h e  e v i -  
dence a t  t h e  t r i a l .  I n  t h i s  c a t e g o r y ,  
t h e  t r i a l  judge  must examine t h e  i n f o r -  
mat ion t o  de t e rmine  whether  i t  alleges 
a l l  of  t h e  e l e m e n t s  o f  a lesser o f f e n s e ,  
a l b e i t  such  lesser o f f e n s e  is n o t  a n  
e s sen t i a l  i n g r e d i e n t  of t h e  major  o f f e n s e  
a l l e g e d .  I f  t h e  a c c u s a t i o n  is  p r e s e n t ,  
t h e n  t h e  judge  must de t e rmine  from t h e  
ev idence  whether  it s u p p o r t s  t h e  a l l e -  
g a t i o n  of  t h e  lesser i n c l u d e d  o f f e n s e .  
I f  t h e  a l l e g a t a  and p r o b a t a  are p r e s e n t  
t h e n  t h e r e  s h o u l d  b e  a cha rge  on t h e  
lesser o f f e n s e .  205 So.2d a t  383 
(emphas is  i n  o r i g i n a l ) .  

S t a t e  v .  Baker ,  456 So.2d a t  421. 

I n  S t a t e  v .  Daophin,  N o .  70 ,995  ( F l a .  O c t .  20 ,  

1 9 8 8 ) ,  t h i s  Cour t  r e a f f i r m e d  t h a t  i n  o r d e r  t o  be  e n t i t l e d  

t o  i n s t r u c t i o n s  on c a t e g o r y  two o f f e n s e s ,  b o t h  t h e  a c c u s a t o r y  

p l e a d i n g s  and t h e  e v i d e n c e  must s u p p o r t  t h e  commission of t h e  
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t h e  U s e  By t h e  T r i a l  C o u r t s  of  t h e  S t a n d a r d  J u r y  I n s t r u c t i o n s  

i n  Cr imina l  Cases and t h e  S t a n d a r d  J u r y  I n s t r u c t i o n s  i n  M i s -  

demeanor Cases, 431 So.2d 594,  596 ( F l a .  1 9 8 1 ) ;  Brown v .  S t a t e ,  

206 So.2d 377, 383 ( F l a .  1 9 6 8 ) .  

I n  t h e  i n s t a n t  case, t h e  i n f o r m a t i o n  cha rged  P e t i t i o n e r  

w i t h  second-degree (dep raved  mind) murder .  While P e t i t i o n e r  now 

b a l d l y  con tends  t h a t  he committed a g g r a v a t e d  a s s a u l t ,  a g g r a v a t e d  

b a t t e r y ,  and c a r r y i n g  a concea led  f i r e a r m  a t  t h e  t i m e  o f  t h e  homo- 

c i d e ,  he a rgued  a t  t r i a l  t h a t  t h e  j u r y  c o u l d  f i n d  h i m  commit t ing 

o n l y  a g g r a v a t e d  a s s a u l t .  ( R  587-589).  I n  any e v e n t ,  he w a s  n o t  

charged  w i t h  t h e s e  crimes n o r  w a s  i t  i n  any way a l l e g e d  t h a t  

t h e  murder o c c u r r e d  d u r i n g  t h e  c o u r s e  of  any of t h e s e  crimes. 

I n  t h i s  case t h e r e  w a s  s imp ly  no a c c u s a t i o n  p r e s e n t  t o  s u p p o r t  

an i n s t r u c t i o n  on t h i r d - d e g r e e  murder .  Under Baker and Daophin,  

b o t h  t h e  a c c u s a t i o n  and t h e  ev idence  must be  p r e s e n t  t o  s u p p o r t  

an  i n s t r u c t i o n  on a c a t e g o r y  two o f f e n s e .  See, White v .  S t a t e ,  

412 So.2d 28 ( F l a .  2d DCA 1982)  (To be  a lesser i n c l u d e d  o f f e n s e ,  

t h e  g r e a t e r  o f f e n s e  must a l l e g e  a l l  e l e m e n t s  of t h e  lesser 

o f f e n s e  and proof  must s u p p o r t  t h e  a l l e g a t i o n s  of t h e  lesser 

o f f e n s e ) ;  S tone  v .  S t a t e ,  402 So.2d 1222 ( F l a .  5 t h  DCA 1981)  

( T o  de t e rmine  whether  a n  o f f e n s e  is a lesser i n c l u d e d  o f f e n s e ,  

it is n e c e s s a r y  t o  l o o k  a t  t h e  a l l e g a t i o n s  of  t h e  i n f o r m a t i o n ,  

and where a p p r o p r i a t e ,  p r o o f s  a t  t r i a l ) .  

Even s t i l l ,  Respondent m a i n t a i n s  t h a t  t h e r e  w a s  no 

b a s i s  i n  t h e  ev idence  t o  s u p p o r t  an  i n s t r u c t i o n  on t h i r d - d e g r e e  
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murder .  Indeed ,  t h e  ev idence  w a s  i n c o n s i s t e n t  w i t h  P e t i t i o n e r ' s  0 
h y p o t h e s i s  t h a t  t h e  murder o c c u r r e d  d u r i n g  a n y  u n d e r l y i n g  crime. 

None of t h e  w i t n e s s e s  obse rved  a weapon i n  t h e  hand of t h e  v i c t i m .  

(R 300,  3 0 6 ) .  C o n t r a r y  t o  P e t i t i o n e r ' s  t r i a l  t e s t imony  t h a t  

he obse rved  a b u l g e  i n  t h e  v i c t i m ' s  r i g h t  p o c k e t ,  S t a t e ' s  Ex-  

h i b i t  6 which w a s  t a k e n  s h o r t l y  a f t e r  t h e  crime, r e v e a l e d  t h a t  

t h e r e  w a s  no b u l g e  i n  t h e  v i c t i m ' s  p o c k e t .  Moreover, P e t i -  

t i o n e r ' s  second t a p e d  s t a t e m e n t  w a s  c o n t r a r y  t o  h i s  t r i a l  t e s t i -  

mony. P e t i t i o n e r  s t a t e d  i n  h i s  t a p e d  s t a t e m e n t  and t o  p o l i c e  

o f f i c e r s  a t  t h e  scene  t h a t  he s h o t  t h e  v i c t i m .  ( R  366, 400-403, 

404, 424, 518).  P e t i t i o n e r  t o l d  O f f i c e r  Hart t h a t  he s h o t  t h e  

v i c t i m  because  he i n s u l t e d  h i s  w i f e  (R 4 2 4 ) ,  and P e t i t i o n e r ' s  

w i f e  t e s t i f i e d  t h a t  P e t i t i o n e r  s h o t  t h e  v i c t i m  f o r  h e r .  ( R  578) .  

P e t i t i o n e r  n e v e r  contended  t h e  gun m i s f i r e d  u n t i l  he t e s t i f i e d  

t o  t h i s  a t  t r i a l .  ( R  674-675). P e t i t i o n e r  t e s t i f i e d  t h e  gun 

had a h i s t o r y  of  m i s f i r i n g .  (R 674-675). D u r i n g  P e t i t i o n e r ' s  

t a p e d  s t a t e m e n t ,  he s t a t e d  i n  r e s p o n s e  t o  a q u e s t i o n  as t o  

whether  o r  n o t  he normal ly  carr ies  a gun i n  h i s  pocket  t h a t  

he u s u a l l y  kep t  it i n  h i s  t r u c k .  ( R  5 2 9 ) .  A t  t r i a l ,  however, 

P e t i t i o n e r  t e s t i f i e d  he had t h e  gun i n  h i s  p o s s e s s i o n  because  

i t  w a s  l o c a t e d  i n  h i s  apar tment  and he d i d  n o t  wan t  h i s  c h i l d r e n  

t o  g e t  a h o l d  of i t .  ( R  659) .  Respondent m a i n t a i n s  t h a t  t h e r e  

w a s  no b a s i s  f o r  an  i n s t r u c t i o n  on t h i r d - d e g r e e  murder where 

it w a s  c lear  t h a t  t h e  murder d i d  n o t  occur  d u r i n g  an  aggra-  

v a t e d  a s s a u l t ,  a n  a g g r a v a t e d  b a t t e r y ,  o r  w h i l e  P e t i t i o n e r  w a s  

c a r r y i n g  a concea led  f i r e a r m .  The ev idence  r e f l e c t s  t h a t  P e t i t i o n e r  
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d e l i b e r a t e l y  g o t  h i s  gun,  proceeded  u p s t a i r s ,  and k i l l e d  t h e  

v i c t i m  because  t h e  v i c t i m  made a p a s s  a t  h i s  w i f e .  Moreover, 

assuming P e t i t i o n e r ' s  s t o r y  t h a t  t h e  gun m i s f i r e d  t o  be  t r u e ,  

no r e a s o n a b l e  pe r son  a i m s  a loaded  gun w i t h  a h i s t o r y  of m i s -  

f i r i n g  w i t h i n  1 2  i n c h e s  of a p e r s o n ' s  head.  ( R  4 7 2 ) .  T h i s  is  

an imminent ly  dangerous  act  e v i n c i n g  a depraved  mind. The t r i a l  

c o u r t  c o r r e c t l y  r e f u s e d  t o  i n s t r u c t  on t h i r d - d e g r e e  murder .  

P e t i t i o n e r  f u r t h e r  con tends  t h a t  t h e  F o u r t h  D i s t r i c t ' s  

d e c i s i o n  i n  t h e  i n s t a n t  case c o n f l i c t s  w i t h  Green v .  S t a t e ,  

475 So.2d 235 ( F l a .  1 9 8 5 > ,  Rodriguez v .  S t a t e ,  443 So.2d 286 

( F l a .  3d DCA 1 9 8 3 ) ,  and Johnson v .  S t a t e ,  423 So.2d 614 ( F l a .  

1st DCA 1982) .  I n  Green,  t h i s  Cour t  de te rmined  t h a t  a de fendan t  

charged  w i t h  f i r s t - d e g r e e  p r e m e d i t a t e d  murder would o n l y  be  

e n t i t l e d  t o  a n  i n s t r u c t i o n  on t h e  p e r m i s s i v e  lesser i n c l u d e d  

o f f e n s e  of t h i r d - d e g r e e  murder where t h e r e  w a s  e v i d e n c e  t o  sup- 

p o r t  t h a t  c h a r g e .  I n  G r e e n ,  t h e  e v i d e n c e  d i d  n o t  show t h a t  

t h e  de fendan t  had committed t h e  u n d e r l y i n g  f e l o n y  f o r  which 

a t h i r d - d e g r e e  murder cha rge  would b e  based .  I n  t h e  p r e s e n t  

case, t h e  e v i d e n c e  s i m i l a r l y  d i d  n o t  show t h a t  P e t i t i o n e r  had 

committed a n  u n d e r l y i n g  f e l o n y  t o  s u p p o r t  a t h i r d - d e g r e e  c h a r g e .  

I n  Rodr iguez ,  s u p r a ,  t h e  c o u r t  h e l d  t h a t  a n  a t t e m p t e d  

mans laughter  i n s t r u c t i o n  w a s  r e q u i r e d  t o  be g iven  i n  an a t t e m p t e d  

f i r s t - d e g r e e  murder p r o s e c u t i o n .  Unl ike  t h e  p r e s e n t  case, t h e  

Rodriguez o p i n i o n  makes it clear t h a t  an  i n s t r u c t i o n  on a t t e m p t e d  

mans laughter  w a s  s u p p o r t e d  by t h e  e v i d e n c e  where t h e  de fendan t  
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a t t e m p t e d  t o  commit a v o l u n t a r y  mans laugh te r .  Rodr iguez ,  443 

So.2d a t  290-291, n . 9 .  Simply s t a t e d ,  t h e r e  is no c o n f l i c t  

between a d e c i s i o n  which h o l d s  t h a t  a lesser  i n c l u d e d  o f f e n s e  

i n s t r u c t i o n  s h o u l d  have been g iven  where t h e r e  w a s  e v i d e n c e  

t o  s u p p o r t  i t ,  and t h e  p r e s e n t  case which h e l d  it w a s  n o t  re- 

q u i r e d  t o  be i n s t r u c t e d  on a p e r m i s s i v e  lesser i n c l u d e d  o f f e n s e .  

Rodriguez does  n o t  e x p r e s s l y  d i s c u s s  whether  t h e  c h a r g i n g  docu- 

ment  s u p p o r t e d  such  a n  i n s t r u c t i o n ;  t h u s  t h e r e  is no c o n f l i c t  

between t h a t  d e c i s i o n  and  t h e  p r e s e n t  d e c i s i o n .  Johnson v .  

S t a t e ,  s u p r a ,  is d i s t i n g u i s h a b l e  from t h e  p r e s e n t  case on t h e  

same bas is .  I n  Johnson,  t h e  c o u r t  found t h a t  t h e r e  w a s  s u f f i c i e n t  

ev idence  t o  s u p p o r t  g i v i n g  an i n s t r u c t i o n  on t h i r d - d e g r e e  murder 

i n  a p r o s e c u t i o n  f o r  second-degree murder i n  view of t h e  defen-  

d a n t ' s  r e p e a t e d  h i t t i n g  and k i c k i n g  t h e  v i c t i m  and t h e  s e v e r i t y  

of t h e  v i c t i m ' s  i n j u r i e s .  

I n  any e v e n t ,  t h i s  Cour t  h a s  c l a r i f i e d  any c o n f l i c t  

when i t  r e a f f i r m e d  i n  S t a t e  v .  Daophin,  s u p r a ,  t h a t  t o  be en- 

t i t l e d  t o  an i n s t r u c t i o n  on a p e r m i s s i v e  lesser o f f e n s e  (cate- 

gory  t w o ) ,  b o t h  t h e  a c c u s a t o r y  p l e a d i n g s  and  t h e  ev idence  must 

s u p p o r t  t h e  commission of t h e  c a t e g o r y  two o f f e n s e .  On t h i s  

basis ,  t h e  F o u r t h  D i s t r i c t ' s  d e c i s i o n  is c o r r e c t .  

S i n c e  t h i r d - d e g r e e  murder w a s  a c a t e g o r y  two o f f e n s e ,  

Respondent s u b m i t s  t h a t  any e r r o r  t h a t  may have o c c u r r e d  below,  

if a t  a l l ,  i n  n o t  g i v i n g  t h e  r e q u e s t e d  j u r y  i n s t r u c t i o n  w a s  

ha rmless .  a -11- 



A t  b a r ,  t h e  t r i a l  c o u r t  i n s t r u c t e d  t h e  j u r y  on second- 

deg ree  (dep raved  m i n d )  murder and t h e  lesser i n c l u d e d  o f f e n s e  

of  mans laugh te r .  ( R  769-772). The j u r y  r e t u r n e d  a v e r d i c t  of 

g u i l t y  of second-degree murder .  ( R  838). Even i f  t h e r e  w a s  

ev idence  t o  s u p p o r t  a n  i n s t r u c t i o n  on t h i r d - d e g r e e  murder ,  any 

f a i l u r e  t o  g i v e  i t  w a s  h a r m l e s s ,  s i n c e  t h e  t r i a l  c o u r t  i n s t r u c t e d  

on mans laughter  which w a s  o n l y  one s t e p  removed from t h e  crime 

of which P e t i t i o n e r  w a s  c o n v i c t e d .  P e r r y  v .  S t a t e ,  522 So.2d 

817 ( F l a .  1 9 8 8 ) ;  S t a t e  v .  Abreau, 363 So.2d 1063 ( F l a .  1 9 7 8 ) .  

I n  t h e  i n s t a n t  case,  it is clear t h a t  t h e  j u r y  w a s  

g iven  a f u l l  o p p o r t u n t i y  t o  e x e r c i s e  i t s  pardon power; and t h e  

j u r y  rejected a pardon.  I n  t h i s  i n s t a n c e ,  where d e s p i t e  being 

g iven  an i n s t r u c t i o n  on t h e  lesser i n c l u d e d  o f f e n s e  of mans laugh te r ,  

one s t e p  below t h e  crime cha rged ,  t h e  j u r y  c o n v i c t e d  P e t i t i o n e r  

of t h e  g r e a t e r  o f f e n s e .  T h e r e f o r e ,  t h e  t r i a l  c o u r t ' s  f a i l u r e  

t o  i n s t r u c t  on t h i r d - d e g r e e  murder w a s  ha rmless .  
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CONCLUSION 

Based on t h e  f o r e g o i n g  argument and a u t h o r i t i e s  

c i t e d ,  Respondent r e s p e c t f u l l y  r e q u e s t s  t h i s  Cour t  t o  uphold  

t h e  d e c i s i o n  of t h e  F o u r t h  D i s t r i c t .  
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