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KOGAN, J. 
I 

Both Webster McKinnon and the state petition this Court to 

review the First District Court of Appeal's opinion in McKinnon 

v. State , 523 So.2d 1238 (Fla. 1st DCA 1988). We have 

jurisdiction. Art. V, § 3(b)(3), Fla. Const. In addition, the 

district court certified the following question of great public 

importance: 

DOES THE PENDENCY OF A PETITION FOR REVIEW IN 
THE FLORIDA SUPREME COURT DEPRIVE THE TRIAL 
COURT OF JURISDICTION TO RESENTENCE A DEFENDANT 
PURSUANT TO THE DISTRICT COURT'S MANDATE 
REVERSING AND REMANDING THE CAUSE FOR 
RESENTENCING? 



on v. State, 530 So.2d 1101, 1102 (Fla. 1st DCA 1988). We 

have jurisdiction. Art. V, § 3(b)(4), Fla. Const. 

Webster McKinnon was charged with second-degree murder 

(count I) and display or use of a firearm during the commission 

of a felony (count 11) for the shooting death of a patron at a 

bar that is owned and operated by McKinnon. As to count I, the 

jury convicted McKinnon of the lesser included offense of 

manslaughter and, as to count 11, of display or use of a firearm 

during the commission of a felony. The verdict form as to count 

I contained no mention of whether the manslaughter was committed 

with the use of a firearm. The trial court, over McKinnon's 

objection, enhanced the manslaughter count, a second-degree 

felony, to a first-degree felony pursuant to section 

775.087(1)(b), Florida Statutes (1985). That statute permits 

such a reclassification when the jury finds that a defendant has 

committed a crime using a weapon or firearm. Although the jury 

did not specifically state on its verdict form in count I that 

McKinnon had used a firearm during the commission of the 

manslaughter, the trial court used the firearms conviction in 

count I1 as proof that the jury had made the factual finding 

necessary for enhancement to a first-degree felony. 1 

The district court affirmed the reclassification of the 

manslaughter as a first-degree felony, but vacated the firearms 

conviction on count 112 and remanded the case to the trial court 

for resentencing pursuant to that holding. Prior to resentencing 

both parties petitioned this Court to review the district court 

opinion. The trial court, pursuant to the district court 

mandate, then resentenced McKinnon. 

Generally, when enhancement under section 775.087, Florida 
Statutes (1985) is possible, the verdict form to be completed by 
the jury contains, after the guilty verdict on the count, a box 
the jury must check if it finds that particular crime was 
committed with the use of a firearm. In this case, despite the 
conviction in count I1 (use of a firearm), the jury did not make 
this requisite finding with regard to count I (manslaughter). 

Carawan v. State, 515 So.2d 161 (Fla. 1987). 
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Following resentencing the state moved to vacate the new 

sentence claiming the trial court lacked jurisdiction during the 

pendency of the petition for review in the Florida Supreme Court. 

The trial court granted the motion and McKinnon appealed that 

order to the district court, which dismissed the appeal, 

certifying the previously stated question to this Court. 

Addressing the certified question first, we hold that a 

party desiring a stay of mandate during the pendency of a 

petition for review in this Court, must apply to this Court for a 

stay, in accordance with Florida Rule of Appellate Procedure 

9.130. Otherwise the parties and the trial court must comply 

with the district court mandate. Accordingly, we answer the 

certified question in the negative. 

Turning to the substantive issue presented to us, we must 

determine whether the reclassification of the manslaughter 

conviction as a first-degree felony was proper. Disposition of 

this issue turns on whether there was sufficient finding that the 

manslaughter was committed with a firearm. As noted above, the 

jury did not, in its verdict form as to count I, specifically 

find that the manslaughter was committed with a firearm. It was 

only in count I1 that McKinnon was found guilty of having 

displayed or used a firearm during the commission of a felony. 

See Peck v. State , 425 So.2d 664 (Fla. 2d DCA 1983). It appears 

that the trial court inferred the requisite finding of the use or 

display of a firearm from the conviction on the second count of 

the indictment. This inference is not proper. Conviction on one 

count in an information may not be used to enhance punishment for 

a conviction on another count. mckwelder v. State, 476 So.2d 

280, 281 (Fla. 2d DCA 1985); Dchenet v.  State, 445 

So.2d 398 (Fla. 5th DCA), revjew denjed , 453 So.2d 45 (Fla. 
1984). Therefore the reclassification of the manslaughter 

conviction as a first-degree felony cannot stand. 

Because the manslaughter conviction may not be enhanced 

pursuant to section 775.087(1)(b), the conviction on the firearms 

count does not run afoul of our decision in Cars wan v. State , 515 



So.2d 1 6 1  ( F l a .  1987) .  Accordingly,  w e  quash t h e  d i s t r i c t  c o u r t  

op in ion  i n  McKinnon v. S t a t e  , 523 So.2d 1238 ( F l a .  1st DCA 1988) .  

I n  so doing,  w e  uphold and r e i n s t a t e  t h e  f i r ea rms  conv ic t ion ,  bu t  

v a c a t e  t h e  sen tence  on t h e  manslaughter count .  Furthermore,  w e  

quash t h e  o r d e r  of t h e  d i s t r i c t  c o u r t  i n  W * n n o n  v .  S t a t e  , 530 

So.2d 1 1 0 1  ( F l a  1st DCA 1988) .  W e  remand t h e s e  causes  t o  t h e  

d i s t r i c t  c o u r t  of appea l  f o r  proceedings c o n s i s t e n t  w i t h  t h i s  

op in ion .  

I t  i s  so ordered .  

EHRLICH, C.J., and OVERTON, McDONALD, SHAW, BARKETT and GRIMES, JJ., 
Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 
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Three Consolidated Cases: 
Two Applications for Review of the Decision of the District Court 
of Appeal - Direct Conflict of Decisions 

First District - Case No. BT-109 
and an Application for Review of the Decision of the District Court 
of Appeal - Certified Great Public Importance 

First District - Case No. 88-1563 
(Walton County) 

Robert A. Butterworth, Attorney General and Edward C. Hill, Jr., 
Assistant Attorney General, Tallahassee, Florida, 

for Petitioner/Respondent 

Michael E. Allen, Public Defender, Second Judicial Circuit; 
and David P. Gauldin, Special Assistant Public Defender, Tallahassee, 
Florida, 

for Respondent/Petitioner 
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